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CASES ARGUED AND DETERMINED 


IN THE 


Supreme Gourt of Georgia, 


AT ATLANTA. 


OCTOBER TERM, 1885. 


Present—JAMES JACKSON, ... .. . . Cnrer Justice. 
SAMUELHALL, ...... . . AssocraTe ‘“ 
M. H. BLANDFORD, . - . « « « Associate “ 


Youne et al. vs. Brown. administrator. 


The principle that where law and equity have concurrent jurisdietion, 
the court first taking it will retain it, has this important qualifica- 
cation, namely, unless good reason can be given for the interfer- 
ence of equity. 

(a.) Several good reasons for equitable interference appear in this 
case. There are numerous parties defendant to the bill who are 
not parties to the suit in the court of ordinary, and the adminis- 
trator cannot be forced to cite all parties interested in an estate to 
appear for settlement, nor can the ordinary bring them all into 
court; two estates are to be settled, and the ordinary cannot try 
both questions together; the defendants are called upon to inter- 
plead and settle their respective rights as to the two estates; an 
appeal from the cour: of ordinary may multiply litigation ; the ad- 
ministration and citation for settlement are in one county, while 
the administrator resides in another, and the proper venue is in 
the county of his residence, where two of the defendants in the 
bill also reside, the other defendants being scattered in other 
counties and other states. 


Hatt, J., concurring specially as to the question of venue. 
December 15, 1885. 
v 75-1 





SUPREME COURT OF GEORGIA. 


Young et al. ts. Brown, administrator. 


Estates. Administratorsand Executors. Equity. Venue. 
Jurisdiction. Constitutional Law. Before Judge Harais. 
Coweta County. At Chambers. January 15, 1§85. 


J. D. Brown, as administrator de bonis non, with the 
will annexed, of Thomas H. Young, filed his bill in the 
superior court of Coweta county, against Nancy E. H. 
Brown et al. The defendants were very numerous and 
widely scattered ; some resided in Clarke county, some in 
other counties, and some were non-residents of the state. 
None of them resided in Coweta county except Mrs. Brown 
and her son, the wife and son of the complainant. The 
bill alleged, in brief, as follows : 

In 1857, Thomas H. Young, a resident of Clarke county, 
died testate, leaving his property to his wife during life 
or widowhood, with remainder over to his chi!dren, stating 
that if was his intention to secure the share of each child 
to testator’s grandchildren, the children of such chil- 
dren, but to allow their fathers and mothers to use such 
shares. The testator’s wife, Jane D. Young, and one Oul- 
berson were appointed executors. Mrs. Young qualified and 
took possession of the entire estate, made a partial divis- 
ion during her life, and paid out amounts to various lega- 
tees. There are differences among the legatees as to ad- 
vances made to them and to what extent they are bound 
toaccount. Theestate haslargely decreased. Mrs. Young 
never married, but died in Clarke county in 1873, and the 
complainant was appointed administrator de bonis non- 
She left property in which the same parties who are lega- 
tees under Young’s will are interested. Some of them 
claim that this property was hers ; others that it, or most of 
it, really belonged to the estate of Young, and the two are 
mixed and confused. The complainant became her ad- 
ministrator. He is trustee for his wife and son under the 
will of Young, and thus he is placed in the position of 
representing different interests, and desires that his wife 
be appointed trustee in his stead. He has been cited to 





OCTOBER TERM, 1885. 


Younget al. vs. Brown, administrator. 


appear before the ordinary of Clarke county to settle each 
of the estates represented by him. Only a part of the 
parties in interest are parties to the citations, and he is. 
uncertain as to the rights of the various parties. He 
prayed, in substance, that the proceedings before the ordi- 
nery be enjoined; that all of the parties be brought before 
(the court ; that they be required to interplead and deter- 
mine their respective rights in the two estates; and that 
the entire matter be determined in one litigation. 

Young e¢ al., who were among the defendants to the 
bill, demurred thereto, on the following grounds: 

(1.) Because there is no equity in it. 

(2.) Because another court of competent jurisdiction 
(the court of ordinary of Clarke county) had previously 
acquired jurisdiction of the case. 

(3.) Bocause the superior court of Coweta county had 
no jurisdiction. 

The demurrer was overruled, and Young e¢ al. excepted. 


Pore Barrow; E. K. Lumpxry, for plaintiffs in error. 


P. H. Brewster; J. B. 8. Davis, for defendant. 
Jackson, Chief Justice. 


Brown, administrator d2 bones non, with the will annexed, 
of Thomas H. Young, and administrator of the estate of 
Jane D. Young, filed a bill in equity in the superior court 
of Coweta county against his wife and son, of the county 
of Coweta, and divers other persons interested also with 
said wife and son in the two estates on which he was ad- 
ministering, all except son and wife resident in other 
counties than Coweta, or other states than this, to have a 
settlement of said two estates, they being interested in 
both. The bill alleged that the said administrator resided 
in Coweta county, and that he had been called by certain 
of the plaintiffs in error to settle his account on the estate 
of Thomas H. Young, and by others to settle the accounts 
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on the estate of Mrs. Jane D. Young before the ordinary 
of Clarke county, and prayed that said suits in Clarke 
before the court of ordinary be enjoined, and that the en- 
tire estates and his dealings with the same be finally settled 
by one decree in equity under the bill he brought. 

To the bill a demurrer was filed by the plaintiffs in error, 
on the ground that the court of ordinary of the county of 
Clarke had acquired jurisdiction of the subject-matters of 
the bill first, and was entitled to hold it, and generally be- 
cause there was no equity in the bill, and the court of 
equity of Coweta county had no jurisdiction of the case. 

The entire demurrer depends on the question whether the 
court of ordinary had jurisdiction of the case which could 
not be taken from it by the court of equity, for that equity 
has concurrent jurisdittion of the matters in dispute, and 
therefore that there is equity in the bill, is fixed by statute, 
Code, §2600, and that the superior court of Coweta coun- 

‘ty, exercising chancery powers, had jurisdiction of two of 
the defendants interested in the estates, resident therein, is 
clear from the constitution as well as the legislative statute 
law of the state. If, therefore, the prior suits before the 
ordinary do not divest the concurrent jurisdiction of equity, 
by the power given to the first court acquiring it in cases 
of concurrent jurisdiction, there is equity in the bill and 
jurisdiction in the court, and the chancellor was right to 
overrule the demurrer and retain the bill and injunction. 

1. The principle that “ where law and equity have con- 
current jurisdiction, the court first taking will retain it,” 
has this important qualification, to-wit, “unless a good 
reason can be given for the interference of equity.” Code, 
§3096. 

Several good reasons for equity to interfere present 
themselves in this bill : 

First. There are numerous parties defendant to the bill, 
who are not parties to the suits in the court of ordinary, and 
the administrator has the great equity of having the estates 
settled finally in one decree as to all; and whilst he might 
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cite all to appear before the court of ordinary, he cannot 
be forced to do so. Oode, §2598. The languageis, “ Or, 
if the administrator chooses, he may cite all the distribu- 
tees to be present at the settlement of his accounts.” There 
is no power inthe ordinary to bring all in. There is, in as 
court of equity; nor will it act unless all interested are in, 
with the right to be heard. The plaintiffs in the court of 
ordinary cannot force or require any other distributee than 
themselves to be a party; the complainant in equity may 
bring all into court, and must do so. Therefore there 
may be in the court of ordinary a multiplicity of suits; 
and this fact alone furnishes a good reason for equity to 
interfere. There are two sets suing in that co urt of ordi- 
nary now; they may be multiplied into many. 

Secondly. Another reason for equitable interference is 
that two estates are to be settled. True, all parties are in- 
terested in both, but can the ordinary try the two together, 
and settle all in one final adjudication? We do not think 
so. The statute gives that court no such power, and we 
know no decision of this court which recognizes it. 

Thirdly. The defendants to the bill are called upon to 
interplead and settle their respective rights under the will, 
and the estate of the wife and mother, and a court of equity 
can better adjudicate those rights and make a final decree. 

Fourthly. There is an appeal from the court of ordinary 
to the common law side of the superior court; and in ad- 
dition to the multiplicity of suits in the court of ordinary, 
there is the other trial on the appeal, multiplying litigation 
and costs, and adding to these evils the delay to settle the 
estates. 

Fifthly. To allow the court of ordinary to retain the ju- 
risdiction is to force the administrator, against| whom all 
the legatees and heirs seek relief, or will require it when 
they all sue or are joined in the bill, out of his own county 
into the county of Clarke, without his acquiescence. Has 
any county jurisdiction for a common law suit, or equity 
suit, or civil suit of any sort, against a defendant other than 
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that of his residence, or that of a joint obligor at law, or 
of some one against whom substantial relief is prayed in 
equity? The constitution declares that “all other civil 
cases shall be in the county where the defendant resides.” 
Code, §5172. The only exceptions are divorce cases, land 
titles, equity cases, joint obligors, joint promisors, co-part- 
ners, or joint trespassers, makers, indorsers, drawers and 
acceptors, as will be seen in sections 5167, 5168, 5169, 
5170, 5171 of the Code, being all parts of the 16th section 
and 6th article of the constitution, as is the section 5172 
supra. Certainly these cases in the court of ordinary of 
Clarke are “ civil cases,” and as certainly they are without 
the exceptions and within the general rule in $5172 of the 
Code, and paragraph 6, section 16, and article 6 of the 
constitution. It follows that section 2598 of the Code 
must be limited by this provision of the constitution and 
confined to those administrators resident in the county 
where his returns are made and acts of administration done 
and recorded. 

Sixthly. But even if this were not so, and if the Clarke 
county court of ordinary did have jurisdiction to cite this 
administrator, resident in Coweta, to account in Clarke, 
there would be “ good reason ” not to force him away from 
the county of his residence into another, and the reason is 
that the whole spirit of our constitution and laws makes 
that county the venue; that all the other parties are scat- 
tered in different counties and other states ; and that none 
of them can be hurt thereby, because the court of equity, 
even if it cannot better adjudicate all their rights, will at 
least do it as well. 

For thése reasons, we think that the demurrer was prop- 
erly overruled, and the bill retained and injunction con- 
tinued. 

Judgment affirmed. 


BuanpForD, J., concurred, but furnished no written 
opinion. 
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Jones et al. va. Sligh et al., commissioners, et al. 


Hatt, J., concurred in the judgment, but thought that, 
when the administrator took out letters in Clarke county, 
and made his returns there, he voluntarily submitted him- 
self to the jurisdiction in that county; but that there be- 
ing numerous parties, two estates involved, doubtful facts 
and other circumstances, rendering a bill of interpleader — 
necessary and proper, the venue was properly laid in 
Coweta county. He furnished no written opinion. 


Jones et al. vs. Sticu e¢ al., commissioners, e¢ ai. 


Art. 7, sec. 6, par. 2, of the constitution provides the objects for which 
the general assembly may delegate power to a county to levy a tax. 
and power to levy and collect a tax cannot be granted for any 
other purpose than those specified. Therefore, the authority 
granted in Code, §1455 (b), to the ordinary, orsuch tribunal as 
may have jurisdiction over county matters, to levy and collect a 
tax upon the property ina district, sufficient to defray the expenses 
of ere@ting and maintaining fences around the lines thereof, where 
the provisions of the stock law have been adopted, is unconstitu- 
tional and invalid. 

(a.) The money provided to be raised by that section of the Code is 
to be raised by taxation, and not by assessment; and, therefore, 
the case does not fall within the ruling in Hayden vs. City of At- 
lanta, 70 Ga., 822, 823. 

(b.) The tax collector not having been made a party to the bill as de- 
fendant, but only the county commissioners, an injunction was 
properly refused. 


December 22, 1885. 


Constitutional Law. Tax. Fence. Parties. Injunc- 
tion. Betore Judge Brannam. Paulding County. At 
Chambers. July 16, 1885. 


Reported in the decision. 


J. S. James, for plaintiffs in error. 


A. L. Bartuett, for defendants. 
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Jones et al. vs. Sligh et al., commissioners, et al. 


BLanpForD, Justice. 


The question here is as to the constitutionality of 
§1455(b) of the Code. That section declares, “ Said ordi- 
nary (or such tribunal as may have jurisdiction over 
county matters) shall be empowered to levy and collect 
a tax upon the property of said district sufficient to defray 
the expenses of erecting and maintaining said fences, said 
tax to be collected at the same time and in the same man- 
ner as other state and county taxes are collected.” The 
commissioners of Paulding county assessed a tax of twenty- 
five per cent on the state taxes on the property in the dis- 
trict which had declared for no fence at an election held 
therefor under the act of 1880, as embraced in section 1455 
of the Code, and this bill is filed against the county com- 
missioners to enjoin the collection of this tax. 

Art. 7, Sec. 6, Par. 2, constitution of this state, Code, 
§5190, provides that, “the general assembly shall not 
have power to delegate to any county the right*to levy a 
tax for any purpose, except for educational purposes in in- 
structing children in the elementary branches of an English 
education only ; to build and repair the public buildings 
and bridges; to maintain and support prisoners; to pay 
jurors and coroners, and for litigation, quarantine, roads, 
and expenses of courts; to support paupers and pay debts 
heretofore existing.” 

There is no authority, nor can the legislature grant any 
authority to a county to levy and collect a tax for any 
other purpose than that above specified. The authority 
granted by the legislature in section 1455(b), before set 
out, does not fall within either of the exceptions, which 
authorizes the legislature to grant to a county the right to 
levy and collect a tax, but its purpose is to levy and col- 
lect a tax for the purpose of erecting and maintaining 
fences. This purpose, for which the tax, when collected, is 
to be used, is not a purpose for which taxes can be laid and 
collected, as specified in the paragraph of the constitution 
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quoted. There being no provision in the constitution 
which authorizes a tax to be levied and collected, as con- 
templated in section 1455 (b), it must follow that the au- 
thority granted to collect a tax under this section of the 
Code is unconstitutional, consequently of no effect. 

The money provided to be raised under this law is 
raised by taxation, and not by assessment. This court 
held, in Hayden vs. The City of Atlanta, 70 Ga., 822, 
823, that, “taxes are different from assessments for local 
improvements, taxes being burdens upon all persons and 
property alike, and compensated for by equal protection 
to all, while assessments are not burdens, but equivalents, 
and are laid for local purposes upon local objects, and are 
compensated for to some extent in local benefits and im- 
provements enhancing the value of the property assessed.” 
This decision is sustained by numerous decisions which are 
referred to. All property under this law in the district 
is to be taxed, and the same is to be collected as other 
state and county taxes are collected. If the act had pro- 
vided for the assessment of a sum of money upon the land 
alone in the district and provided for its collection, proba- 
bly this would not have been obnoxious to the constitu- 
tion. The record shows that a large majority of the voters 
in the district are in favor of no fence. They could volun- 
tarily raise the money or means to build the fences con- 
templated by the law, when they could have such an act 
passed as would not be objectioable. 

The tax collector not having been made a party to the 
bill as a defendant, and the county commissioners only be- ~ 
ing such parties, the injunction was properly refused. 

Judgment affirmed. 


BroweERr vs. CoTHRAN ef al. 


1. A motion for new trial will lie in this state to a decree rendered in 
an equity case, and as a remedy it is as complete as a motion for 
new trial at law, and is more full and complete than a bill for re- 
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view, in that it reaches all errors of law committed by the court as 
well as errors of fact committed in the finding of the jury, while a 
bill of review can reach only such errors as are apparent upon the 
record. 

Since the practice of allowing motions for new trial in equity cases 
in this state has been adopted, it is necessary for a bill of review 
to contain some allegation of facts which have been discovered 
since the trial, which will show that the decree was improperly 
rendered, and of which the party was ignorant, and which he could 
not have discovered by the use of diligence at or before the trial 
of the case, or of some new matter which has intervened between 
the trial and the filing of the bill, and which will authorize the re- 
opening of the cause; and these allegations must be as strong as 
are required to be embraced in a bill to set aside a judgment at 
law and obtain a new trial. 

-) A technical bill of review does not lie in the state, but only a 
bill in the nature of a bill of review. 

. Where a motion for new trial was made, and was dismissed, under 
the ruling of this court on a writ of error, and another motion for 
new trial was made on extraordinary grounds, which was dis- 
missed by the superior court, and its judgment was affirmed by 
this court, it was then too late for the moving party to file a bill 
of review, alleging the same errors as were set out in the motions 
for new frial; and there was no error in refusing to enjoin the ex- 
ecution of the original decree. 

. The record of the case shows no error; the bill, answer and ex- 
hibits and the verdict of the jury authorized the decree rendered ; 
and whether the finding of the jury was right or wrong under the 
evidence submitted, or whether the court erred in his instructions 
to them, cannot be considered on a bill of review. 

. The above ruling disposes of the motion to amend the decree, 


December 22, 1885. 


New Trial. Equity. Bill of Review. Before Judge 
Smmons and Judge Fain—two cases. Floyd Superior 
Court. March Term, 1885. 


These cases originated in a bill which, by amendment, 
proceeded in the name of Cothran, next friend, e¢ al. vs. 
Brower et al. The case was referred to an auditor, ex- 
ceptions to his report were filed, special issues were sub- 
mitted to a jury, and on their finding a decree was ren- 
dered on January 27, 1883. Counsel for the defendants, 
desiring to move for a new trial, took an order, allowing 


, 
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the motion to be made in vacation by acertain time. The 
motion was made, and on its call, the respondents nioved 
to dismiss it. This Motion to dismiss was overruled, and 
subsequently the motion for a new trial was overruled. 
The respondents excepted to the refusal to dismiss the 
motion, and the judgment below was reversed by the Su- 
preme Oourt (see 71 Ga., 358). The movants excepted 
to the refusal of the new trial, and the bill of exceptions 
was dismissed, on the ground that the former decision dis- 
posed of the whole case (see 73 Ga., 147). The movants 
then made an extraordinary motion for a new trial, and 
to its dismissal they excepted. This judgment was affirmed. 
(See 74 Ga., 383). Brower then filed a bill of review, 
setting out the errors alleged to have been committed, al- 
leging that he was the only substantial party on one side, 
and Mrs. Cothran on the other, and praying for an injunc- 
tion against the enforcement of the decree. The injunc- 
tion was refused, and Brower excepted. He then made a 
motion, objecting to the enforcement of the decree, for 
which the complainant’s counsel were moving, and pray- 
ing for an amendment of the decree, on the ground that it 
did not conform to the facts ascertained by the jury and 
the auditor. This motion was refused, and he again ex- 
cepted. Both cases were considered together by the Su- 
preme Court. 


©. N. Feataerston; ALEXANDER & Wariaat: W. W. 
Brookes, for plaintiff in error. 


Daniet S. Printup; Unperwoop, Rowet, & CuEney, for 
defendant. 


BLANpDForD, Justice. 


A motion for new trial will lie in this state to a decree 
rendered in an equity case, and as a remedy it is as com- 
plete as a motion for new trial at law. Code, §4211. It 
is more full and complete as a remedy than a bil: for re- 
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view, in that it reaches all errors of law committed by the 
court, as well as errors of fact committed in the finding 
of the jury. A bill of review can“only reach such errors 
as are apparent upon the record. 

We think that, since the practice of allowing motions 
for new trial in equity cases was adopted in this state, 
it is necessary for a bill of review to contain some alle- 
gations of facts which have been discovered since the 
trial, which will show that the decree was improperly ren- 
dered, and of which the party was ignorant, and which he 
could not have discovered by the use of diligence at or 
before the trial of the cause, or some new matter which 
intervened between the trial and the filing of the bill 
which will authorize the re-opening of the cause. These 
allegations must be as strong as are required to be em- 
braced in a bill to set aside a judgment at law and for the 
grant of a new trial. The same remedies by motion for 
new trial existing in cases at law and in equity, they 
stand on the same footing; hence we think that a technical 
bil) of review does not lie jn this state, but the same must 
be a bill in the nature of a bill of review. 

In this case, a motion having been made for a new trial, 
which was dismissed on error to this court, and another 
motion having been made thereafter on extraordinary 
grounds, which was dismissed by the superior court, and this 
judgment having been affirmed on error to this court, it is 
too late then for the moving party to file a bill of review, 
inasmuch as these several motions contained the same 
errors set forth in the bill of review. So we think the 
court did right to refuse to enjoin the cxecution of the 
decree on this ground. 4 Ga., 550,570; 38 Zd., 195,174; 
43 Id., 564; 41 Jd., 221, and other decisions of this court. 

In looking at the record of this case, we fail to discover 
any errors therein. The bill, answers and exhibits thereto, 
and the verdict of the jury rendered in the case, authorized 
the decree which was rendered in this case. Whether the 
jury found right or wrong upon the evidence submitted, or 
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whether the court erred in his instructions to the jury, 
which may have led them to make the verdict which fhey 
did in this case, cannot be considered upon a bill for re- 
view. If the decree is sustained by the pleadings and 
verdict of the jury, this is sufficient, and there must be an 
end of the review. 

What has been said on this point, disposes of the motion 
to amend the decree. 

The judgment of the court below in both cases must be 
affirmed. 

Judgment affirmed. 


TAYLOR vs. SIMMONS. 


The certificate of a collector of internal revenue of the United States 
that a paper is a correct copy of a bond of file in his office, is not 
sufficient, without more, to authorize the admission of such copy 
in evidence in the courts of this state. 


December 15, 1885. 


Evidence. Bonds. Officers. Revenue Collector. Be- 
fore Judge BrannaM. Walker Supericr Court. February 
Term, 1885. 


Simmons sued out an attachment against Taylor, based 
ona note andan account. The account was “ to amt. pd. 
on distiller’s warehousing land for W. B. Taylor, he being 
joint security with W. B. Simmons on said bond, $151.50.” 
The defendant pleaded the general issue and set-off; also 
that the plaintiff was a partner in the firm of Rackley & 
Franklin, who gave the bond, and was jointly liable as a 
principal thereon; and that the plaintiff took part and 
aided in the illegal removal of the liquor, which was the 
breach of the bond. 

On the trial,a copy of the bond, certified to be such by 
the collector of internal revenue for the second district of 
Georgia, was offered in evidence, and admitted over ob- 
jection. 
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After verdict for the plaintiff, the defendant moved for 
a new trial, which was refused, and he excepted. 





I. E. Suumate; R. M.- W. Guenn, for plaintiff in error. 
H. P. Lumpkin; F. W. Copevanp, for defendant. 


BLANpDForD, Justice. 


The only question in this case which is necessary to be 
considered by this court is, whether a copy bond, certified 
by the United States collector of internal revenue to bea 
correct copy of a bond of file in his office, can be admitted 
in evidence, without more, by the courts of this state. 
There is no law of this state which will admit this paper 
in evidence, and no Jaw of the United States, either by 
statute or the decisions of the courts of that government, 
which authorizes the admission of such a paper in evidence 
in the courts of this state. Neither the constitution of the 
United States nor the acts of congress passed in pursuance 
thereof authorize the admission of this paper in evidence 
by the state courts; so we think that the court erred in 
admitting the paper in evidence in this case over the ob- 
jection of counsel for plaintiff in error 

Judgment reversed. 


Tue AcapeMy oF Music vs. FLANDERS BROTHERS. 


- It was contrary to the provisions of the law for the Academy of 
Music to act before the amount of its capital stock had been taken 
and ten per cent of the amount had been paid in, and without a 
compliance with this condition, it exceeded its powers’in thus 
commencing and prosecuting its business; its action was ultra 
vires and void, and any promise or undertaking which induced it 
to pursuc such a course was in contravention of the law, 2nd could 
not be invoked as an estoppel in a suit to recover the amount of 
stock subscribed. 

. The pleas in this case were so connected as to renderthem difficult 
to be separated and treated as independent of those preceding; 
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the pencil numbering on the margin was doubtless for convenience 
in distinguishing the subjects set up by the pleas; and the verdict 
found in effect that the principal fact set up in the plea numbered 
5 was proved, and, under the law given in charge, barred a recovery 
by the piaintiff, and such a verdict was not without foundation in 
the pleadings. 

(a.) A majority of shareholders, acting lawfully and regularly under 
a corporation in all respects valid, have no power, without the as- 
sent of the other stockholders, to accept a material alteration in 
the charter of the company, enabling it to erect a structure with 
money raised by mortgaging the entire property, instead of that 
paid in for stock as originally contemplated, so as to bind the other 
stockholders who do not concur therein or assent thereto. This 
would release the other original subscribers to stock from their 
obligation to pay for it. Much less has a corporation such power 
which, though legally chartered, is acting in violation of the rules 
of law prescribing the performance of certain conditions before 
they can act in a corporate capacity. 

(b.) The result in this case was the only one which could legally have 
been reached, and a verdict for the defendant was required by the 
law and evidence. 


January 5, 1836. 


Corporations. Charters. Stock and Stockholders. Ultra 
Vires. Before Judge Stmmons. Bibb Superior Court. 
April Term, 1885. 


This was a suit for unpaid subscriptions to its stock, 
brought by a corporation called ‘ The Academy of Music,” 
against Flanders Brothers, a firm composed of R. H. Flan- 
ders, J. P. Flanders and W. E. Flanders 

The declaration and amendment thereto set forth that 
in February, 1882, said firm, in company with many others, 
signed the following written agreement: 


‘* We, the undersigned, hereby subscribe for the amount of stock 
opposite our names, and agree to pay the same in four quarterly in- 
stallments, viz: February 15, April 15, June 15, and August 15, for 
the purpose of forming a company to erect an Academy of Music. 

**(Signed) Fuanpers Brotuers, 10 Shares, $250.’’ 


That at the April term, 1882, of Bibb superior court, the 


Academy of Music was duly incorporated in pursuance of 
the agreement, and it appearing to the court that ten per 
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cent of its capital stock had actually been paid in, it was 
authorized by the express terms of its charter to begin to 
do business at once ; that it began to do business, and called 
in subscriptions, and that the defendants paid the first two 
installments, but refused to pay the other two, and this 
suit was brought to collect the unpaid balance of said sub- 
scription; that defendants recognized the corporate exist- 
ence of plaintiff and its right to proceed to do business be- 
fore the entire amount of its capital stock had been sub- 
scribed for, and its right to issue bonds under its charter, 
and paid the second of these assessments in May, 1883, 
when.-these facts were well known to them, or could have 
been ascertained by reasonable diligence. 

The defendants filed the following pleas in addition to 
the general issue: 

1st. That while they did sign the agreement, it was in- 
complete, and did not set out all the terms of the contract . 
that it was understood by these defendants, and it was gen. 
erally understood and agreed at the public meetings 
held in advance of subscription by those who subse- 
quently subscribed for the purpose of promoting this 
enterprise, that a building, to be used as an academy of 
music, was to be erected by stock subscriptions only, and 
not by the issuing of mortgage bonds upon the building, and 
that the capital stock of this corporation was to be $50,000; 
that the defendants subscribed for stock under this im- 
pression and under these assurances and representations ; 
that, without their knowledge or consent, a charter was 
obtained, the legality of which they do not admit, fixing 
the capital stock at $50,000 ; that certain parties, claiming 
to be directors, proceeded to purchase a lot and to erect a 
building before the amount of $50,000 had been subscribed; 
that without any authority from the stockholders or call- 
ing any meeting of them, and when only $25,000 of stock 
had been subscribed, the pretended directors abandoned 
all efforts to raise the amount required by the charter and 
deemed necessary for the project, and without the knowl- 
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edge or consent of the defendants, proceeded to obtain a pre- 
tended amendment to the charter, authorizing the issuing 
of bonds, secured by mortgage, to carry out the enterprise ; 
that this was in violation of the agreement, and defendants 
would not have subscribed had they known of any such 
contemplated action ; that bonds to the amount of $28,000 
were issued, which was without the knowledge or consent 
of defendants, and, as far as they know, without the knowl- 
edge or consent of a majority of the subscribers ; that upon 
ascertaining this, defendants repudiated their subscription ; 
that they had subscribed for $500 of the stock, and had 
paid $250 on the subscription before ascertaining these 
facts, and they pray judgment therefor; that the mortgage 
to secure the bonds covered all the property of the corpor- 
ation and rendered its stock valueless; and that all effort 
to obtain the amount of stock required by the charter had 
long since been abandoned. 

2d. That the plaintiff was illegally and fraudulently or- 
ganized, because it began to do business before ten per 
cent of its capital stock had been paid in, and until the 
same had been paid in, it could not maintain a suit against 
these defendants. 

3d. That plaintiff had released some of the co-subscrib- 
ers of defendants without their knowledge or consent, and 
that they were thereby themselves released. 

4th. That defendants’ subscription was given in contem- 
plation of obtaining a charter to incorporate the plaintiff; 
that said charter embodies the terms and conditions be- 
tween plaintiff and defendants, one of which was that the 
capital stock should be $50,000, and a subscription to that 
amount was necessary before defendants could be called 
on for their subscription; that said amount of $50,000 
had never been subscribed for, and the effort to obtain it 
was abandoned ; and that the defendants never acquiesced 
in this. 

5th. “ Defendants further plead, in bar to plaintiff’s right 
to recover against them, that, by reason of the material 
v 75-2 
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and radical change in the charter of said plaintiff, by 
which they sought and obtained the power to issue mort- 
gage bonds to the full amount of capital stock subscribed, 
which was not contemplated by the original charter, nor 
by the defendants when they subscribed, which was done 
without the knowledge or consent of defendants, and which 
they have in no way ratified, whereby defendants have been 
fully released from all liability on said subscriptions, and 
of this they put themselves upon the country.” 

6th. That plaintiff had issued preferred stock to the 
amount of $4,000, agreeing to pay 6 per cent interest 
thereon and giving said stock a lien upon the amounts re- 
covered from these defendants, in payment of their sub- 
scriptions, the same being a scheme to give control of the 
property to a few, to the exclusion of defendants and oth- 
ers, who are not possessed of like means. 

7th. Because the advertisement of the petition of incor- 
poration was published only on Sunday. [This plea was, 
on demurrer, stricken by the court, as was also another 
plea, No. 8, to the effect that the stock subscription sued 
on was not in the line of the partnership business of the 
firm of Flanders Bros. } 

The numbering of these pleas appears in the record in 
pencil, on the margin of the paper. 

To each of these pleas plaintiff’s counsel demurred, but 
the demurrer was overruled as to all except the last two 
named. 

On the trial, the evidence on behalf of the plaintiff was, 
in brief, as follows: The charter was granted at the April 
term, 1882, of Bibb superior court. The petition for it 
stated the capital stock at $50,000, to be divided into 
shares of $25 each. It stated that ten per cent had been 
paid in and the remainder was to be paid in, as called for. 
It asked power to issue bonds, secured by mortgage, to the 
extent of two-thirds of the capital paid in at the time of 
the issue, and that petitioners be allowed to do business 
atonce. The order incorporating the company stated that 
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the petitioners were incorporated with the rights and priv- 
ileges set forth in the application. At the same term of 
court, an amendment to the charter was granted, giving 
authority to issue bonds to the full amount of the capital 
stock paid in, instead of two-thirds thereof. On February 
16, 1882, a stockholders’ meeting was held and reports 
made fixing probable cost of building at.$42,200, and stat- 
ing what certain sites could be purchased for. Directors: 
were elected to manage the affairs of the company and 
were empowered to adopt by-laws, proceed with business, 
call for the assessment on stock and transact the general 
business of the company, te purchase a site and to make 
application fora charter. One of the defendants was pres- 
ent and took part in this meeting. Noother stockholders’ 
meeting was held until February 14, 1884, when only 284 
shares of stock were represented. Directors were elected. 
The next meeting was held on March 8, 1884, at which 204 
shares were represented personally and 353 by proxy, 
making a total of 557. Notice of these meetings was pub- 
lished. At each of them mention of the bonds issued was 
made, and at that ot March 8, a resolution was adopted, 
reciting the issue of bonds by the directors and ratifying 
their action. A proxy, giving J. S. Johnson the right to 


represent the undersigned as fully as they might act if 
they were present, and to vote their stock at the meeting,. 
was signed, among others, by the defendants (one of them,. 
R. H. Flanders, signing it for the firm, and also signing for’ 
W. E. Flanders as to twenty shares and O. H. Flanders as: 
to ten). Johnson voted under this proxy in favor of the’ 


resolution ratifying the issue of the bonds. They paid 


the first two assessments on their subscription, the last of 


the two being on May 19, 1883. When called on for the 
last two, oneof them said they had subscribed to keep the 
jail from being located on the block, and that when it was 
located elsewhere, they would pay their subscription. The 
president instructed the secretary to notify all stockhold. 
ers before the bonds were issued and request them to take 
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bonds to the amount of theirstock. There has been paid 
in $25,000 on the stock, and bonds to that amount have 
been issued. Of the stock $4,000 is preferred. About 
that amount of subscriptions is in litigation, and the pre- 
ferred stock was substantially a loan, and as fast as col- 
lections are made on the common stock, this preferred stock 
is directed to be paid off. This was needed to complete 
the building. The entire amount of common stock sub- 
scribed was about $27,000 (so stated the secretary; the 
president supposed over $35,000 had been subscribed) ; of 
this $20,809 was paid in, and there was $4,000 of preferred 
stock ; bonds were issued to the amount of $25,000, which 
brought in net cash $23,519.95. Before the charter was ob. 
tained, but after the meeting of February 10, 1882, a lot was 
bought and $1,750 paid for it. The title was taken in an 
individual, and after the charter was granted, the deed 
was made tothecompany. A report of this purchase was 
made April 17, 1882 (erroneously written 1883). No sub- 
scribers were released. A mistake occurred in putting 
down the name of one Mansfield as a subscriber for ten 
shares. This was done without authority from him. He 
took only five shares. 

The evidence on behalf of the defendants was, in brief 
as follows: They subscribed for ten shares of stock on the 
understanding that the building was to be erected by sub- 

‘scriptions, which were to be $50,000; they made two pay- 
- ments, but knew nothing of the issue of bonds until about 
the time of the bringing of this suit, and would not have 
subscribed for ten shares if they had known of the intention 
to issue bonds They made the statement, as to paying 
the balance when the jail was located, without knowing 
of the bonds. They attended no meeting after the pre- 
liminary meeting ; never saw the charter, and did nut know 
of its amendment; never received or saw any notice of a 
stockholders’ meeting. The idea on which subscriptions 
were given was that the building was to be erected entirely 
by subscription. No mention of issuing bonds was made. 
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The amount was mentioned, and it was stated in public 
speeches that the amount to erect the building could be 
raised by subscription. The stock {is practically valueless, 
with the amount of bonds issued. A young clerk in the 
office of the secretary of the company went to the defend- 
ants’ place of business and presented the proxy for signa- 
ture. R.H. Flanders, one of the defendants, stated that 
his brother had attended to the matter and was absent; 
he himself knew little or nothing of it. The young man 
stated that they could not get a body of men together; that 
it was desired for Johnson to get a power of attorney to 
organize and go ahead with business. Flanders then 
signed. The other defendants did not know of the proxy 
until the trial. Nothing was said about issuing bonds, and 
the defendants did not know how Johnson voted the proxy. 

The jury found for the defendants on the fifth plea. 

The plaintiff moved for a new trial, which was overruled, 
and it excepted. 


R. W. Parterson, for plaintiff in error. 


Dessau & Bartuett, for defendants. 


Hatt, Justice. 


This, like the case of Hendrix vs. The Academy of 
Music, determined at September term, 1884, of this court,* 
invokes the right of this corporation to recover the amount 
subscribed by each of those who thereby agreed to become 
shareholders, before the entire amount of the capital stock 
required by its charter had been subscribed. The pleas 
filed here were, in substance, the same as those then relied 
on, and which we held, if proved, were sufficient to defeat 
the action. In that case, there was no evidence of any 
express or implied ratification by the stockholder of the 
action of the corporation in commencing and carrying on 


*73 Ga., 437. 
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business before the capital stock was all taken, or in au- 
thorizing an amendment of the charter, which allowed it 
to mortgage the whole of its effects in order to raise money 
to prosecute to completion the enterprise for which it was 
created. In this case, however, there was some evidence 
on both these points, and it was insisted that the defend- 
ants were thereby estopped from denying their liability to 
pay for the stock they had promised to take. 

1. It was certainly contrary to the provisions of the law 
for this corporation to act before the amount of its capital 
stock had been taken, and ten per cent of that amount 
had been paid in, and without a compliance with this con- 
dition, it is clear that it exceeded its powers in thus com- 
mencing and prosecuting its business; its action was ultra 
vires and void, and any promise or undertaking which in- 
duced it to pursue such a course was in contravention of 
the law, and could not be invoked as an estoppel in a 
suit to recover the amount of stock subscribed. Sco- 
vill ws. Thayer, 105 U.S. R., 143, is directly in point, and 
settles the principle which must control this case. The 
well considered and exhaustive opinion of Mr. Justice 
Wood deals with every aspect of the questions here made, 
and establishes, beyond doubt, that the acts which it is in- 
sisted were ratified by the defendants were incapable of 
ratification. 

2. The verdict in this case was rendered on what is 
claimed to be the defendants’ 5th plea, which sets up the 
alteration of the charter of the company, in a material 
particular, without the concurrence and against the con- 
sent of defendants. It is now insisted that this was not 
in itself a complete plea; that, taken alone and regarded 
as entirely distinct from the others, it forms no issue ; that 
a verdict rendered onit is without foundation or meaning; 
and that it can have no legal effect. If this position could 
be sustained by the facts, and by the law, it would be de- 
cisive of the motion for a new trial, as it would be impos- 
sible to uphold the verdict by any reasonable intendment, 
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or proper construction, however favorable, and would 
make a clear case of necessity for setting it aside. Upon 
looking into the record, we find, however, that the special 
pleas are so connected that it would be difficult to sepa- 
rate them, so as to treat any of them as independant 
of those which preceded it. We take it that the numbers 
on the margin of each of them in pencil were thus placed 
there for the convenience of the court and counsel in distin- 
guishing the various subjects which they embraced, and 
that these pencil memoranda really formed no part of the 
pleas themselves; and thus regarding the matter, we are 
satisfied that all the jury intended by the verdict was that 
the principal fact distinetly set forth in the plea, numbered 
5, was proved, and that, under the law given them in charge, 
this barred the plaintiff’s recovery. Now, was the amend- 
ment of this charter, in a material particular, which enabled 
the corporation to erect this structure with money raised 
by mortgaging its entire property, instead of that paid in 
for stock, unless it had been made by the concurrence and 
with the consent of the defendants, binding upon them? In 
other words, did it release them from the payment of the 
amount subscribed by them for stock, especially where it 
is undisputed, that but little over half the capital stock 
had been previously subscribed for in good faith? The 
general rule is that “a corporation is not bound by an 
act of the majority of its shareholders, unless the majority 
were authorized by the charter to do the act on behalf of 
the corporation.” Morawetz Priv. Corps., at the end of sec- 
tion 50. “A plain illustration of the inability of a majority,” 
says this author, §53, “ to exceed the powers conferred by 
the charter, is furnished by those cases in which an attempt 
was made to accept a new charter, or an amendment to an 
existing charter, by a vote of the stockholders. Here na 
question of the authority of the company to act in a cor- 
porate capacity could arise, since the legislature had given 
its consent to the change. The only question presented 
for solution was, have a majority of the shareholders in a 
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corporation the power, by their vote, to accept an altera- 
tion of the common charter, on behalf of the company, 
without having been authorized to do so by unanimous 
consent? The answer was, that a majority have no such 
power, and that an alteration cannot be made without the 
consent of every individual stockholder. This follows, 
necessarily, if a contract can be altered only with the con- 
sent of all the contracting parties. Everybody knows 
that if several men enter into a valid contract, it cannot 
be fundamentally altered but by unanimous consent. 
Why should a different rule prevail as between corpora- 
tors?” The reason of the rule is given in other sections 
of the author, notably in §§51, 52, 54, 55, 414, 13, 315, 354, 
355 and citations, especially the New Orleans, etc., Rail- 
road Company vs. Harris, 27 Miss., 517, 537, 539, and the 
very elaborate and able opinion pronounced by McCay, J., 
in Central Railroad Comp iny et al. vs. Collins et al., 40 
Ga., 615 et seg. It will be observed that a majority of share- 
holders, acting lawfully and regularly under a corporation 
in all respects valid, have no such power as that insisted 
on by the indefatigable, learned and astute counsel for the 
plaintiff in this case. Still less has a corporation, though 
legally chartered, but acting in violation of the rules of 
law prescribing the performance of certain conditions be- 
fore they can act in a corporate capacity, the power to 
accept an alteration of its charter by a majority vote of 
its shareholders, so as to be valid and binding upon the 
minority, who are at liberty to dissent therefrom. Upon 
principle and analogy, and according to the reasoning of 
the authorities cited, this would release the original sub- 
scribers to the stock from their obligation to pay for it. 
The contract as altered, is not that to which they assented 
when they agreed to take this stock. 

The result of this trial was the only one that could have 
beenreached. The verdict for the defendants was required 
by both the law and the evidence, and a finding for the 
plaintiff would have been so manifestly contrary to both 
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as to compel the court upon proper proceedings to set it 
aside. We therefore feel gratified that we are able to find 
law to sustain this verdict, and trust that we shall be par- 
doned for indulging the hope that this will be an end to 
all attempts upon the part of this corporation to collect 
stock from their subscribers, at least until they have fully 
complied with all the conditions entitling them to make 
such demand. 
Judgment uflfirmed. 


McCatay, administratrix, vs) CARSWELL. 


1. The statute of limitations does not apply toa continuing executory 
trust unless the defendant has changed his relation to the 
real owner in reference to the property assigned to him, and 
has given notice, either direct or such as may be inferred by 
open and notorious acts, that he holds adversely and in hostility 
to the claim of the cestui que trust. But where a policy of in- 
surance was transferred by an assignment absolute and uncon- 
ditional on its face, in extinguishment of a debt which the as- 
signor owed the assignee, and the latter gave the former the lib- 
erty of having the policy re-assigned to him, in the event he so 
desired, upon his paying the debt and: the interest due thereon, 
together with the amount of premiums the assignee had to pay to 
prevent the policy from lapsing, and for this reason the assignee 
kept possession of the note evidencing the indebtedness to him, 
it was optional with the assignor whether he redeemed the policy 
or not, and for want of mutuality, neither one of the parties could 
have enforced a specific performance of the contract against the 
other. The assignee held the policy upon no special trust or con- 
fidence ; his title to it became adverse when the assignment was 
made, and time began to run in his favor from that date. 

. Where a bill makes one case, and the proofs offered to sustain it 
make another and widely different case, so that there is no cor- 
respondence between the allegations and the evidence, but a va- 
riance, if not a direct repugnance, the bill will be dismiss on mo- 
tion. 

January 26, 1£86. 


Trusts and Trustees. Statute of Limitations. Contracts. 
Consideration. Allegata and Probata. Variance. Equity. 





26 SUPREME COURT OF GEORGIA. 


McCallam, administratrix, ve. Carswell. 





Before Judge Lawson. Wilkinson Superior Court. April 
Term, 1885. 


Emily E. McCallam, administratrix of the estate of 
Archibald McCallam, deceased, and Saulsbury, Respess & 
Company, judgment creditors of the same deceased, for 
themselves and such other creditors as might desire to be 
made parties, filed their bill against W. E. Carswell, al- 
leging, in brief, as follows: 

On May 17, 1870, McCallam insured his life in the 
American Life Insurance Company for $5,000, the semi- 
annual premium being about $150.00. This policy was 
taken out for the benefit of the creditors of the assured, 
and was made payable to his assigns for their benefit. 
Saulsbury, Respess & Company furnished the money to 
pay the premiums until about the 17th of November, 1873. 
The insured was indebted to Carswell akout $1,000, and 
transferred the policy to him upon the promise that Cars- 
well would pay over to the estate of the insured all the 
surplus remaining after .he payment of the debt to Cars- 
well, and the amounts the latter might have to pay as 
premiums, and that the assured might at any time pay 
Carswell what was due him on the debt and the amount 
of premiums expended, and Carswell would re-transfer 
the policy to him. The assured was then in very bad 
health, and only a few premiums would have to be paid; 
the policy was non-forfeitable and had a paid-up value of 
$1,200. Saulsbury, Respess & Company made the loans 
for the purpose of paying the premiums prior to the trans- 
fer, and believe they were so applied, but they were in- 
formed that the policy had lapsed, and were ignorant of 
the transfer to Carswell until about April or May, 1883. 
Carswell knew the terms and object of the policy and of 
the debt to Saulsbury, Respess & Company, which had 
been reduced to judgment when he took the policy. Mc- 
Callam died about October, 1876, and on January 30, 
1877, Carswell collected the $5,000 insurance in full. His 
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debt was not more that $1,800 or $2,000, and there remains 
in his hands about $3,200, to which he is not entitled, but 
which should inure to the creditors under the trust created 
for them. The prayer was that he be required to fulfill 
and discharge the trust and account for the balance in his 
hands, after paying what was due hii. 

The defendant demurred to the bill, and answered, de- 
nying that any trust was created for creditors, as claimed 
in the bill, and to the best of his knowledge and belief, 
denying that the debt to Saulsbury, Respess & Company 
was for money advanced to pay premiums. He also 
pleaded the statute of limitations. 

Saulsbury, Respess & Company were siricken from the 
bill, and it proceeded in the name of the administratrix, 

On the trial, the evidence for the complainant was, in 
brief, as follows: On May 17, 1870, McCallam took out 
a policy of insurance for $5,000, which was payable to his 
executors, administrators and assigns, and the premiums 
were. paid on it. He was indebted to Carswell $1,000, 
and in 1873, he transferred this policy, by ordinary written 
assignment, to Carswell. In 1876, he died, and in January, 
1877, Carswell collected the full amount of the policy, 
less $150.38, the last semi-annual premium which was due. 
He was not related to the assured. He had stated that 
the note was not given as collateral, but was assigned to 
him absolutely in payment of his note, but said he kept 
the note and did not surrender it, because it was under- 
stood that if McCallam should ever pay the note, Carswell 
would surrender the policy to him. He has never ac- 
counted to the administratrix. 

On the close of the evidence for the complainant, the 
defendant moved to dismiss the bill because the cause of 
action was barred by the statute of limitations. The court 
held that no express trust was shown, and that, considered 
as an implied trust, the period of limitations applicable to 
to such a case was four years from the collection of the 
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money (not from demand), and not ten years. He dis- 
missed the case, and the complainant excepted 


J. W. Linpstay; E. F. Best; Gustin & Hatt. for plain- 
tiff in error. — 


Bitturs & Harpeman; J. G. Ocxrneton, for defendant. 
Hatt, Justice. 


Upon the close of the complainant’s evidence, the court 
on motion, dismissed the bill, and this, as it seems to us, 
was the proper disposition to make of the case. 

1. The complainant by her pleadings made a case of a 
continuing, executory trust, to which the statute of limi- 
tations did not apply, unless the defendant had changed 
his relations to the real owner, in reference to the policy 
of insurance which had been assigned to him by com- 
plainant’s intestate in his lifetime, and had given notice, 
either direct or such as was to be inferred by open and 
notorious acts, that he held it adversely and in hostility to 
the claim of the cestui que trust. Scott vs. Haddock, 11 
Ga., 259, (h. n. 6), 264, 265. 

The assignment of the policy was absolute and uncon- 
ditional, and no trust could be implied from its terms. The 
plaintiffs own evidence showed that the defendant took 
the assignment in extinguishment of a debt which her 
intestate owed him, and gave intestate the liberty of hav- 
ing the policy re-assigned to him, in the event he desired 
to do so, upon his paying the debt and interest due thereon, 
together with the amount of premiums the defendant had 
to pay to prevent the policy from lapsing, and for this rea- 
son defendant kept possession of the note evidencing in- 
testate’s indebtedness to him. It was entirely optional 
with intestate whether he redeemed the policy or not, and 
for want of mutuality neither one of the parties could 
have enforced a specific performance of this contract 
against the other. Beall vs. Clark, 71 Ga., 818. 
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The defendant held the policy upon no special trust or 
confidence. No such relation existed between him and the 
assignor of the policy. His title to it became adverse 
when the assignment was made, and time began to run in 
his favor from that date. The right of action set up by 
complainant, if any such her intestate, or she as his legal 
representative, ever had, accrued then, and more than the 
statutory period having elapsed before the commencement 
of her suit, her right of action was barred, and the dismis- 
sal of her bill, upon this ground, was required. 

2. But there was another ground upon which this result 
was inevitable. The bill made one case and the proof 
offered to sustain it another and widely different case. 
There was no correspondence between the allegations 
and evidence, but a variance, if not a direct repugnance. 

Judgment affirmed. 


WALKER vs. THE VALE Royat MANUFACTURING CoMPANY. 


1. It is only when there is no evidence of a vital controlling link in 
the chain of facts necessary to make out the plaintiff’s case, that 
a direction by the judge to the jury to find for the defendant is 
permissible. But where a suit was brought for a breach of a con- 
tract alleged to have been made by an agent, and there was no 
proof whatever of the agency, such acharge will not require a re- 
versal. 

2, The fact that the person alleged to have been the agent of the de- 
fendant at the time of the original employment, but of which there 
was no proof, was subsequeniiy the superintendent of the defend- 
ant company, and that the plaintiff was employed uuder him by 
the day, subject to be discharged at the option of such superintend- 
ent, was no ratification of a contract of permanent employment 
claimed to have been formerly made by the agent and for a higher 
price. 

January 26. 1886, 


Charge of Court. Contracts. Principal and Agent. 
Before Judge Harpgen. City Court of Savannah. July 
Term, 1885. 
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To the report contained in the decision, it is necessary to 
add only that the evidence for the plaintiff, which it was 
claimed established the agency of Morse for the defendant, 
was, in brief, as follows: The plaintiff was working in 
New Orleans. One day he met Morse at the house of the 
lutter. Morse asked him how much he was getting per 
day. He replied $2.75. Morse said, “I want you to go 
with me, and I will give you $3, and if business is good, 
will raise you to $3.25 or $3.50.” He said he would write 
for the plaintiff when he was ready. In response to a let- 
ter and telegram from Morse, the plaintiff went to Savan- 
nah on May 12, and presented himself at the plaintiffs 
works. Morse said he was not ready for the plaintiff; that 
the machinery had not arrived ; and he would not be ready 
for some time. He was superintendent in charge of the 
hands when the plaintiff got there. The plaintiff heard 
his wife was sick and went back to New Orleans; returned 
snbsequently and went to Morse. He put the plaintiff off. 
On May 25, the plaintiff went to work. He had no arrange- 
ment about pay, and went to work on the agreement made 
in New Orleans. Morse had never been in Savannah at the 
time of making the agr2ement, but said he expected to come 
and wanted the plaintiff to come with him. The plaintiff 
went to work on Monday, and at the end of the week Morse, 
paid him $10. The plaintiff complained at the amount, and 
Morse said he would make it all right later, and would give 
him the place promised him in New Orleans as soon as he 
could work out the man then in the place. Morse repri- 
manded the plaintiff about his work, and the plaintiff quit. 
He said Morse had promised him $3 per day, and was giv- 
ing him only $2; Morse denied it. He was superintend. 
ent of the defendant’s works when the plaintiff “got there.” 
“IT was not bound for any particular time by my agree- 
ment with Morse; suppose the longer I staid the better I 
would be liked. He told me there was no doubt about my : 
getting the place. I had the right to quit when IJ pleased; 
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he could have discharged me, if he wanted to, at any time, 
because there was no agreement.” 

Two letters from Morse, dated April 20 and April 29, were 
introduced in evidence. The first was to other workmen in 
New Orleans, asking them to come to Savannah, and stat- 
ing that he thought he could put them to work. The 
second was to the plaintiff, and stated that Morse had writ- 
ten to him to come to Savannah about the Ist prox., but 
that he would not be ready until about the 10th. as the 
machines were slow about arriving. 

On behalf of the defendant, the evidence was, in brief, 
as follows: Morse testified substantially as follows: He 
was in New Orleans in April, and saw the plaintiff. The 
latter had worked under him. Morse asked him if he 
wanted to go to Savannah, and if he did, promised to try 
to get him a position in the factory where Morse himself 
was to be employed. He had no authority to employ 
hands then in New Orleans. After reaching Savannah, he 
wrote the plaintiff to come. The plaintiff came, and said 
he wanted a few days to look around in. The next day, 
Morse learned that he had gone back to New Orleans, and 
put another man in the place which he had intended to 
give the plaintiff. He wrote the plaintiff not to come 
back, as the place was fiiled. In a week or so, the plain- 
tiff appeared and said he had not heard from Morse, and 
asked for a job. Morse gave him one. He worked about 
three weeks, and becoming angry because of Morse’s find- 
ing fault with him, quit work Morse did not have au- 
thority to engage him in New Orleans, and told him so; 
neither did he promise any particular place or wages ; but 
said he had no doubt the plaintiff could get as good a 
place as that in which he was. At the time of testifying, 
Morse stated that he was foreman of the hands in the de- 
fendant’s works, and engaged and dismissed them as he 
saw fit. He had other men from New Orleans. 

H. P. Smart testified that he was superintendent of the 
defendant company; that he engaged Morse in New 
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Orleans on trial; that the latter had no authority to em- 
ploy other laborers for the factory. When he came to 
Savannah, he was put in charge of the factory as foreman. 
The witness never knew of the engagement of the plain- 
tiff until the suit was brought, except to see his name on 
the book at $2 per day. 


W. H. Wank, for plaintiff in error. 
Lester & Ravenet, for defendant. 
Jackson, Chief Justice. 


This is an action on the case for damages brought by the 
plaintiff in error against the defendant in error. The 
allegations are to the effect that the defendant in error 
employed, by an agent, the plaintiff in error to work in its 
shops in Chatham county, Georgia; that the agent em- 
ployed him in New Urleans, where he was permanently 
employed; that thereupon he moved to Savannah at great 
expense; that the contract made in New Orleans was 
broken by the defendant in error; and that the plaintiff in 
error, in moving to Savannah, in breaking up in New Or- 
leans, and in the company’s (the defendant in error’s)fail - 
ure to comply with its contract, was damaged six hundred 
dollars. 

On the close of the evidence on both sides, the court 
instructed the jury to return a verdict for the defendant, on 
the ground that there was no evidence at all that Morse, 
the alleged agent, was the agent of the defendant in error 
in New Orleans when the contract was made, and there- 
fore nothing said by him to plaintiff in error could bind 
the company. 

On the denial of the motion for a new trial, error is 
assigned on this direction to the jury. 

1. It is only when there is no evidence of a vital, con- 
trolling link of the chain of facts necessary to make out 
the plaintiff's case that such direction by the judge is per- 
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missible. The agency of Morse is such a link in the chain 
of necessary proof in this case. We see no shadow of evi- 
dence of such agency of Morse in this record; therefore, 
the breach of his contract, if he made one, cannot bind 
the defendant in error. 

2. Nor was the subsequent employment by the day at a 
lower price, and for no specified time, and knowledge by 
the company that plaintiff in error was so at work, any 
ratification of the contract alleged to have been made in 
New Orleans by Morse. The subsequent working of the 
plaintiff as a day laborer, to be turned off at the option of 
Morse, who was then superintendent of the company, was 
no ratification by Morse himself of a contract to give per- 
manent employment at a much higher price: much less 
can it be a ratification by the company, which knew noth- 
ing about it beyond seeing a man by the name of Walker 
working at two dollars a day in their shops under Morse, 
their then superintendent. 

Surely authority is not necessary to fortify propositions 
of law so plain and just as those above applied to the 
pleadings and evidence here. Hobby vs. Alford, Septem- 
ber term, 1884, 73 Ga., 791. 

Judgment affirmed. 


GIBSON vs. SMITH. 


Where a draft is given, directing the drawee to pay absolutely a sum 
of money to the payee, it is the right of the payee to have an un- 
conditional and unqualified acceptance, and if he chooses, without 
the consent o7 the drawer, to take a conditional, limited or quali- 
fied acceptance of the draft, he thereby releases the drawer from 
all liability upon it. The acceptor being such for value, and not a 
mere accommodation acceptor, the drawer is merely a surety for 
him, and the taking of a conditional or qualified acceptance with- 
out his consent works to his injury and discharges him. 


January 26, 1836. 


Negotiable Instruments. Drafts. Acceptance. Prin- 
v 75-3 
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cipal and Surety. Before Judge Apams. Chatham Supe- 
rior Court. June Term, 13885. 


Ella W. Smith, as assignee from the executor of A.N. 
Porter, brought complaint against W. T. Gibson on the 
draft set out in the decision. The defendant pleaded, 
among other things, that the paper was an unconditional 
order for money in the hands of the drawee, and that, by 
taking a conditional acceptance without his knowledge or 
consent, he was discharged. 

The plaintiff introduced the draft, and showed her title 
thereto by assignment from the executor of Porter. The 
defendant moved for a non-suit, which was refused. The 
jury found for the plaintiff $200 (there being evidence 
that the acceptor had offered to pay $200 as the amount in 
hand, and that the payee at that time declined it.) The 
defendant moved for a new trial, which was refused. and 
he excepted. 


J. R. Saussy, for plaintiff in error. 


Denmark & ApAMS; GARRARD & MELDRIM, for defend- 
ant. 


BLANDFORD, Justice. 


The defendant in error brought his action 1 upon the fol- 
lowing instrument in writing: 


‘* Aveusta, Ga., January 30, 1882. 
“Mi. W. M. Dunbar, secretary and treasurer: You will please 
pay to A. N. Porter, Esq., four hundred dollars, balance due me for 
wages by Steamer W. T. Wheless and owners, and this shall be your 
receipt. (Signed) W. T. Grsson.’’ 


Across the face was written, 


“Accepted, when funds in hand. (Signed) W. M. Dunbar, Sec. 
and Treas.’’ 


There was evidence submitted, going to show that the 
Miners’ & Planters’ Transportation Company, of which 
Dunbar was secretary and treasurer, owed Gibson four 
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hundred dollars for wages as captain of the steamer Whe- 
less; that Gibson made the draft and delivered the same 
to Porter, and that Porter procured the acceptance for his 
own convenience, and without the knowledge and consent 
of Gibson. 

Where a draft is given, directing the drawee to 
pay absolutely a sum of money to the payee, it is 
the right of the payee to have an unconditional and 
unqualified acceptance of the same; and if he chooses, 
without the consent of the drawer, to take a conditional, 
limited or qualified acceptance of the draft, he thereby 
releases the drawer from all liability on the draft. See 
1 Daniel, Neg. Ins., §510; Chitty on Bills, 340; Byles on 
Bills, 316; Story, §204. 

We think the non-suit moved for in this case should 
have been granted. When the payee took an acceptance 
different from the tenor of the bill, without the consent of 
the drawer, he could not recover against the drawer. The 
drawer was merely a surety for the acceptor, he being an 
acceptor for value, and not an accommodation acceptor; 
and taking a conditional, varying or qualified acceptance 
by the drawee, without the consent of the drawer, was to 
his injury; he had a right to have notice of any change 
by the drawee in the tenor of the bill, and if he did not 
consent thereto, he is discharged. 

Judgment reversed. 


Tue Mayor, Evc., oF SAVANNAH vs. CRAwFoRD & Lov— 
ELL e¢ al. 


The charter of the city of Savannah invests it with full power and 
authority to make such assessments and lay such taxes on the in- 
habitants thereof, and those who hold taxable property within the 
same, or who transact or offer to transact business therein, as they 
may deem expedient for the safety, benefit, convenience or advan- 
tage of the city, and to enforce the collection thereof in such man- 
ner as they may prescribe. This power extends not only to real 
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and personal property, but to capital invested in the city, stocks in 
moneyed corporations, choses in action, income and commissions 
derived from the pursuit of any profession, faculty, trade or call- 
ing, dividends, bank, insurance, express and other agencies, and 
all other property or sources of profit not expressly prohibited or 
exempt by state law or competent authority of the United States: 

Held, that the municipal authorities could change an ordinance impos- 
ing a special tax upon a particular class of dealers by increasing 
the rate, after the tax first levied had been paid, but before the 
expiration of the time for returning and paying the same; and 
such a change, made between the date of the payment and the 
time when its collection could have been enforced, was not 
unlawful. 

(a.) Taxation is not a contract, nor does the payment of such a tax 
vest in a party making it any right of freedom from a future levy 
or assessment. 

(b.) An injunction should not have been granted to stay the collection 
of such a tax, and a bill filed for that purpose was demurrable 


January 26, 1886. 


Municipal Corporations. Tax. Constitutional Law. 


Contracts. Injunction. Before Judge ApamMs. Chatham 
Superior Court. June Term, 1885. 


Crawford & Lovell e¢ ai. filed their bill against the 
Mayor and Aldermen of the City of Savannah to enjoin the 
collection of a tax which they alleged to be illegal. The 
facts on which the bill was predicated were, in brief, as 
follows: 

On January 1, 1884, the complainants were dealers in 
goods, wares and merchandise in Savannah, selling at re- 
tail and wholesale. On December 26, 1883, the mayor, 
ete., under the taxing power contained in their charter 
(Code, §4847), passed a tax ordinance entitled 


** An ordinance to assess and levy taxes and raise revenue for the 
city of Savannah, for the regulation of certain kinds of business in 
the corporate and jurisdictional limits of said city, fixing penalties 
for the violation of the revenue ordinances of said city, and for other 
purposes connected with taxes and revenue of said city.”’ 


The fifth section of this ordinance provided as follows : 


‘‘Every person transacting or offering to transact either of the kinds 
of business hereinafter specified shall pay the tax hereinafter pre- 


, 
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scribed, viz. . . . Every retail dealer also seHing at wholesale, 
one hundred dollars.’’ 

It was further provided that every person liable for tax- 
ation under the 5th section of the ordinance should make 
returns of the business in which he was engaged to the 
city treasurer within thirty days after the first day of Jan- 
uary, 1884, and that all taxes required for business in 
which any person should be engaged at that date should be 
considered as due on the last day allowed for making re- 
turns thereof. For a default, a penalty by execution was 


provided. 

On January 9 and 12, respectively, the complainants 
made their returns, paid the tax provided by the ordinance, 
and received from the city treasurer receipts, each similar 
to the following : 

** No. 585. City TREASURER’s OFFICE, 
SavannaH, January 9, 1884. 

Received from Crawford & Lovell one hundred dollars specific tax 

for 1884, as wholesale and retail dealers at 155 Broughton St. 


$100.00. Jas. L. Rankin, 
for City Treasurer.’’ 


On January 17, 1884, the mayor, etc., passed an ordi- 
nance entitled 


‘‘An ordinance to amend an ordinance entitled an ordinance to 
assess and levy taxes and raise revenue for the city of Savannah 
for the regulation of certain kinds of business in the corporate and 
jurisdictional limits of said city, fixing penalties for the violation of 
the revenue ordinances of said city, and for other purposes connected 
with taxes and revenue of said city,’’ passed in council December 26, 
1883. 


The first section of that ordinance was as follows: 


‘Section 1. The mayor and aldermen of the city of Savannah, in 
council assembled. do hereby ordain, That section V. of the ordi- 
nance passed in council December 26th, 1883, entitled an ordinance 
to assess and levy taxes and raise revenue for the city of Savannah 
for the regulation of certain kinds of business in the corporate and 
jurisdictional limits of said city, fixing penalties for the violation of 
the revenue ordinances of said city, and for other purposes connected 
with taxes and revenue of said city, be, and the same is amended by 
striking out from said section the following words: 
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‘« «Every retail dealer alsoselling at wholesale, one hundred dollars. 

‘«‘Every dealer exclusively wholesale, two hundred dollars,’ and 
substituting in lieu thereof the following words: 

‘¢ ‘Every dealer exclusively wholesale, or retail dealer selling at 
wholesale, two hundred dollars.’ ” 


Under this amended ordinance the mayor and aldermen 
contended that complainants should pay the tax of two 
hundred dollars required by the amended ordinance in 
lieu of the amount of tax of one hundred dollars prescribed 
by the ordinance December 26th, 1883, the one hundred 
dollars already paid being credited on the tax prescribed 
under first section of ordinance of January 17th, 1884. 
The complainants contended that, as they had paid one 
hundred dollars under ordinance of December, 1883, they 
could not be required to pay the additional one hundred 
dollars assessed on persons carrying on this business in the 
city of Savannah. 

The defendants demnrred generally tu the bill. On the 


hearing, the chancellor overruled the demurrer and granted 
ap injunction, and the defendants excepted. 


H. C. Cunsinonam, for plaintiffs in error. 
J. R. Saussy; Joun L. Scutey, for defendants. 


Hatt, Justice. 


The question made by this record is, whether the muni- 
cipal authorities of the city of Savannah, under the power 
conferred by their charter, have authority to change an 
ordinance imposing a special tax upon a particular class 
of dealers by increasing the rate after the tax first levied 
has been paid, but before the expiration of the time for 
returning and paying the same, the change in the rate 
having been made between the date of this payment and 
the time when its cullection could have been enforced. 

The city government is vested with full power and au- 
thority to make such assessments. and levy such taxes on 


, 
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the inhabitants thereof, and those who hold taxable prop-' 
erty within the same, or who transact or offer to transact 
business therein, as it may deem expedient for the safety, 
benefit, convenience and advantage of the city, and to en- 
force the collection thereof in such a manner as they may 
prescribe. his power extends not only to real and per- 
sonal property, but to capital invested in the city, stocks in 
money corporations, choses in action, income and com- 
missions derived from the pursuit of any profession, faculty, 
trade or calling, dividends, bank, insurance, express and 
other agencies, and all other property or sources of profit, 
not expressly prohibited or exempt by state law or compe. 
tent authority of the United States. Code, §4847. The 
solitary restriction upon the exercise of this ample power 
is that contained in the last clause of the section. The 
alteration of any ordinance imposing a tax, which increases 
the rate, is not expressly prohibited, and that this may be 
done so as to equalize the burthen and divide it equitably 
among the tax-payers, or to meet the exigencies and wants 
of the corporation, to provide for its safety, contribute to 
its benefit, and promote its convenience and advantage, 
has, we think, been decided by this court. Johnston vs. 
Macon, 62 Ga., 646; Goodwin vs. Savannah, 53 Ld., 410, 
as well as others; Nelson ws. Milford, 7 Pick, 24. It 
was insisted, on the argument before this court, that the 
payment of the taxes by the complainants, before the 
change in the ordinance, was an executed contract between 
them and the city, under which the right to carry on their 
business for the current year vested, and that a subsequent 
increase of the tax for the same year, and its col.ection 
from them, divested their right and violated their contract, 

It is inconceivable in what legal or constitutional sense 
taxation can be deemed a contract, since it is wanting :n 
all of the essential elements of one; nor is it altogether 
apparent how the payment of such a tax can vest in a 
party any right of freedom from a future levy or assess- 
ment. State vs. Southwestern Railroad, and vice versa, 
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70 Ga., 13 (h. n. 8), 32 to 36, buth inclusive, and citations 
there. As to vested rights, see City of Atlanta vs. Gate City 
Gas Light Company, 71 Id.,107 (h.n. 3), 123, 124 and cita- 
tions. The claim is more strictly to an immunity or exemp- 
tion from an equal and common burthen imposed upon 
other citizens than to a vested right, and in such case the 
party claiming the exemption must produce the law exoner- 
atinghim. Why, inthis respect, he should be more highly 
favored than his fellows, we know not; without very cogent 
reasons, courts should not interpose to arrest the collec- 
tion of taxes, as they may thus impede, if not stop, the 
wheels of the municipal government, and throw affairs 
into confusion, if not into anarchy. 

There was nothing here to authorize the order for in- 
junction. The bill was wholly wanting in merit, and the 
demurrer to it being well taken, should have been sustained. 
The injunction granted must be dissolved, and the defend- 
ant left at liberty to enforce its tax ordinances. 

Judgment reversed. 


Tat ATLANTA Reat Estate Company vs. THE ATLANTA 
NaTIONAL Bank et ail. 


. The directors and managers of a corporation, who control and have 
charge of its effects, are trustees for the stockholders, and both 
they and others who, with the knowledge of their misappropria- 
tion, aid them in diverting its property, would be liable to the in- 
jured parties. 

. Equity was the proper forum in which to seek relief in such a case, 
and the bill was properly brought in the name of some of the stock- 
holders in behalf of themselves and such of their co-corporators as 
are in a similar condition. 

3. The bill is not multifarious nor objectionable on the ground of mis- 
joinder of parties or causes of action. 

. There being no prayer for either an injunction or a receiver pre- 
vious to the final trial, the bill was properly filed without the sanc- " 
tion of the judge. 

(a.) This case does not fall within the rule laid down in The Knozx- 
ville Iron Company vs. Wilkins, Post & Company et al., 74 Ga., 493. 
February 9, 1886. 
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Corporations. Stock and Stockholders. Trusts and 
Trustees. Equity. Practice in Superior Court. Before 
Judge Srewart. Fulton County. At Chambers. Janu- 
ary 17, 1885. 


On March 27, 1884, the Atlanta National. Bank e¢ ai. 
filed their bill against the Atlanta Real Estate Company, 
H. B. Plant, W. T. Walters, B. F. Newcomer, R. B. Smith, 
R. T. Wilson and EK. W. Cole, alleging, in brief, as follows: 
In 1871, the Southern Railway Security Company was 
organized under the laws of Pennsylvania, and acquired a 
large amount of property, consisting of stocks, bonds, in- 
terests in railroads, etc. The complainants held stock in 
the company. Vlant, Walters, Wilson and Newcomer 
were either directors or officers, or at least were of potent 
influence in the councils of the company, and they and 
Wilson held and controlled large blocks of the stock. 
Plant was the trustee and agent of the company, and was 
entrusted ‘vith the buying of lands necessary to a railroad 
proposed to be built by it. By agreement, he took titles 
thereto in his own name, but in fact it belonged to the 
company. In 1873, the directors began making represen- 
tations that the company was embarrassed and would be 
crippled, and at a called meeting of the stockholders, held 
in New York, which the complainants did not attend, and 
of which they had no notice, but the defendants being 
largely in control of the stock present, a resolution was 
passed, authorizing the directors to sell to such stockhold- 
ers as might elect to buy within ten days.of a notice to be 
issued, certain of the most valuable securities belonging 
to it for certain prices, receiving one-half thereof in the 
company’s own stock at par, though it was not worth that 
amount. There was no necessity for this, as the assets of 
the company were largely in excess of its liabilities to 
creditors. Plant, Walters, Wilson and Newcomer being 
thus in control, combined and confederated to possess them- 
selves of the assets, and to leave the smaller stockholders 
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to pocket the loss, and they have possessed themselves of 
the valuable assets of the company for inconsiderable sums, 
and large amounts of assets have disappeared from the 
company’s possession and have been found to be in that 
of these defendants. 

(Certain railroad stocks, bonds and interests are de- 
scribed. ) 

“ Your orators show that from and after said latter part 
of 1873, in the last part of November, 1873, that said 
Security Company did no further active business, but that 
said company literally dropped out of business; that its 
assets were disposed of in such a manner that of said large 
surplus not one cent ever came into the hands of orators 
or the holders of the stock now owned by orators; and that 
no notice of the selling out, or dissolution, or disbanding 
of said company, was ever given to them. But orators 
allege that so il is that said company dropped out of ex- 
istence and disappeared, leaving no trace, and all of said 
assets melted, and the owners of the stock represented by 
orators were left without any evidence of the existence of 
said company, except their certificates of stock to remind 
them of their money invested in said company.” 

Plant, as the trustee of the company, bought certain 
land in the city of Atlanta and took a deed in his own 
name, though in fact it belonged to the company. Taking 
advantage of the fact that the deed was in his own name, 
he appropriated it to his own use, associated with himself 
Walters and Newcomer, who acted with full notice, and, for 
avery inadequate consideration, made a deed to himself and 
them, “trustees,” his wife joining him. Other deeds (de- 
scribed in the bill) were taken by the “ trustees ” for the 
alleged purpose of protecting their title. In 1881, Plant, 
Walters and Newcomer, “ trustees,” claiming that they 
were not trustees for anybody but themselves and were 
tenants in common, made a deed to R. B. Smith, and he, 
in 1883, made a deed to the Atlanta Real Estate Company. 
None of these deeds contained a general warranty of title. 


, 
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Smith was not a bona fide purchaser for value, but a mere 
instrument of Plant to pass title to the Atlanta Real Estate 
Company, and was a mere naked holder of the legal title 
for that purpose, and that company is a mere cover for the 
interest of the present holders and pretended owners of 
the property, and was organized in order to handle it for 
sale for the benefit of such pretended owners. Walters 
and Newcomer transferred their interest in the property 
to Wilson and E. W. Cole; in December, 1883, Plant, Wil- 
son and Cole obtained a charter under the name of the 
Atlanta Real Estate Company, and in the same month, 
Smith, without any consideration, conveyed the land to 
that company. The company and each of its corporators 
took with full knowledge of all the facts and the equities 
of the complainants. It is proceeding to plat the ground 
with a view to selling it to innocent purchasers. Smith is 
a mere figurehead, without means and with no real inter- 
est ia the property,and merely held the dry, legal title to 
convey as he was directed, without any consideration. 

The prayers were for an accounting for the assets of the 
Southern Railway Security Company and its stockholders, 
and that a receiver be appointed to take charge of the 
property of the Security Company and to receive and ad- 
minister it and whatever may be recovered in this suit, 
and that the defendants be forever enjoined from selling, 
renting, using or interfering with any of the property 
which might be decreed to be the property of the South- 
ern Railway Security Company or its stockholders, and 
for subpoena and general relief. 

Discovery was waived. The deeds referred to in the 
bill were described by reference to the books and pages of 
the records where they were recorded. 

The Atlanta Real Estate Company demurred to the bill, 
on the following grounds: 

(1.) That there is no equity in said bill. 

(2.)° That complainants have not in said bill shown any 
right to proceed against this defendant. 
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(3.) That complainants, in said bill of complaint, have 
not averred any tender back to this defendant of what 
it paid for said property, or shown in any way that they 
have done equity. 

(4.) That said bill is multifarious. 

(5.) That the allegations of said bill concerning the 
organization and operation of the Southern Security Com- 
pany, so far as they relate to other property or railroads, 
do not in any way concern this defendant, and shouid be 
stricken from said bill. 

(6.) That the allegations of said bill connecting said 
Security Company and the property owned by this defend- 
ant are not stated with sufficient clearness to be answered 
by this defendant. They do not show that said Southern 
Security Company ever had any title to said property. 

(7.) That no sufficient allegations are made in any way 
connecting une of defendant’s corporators and stockhold- 
ers, KE, W. Cole, with said Southern Security Company, or 
in any way showing any wrong or fraudulent conduct on 
his part, or that would make defendant responsible in any 
way for his acts. 

(8.) That the allegations in said bill concerning said W. 
T. Walters, R. T. Wilson, B. F. Newcombe and said LI. B. 
Plant, so far as they relate to any other property or rail- 
roads, do notin any way concern this defendant, and should 
be stricken from said bill. 

(9.) That the allegations concerning the transfer of the 
property owned by this defendant are not stated with suf- 
ficient accuracy and detail. Said deeds in said bill referred 
to, or copies of them, should be annexed to said bill, or 
an exhibit of their vital and important descriptive parts 
should be set up fully, so that the same might be seen and 
passed upon by the court, and answers or other defences 
made thereto. This is not done in said bill. 

(10.) That the allegations of said bill do not describe the 
property complainants seek to put in controversy with ac- 
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curacy enough to put the public on notice, or for any de- 
cree to be made, or defence made concerning it. 

(11.) That complainants have a plain, adequate and 
complete remedy at law. 

(12.) That said bill is seandalous and impertinent. 

The demurrer was overruled, and the defendant excepted. 
In addition to the assignment of error on this ruling, 
it stated, as an additional reason why the second ground 
should have been sustained, that the bill showed that it 
had not been sanctioned. 


Jutius L. Brown, for plaintiff in error. 


O. A. Locurane; Pat. Catnoun; Atex. O. Kine, for 
defendants. 


Ha... Justice. 


The complainants, who are shareholders of the stock of 
the “Southern Railway Security Company,” exhibited 
their bill against certain directors and managers of the 
affairs of that company, and against the Atlanta Real Es- 
tate Company. ‘hey allege that the first-named defend- 
ants converted the assets of the Southern Railway Security 
Company to their own use, and when they had done so, 
ceased to conduct business in the name of that company, 
and suspended its functions and operations. A portion of 
the effects of the company thus diverted are traced through 
various channels and hands into the Atlanta Real Estate 
Company, which itis charged belongs to and is controlled 
by the active managers of the first-named company. The 
purpose of this well conceived and skilfully drawn bill is 
to trace these effects thus misapplied, and to restore them, 
with their increase, to the complainants and such other 
shareholders in the company as may come in and make 
themselves parties, and who have been injured by this 
wrongful conversion of the property belonging jointly to 
all the members of the corporation, and to hold accounta- 
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ble, not only the directors and managers of the corporation, 
but likewise all persons who, with knowledge of their mis- 
conduct, aided and assisted them in misapplying such funds. 

1. That such of the defendants as controlled the corpo- 
ration or had charge of its effects are trustees for the stock- 
holders, is a proposition too well established to be denied 
(Code, §1688 ; Mora wetz Corp., §559), and that both they 
and others who, with a knowledge of their misappropria- 
tion aided them in diverting its property, would be liable 
to the injured parties, is an equally well-s ettled principle. 
This is embodied in §3151 of our Code, to which, with the 
citations under it, we refer as conclusive upon the point. 

2. That the bill is properly brought in the name of the 
complainants in behalf of themselves and such of their co- 
corporators as are in a similar condition, is likewise well 
established. It is well settled, too, that a court of equity 
is the proper forum to afford the relief sought by this suit; 
indeed, it is the only tribunal that can adjust and settle 
fully the various interests of the parties and remove the 
impediments which have been put in the way of those 
who complain that they have been thus wronged. Mora- 
wetz on Corp, §662; Manier vs. Hooper’s Telegraph 
Works, L. R., 9 Ch. App. Cases, 350; Cramer vs. Bird, L. 
R., 6 Equity Cases, 143° Bacon e¢ al. vs. Robertson et ai., 
18 Howard, 4&0. 

3. The bill is not multifarious, nor is it open to objection, 
either because of a misjoinder of parties or causes of 
action. These points are covered by the decision in the 
City Bank of Macon vs. Bartlett, 71 Ga., 797. 

4. There is no prayer either for the appointment of a 
receiver or injunction previous to the final trial, and the 
bill was properly filed without the sanction of the judge. 
The case does not fall within the rule laid down in Anoz- 
ville Iron Works vs. Wilkins, Post & Co., at the last term 
of the court,* as was argued by the able counsel for plain- 
tiffs in error. : 


*74 Ga., 498. 
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5. What has been said disposes ofthe remaining grounds 
of the demurrer, which, as we think, was properly over- 
ruled. 

J udgment affirmed. 


Wooprurr, by next friend, vs. Taz ALABAMA GREAT SoUTH- 
ERN RAILROAD. 


Where an employé of a foreign railroad company brought suit in this 
state on account of an injury received in the state where the rail- 
road was chartered, although the evidence may have made a very 
weak case, yet there was possibly enough evidence, if uncontra- 
dicted, to enable the jury to say that the injury was occasioned by 
the defective machinery of the company, and where the law which 
should determine the plaintiff’s right was somewhat uncertain, 
and it was doubtful whether, under the common law, which was 
of force in the state where the casualty occurred, he sustained the 
relation of co-employé to the company’s agent, whose negligence 
caused the damage, the case should have been allowed to go to 
the jury, and the non-suit was error 


February 9, 1856. 


Railroads. Damages. Negligence. Non-suit. Laws. 
Before Judge Marsuatt J. Crarke. City Court of At- 
lanta. June Term. 1885. 


William L. Woodruff, a minor, by his next friend, Joseph 
P. Woodruff, brought suit against the Alabama Great 
Southern Railroad Company for a personal injury, alleged 
to have been received by him through the negligence of 
the defendant, without fault on his part, while engaged as 
a brakeman on the defendant’s railroad in Alabama Jo- 
seph P. Woodruff, the father, also brought suit for the loss 
of his son’s services. The latter case was tried with the 
former by consent. 

On the trial, the evidence for the plaintiff was, in brief, 
as follows : 

Joseph P. Woodruff testified: His son was eighteen years 
of age when hurt. He left his father’s home in Atlanta, and 
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the latter did not know where he was until he heard of the 
injury. He had never given his consent to his son’s re- 
ceiving his own wages, but he had always collected them 
himself before the son left. He did not consent to his em- 
ployment by the defendant, and did not know of it. It 
wis a dangerous business. For a while before, he had run 
with his father as a brakeman. 

William L. Woodruff testified: He left home witnout his 
father’s knowledge or consent, and went to Birmingham, 
Alabama. He asked the conductor on an ore-train if he did 
not wish toemploy him. The latter said he would see, and 
went to see about it; he saw the agent, and that afternoon 
employed the plaintiff at $1.80 per day. The plaintiff dealt 
with no other person than the condnetor, and the latter 
could discharge as well as employ him. He had been 
working on this ore-train, hauling ore between Birming- 
ham and certain mines for twelve or fifteen days, when he 
was hurt. The ore cars have steep, slan ing ends, with a 
trap-door at the bottom, which is worked by a crank and 
chains. Ata place near the mines, known as Potter’s, the 
ore-train went on a side-track to allow the passenger train 
to pass. After it did so, the conductor instructed the plain- 
tiff to change the switch and get on the cars and set the 
brakes, and said that he would give the cars a start, or“kick” 
backward, and let them roll. The plaintiff changed the 
switch and got on the car, set one brake and started to set 
another. He passed along a sill about eight inches wide. 
This was the only way to get from one car to the other, 
and was the proper way. The conductor gave a signal to 
a negro brakeman at the front of the train to cut the en- 
gine loose. A drag-bar became hung in tlie draw-head of 
the engine, causing a sudden jerk and throwing the plain- 
tiff off in the middle of the track, where a number of cars 
passed over him, injuring him (the distance of the ore cars 
above the track being about three feet), and an open trap- 
door in one of the cars struck him, breaking his leg. The 
drag-bar was too large for the draw-head. The plaintiff 
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knew that the door was down, but it was not his place to 
keep it up, and he had no crank to keep it up with. The 
men employed by another company at the ore chutes put 
them up. He was not at fault, so far as he knew. 

On cross-examination, he stated that he knew the jerk 
was caused by the drag-bar being caught in the draw-head, 
because the jerk could not have been produced in any 
other way. He did not see it, and could not swear abso- 
lutely that it didso. He did not see the engine cut loose, 
but when he got from under the cars, the engine was on a 
different track, and besides, the cars could have been 
stopped quicker than they were if the engine had been 
attached. The other brakemen and employés were old 
men in their places, and good men in the business, so far 
ashe knew. He had been about the engine several times ; 
knew that the drag-bar had been taken off and put back 
several days before the injury, but did not know there 
was any fault in it. *He had been employed altogether as 
a brakeman about three years. It was raining some that 
afternoon, and the plaintiff had on a new pair of boots. 
The cars were good, so far as he knew. 

There was other evidence as to the extent of the injury, 
the loss of time, etc., and as to a settlement claimed by 
the defendant, which need not be set out in detail. The 
tables of life expectancy were also introduced. 

On motion, the court granted a non-suit, and the plain- 
tiff excepted 




























Hopkins & Gwenn, for plaintiff in error, cited, on mas- 
ter’s duty to furnish proper machinery, 100 U.S., 213; 67 
Ala., 13. Minor employed in dangerous business, Wood’s 
Master and Servant, §§5, 8, 187; 24 Ala., 622; 4 Eng. & 
Am. R. R. Cases., 528. 










Juuius L. Brown ; W. D. Extts, for defendant, cited on 
law of Alabama contracts, 43 Ga., 461; 49 Zd., 106. In- 
jury to fellow-servant, liability of master for, 15 Ga., 349; 
v 75-4 






50 SUPREME COURT OF GEORGIA. 








Woodruff, next friend, ve. The Alabama Great Southern Railroad. 





30 Jd., 146; 1 Zd., 195; 24 Ala., 21; 42 Zd., 672; 59 Jd, 
245; 61 Jd., 554; 67 Jd., 206, 13; 70 Ga., 566; 68 Zd., 
699; 61 Ala., 376; 15 Ga., 349; 74 Jd., 396. 


Haut, Justice. 


Without doubt, this record does not make a strong case 
for the recovery of damages in consequence of the negli- 
gence of the defendant; indeed, it is a very weak case, 
but as there is possibly enough in the evidence to enable 
the jury tosay, if it is uncontradicted, that the injury was 
occasioned by the defective machinery of the company, 
and as the law which is to determine the plaintiff's right 
is somewhat uncertain, the injury having been sustained 
in another state by the plaintiff, while acting as an em- 
ployé of a railroad company chartered in that state, and 
as it is doubtful whether, under the common law, which 
obtained there at the time of the casualty, he sustained the 
relation of co-employé \o the company’s agent whose neg- 
ligence caused the damage, we think it better that the case 
should have gone to the jury than to have been non-suited. 
Such, at least, has, for a long time, been the settled prac- 
tice of our courts, and because the casualty happened in 
another jurisdiction, this is not a sufficient reason to justify 
a change in our modes of trial and procedure. With these 
differences in regard to plaintiffs relation to defendant 
and the place of the occurrence, thic 2ase is within Fraser 
et al. vs. Charleston and Savannah Railway Company, 
determined at this term. While the rule referred to does 
not commend itself to our judgment, and while we would 
greatly prefer seeing it modified, and always feel reluctant 
when called upon to enforce it, yet it has been too long 
and too firmly established to justify any departure from 
it, and we are constrained to yield it obedience, and to de- 
clare that the non-suit should not have been awarded, and 
must order the judgment reversed. 
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THE ATLANTA AND West Pornt RaILRoapD vs. CONDOR, 


1. Under the evidence in this case, the plaintiff was entitled to re- 
cover something for the indignity put upon him by the opprobrious 
language used and by the assault and battery inflicted by at least 
one of the employés of the company, while he was in its care, and 
entitled to its protection, as a passenger in its cars, it appearing 
that in the encounter, out of which the action grew, the company’s 
brakeman was the aggressor, and that he had no right, under the 
regulations of the road, to refuse to let the plaintiff pass from the 
ladies’ car to the other car, it being undisputed that this was 
allowed, even when the train was in motion, whenever it was re- 
quired by a necessary occasion, or whenever the passenger saw 
proper to do so, either for his convenience or pleasure. 

. Although there was no loss of time and no hinderance of the plain- 
tiff in the pursuit of his business, and although there was no con- 
siderable amount of physical suffering occasioned him, yet he was 
subjected to indignity, his feelings were outraged, and he was de- 
graded in the eyes of his fellow-passengers by being assailed with 
coarse and vituperative language and blows by at least one of those 
who owed him protection and kind and hospitable treatment. In 
such a case, general or exemplary damages was the only com pen- 
sation he could recover for this violation of his rights, and the 
measure of such damages is referred by express law to the enlight- 
ened conscience of an impaztial jury. In this case, it does not ap- 
pear that the finding was so excessive or exorbitant as to show 
that the jury were biased in favor of the plaintiff or against the 

- defendant, or that they misconceived their power or departed from 
their duties. 


December 15, 1835. 


Railroads. Damages. Negligence. Verdict. Before 
Judge Harris. Coweta Superior Court. March Term, 
1885. 


Condor brought his action of trespass against the At- 
lanta and West Point Railroad Company, laying his dam- 
ages at $5,000. On the trial, the evidence for the plaintiff 
was, in brief, as follows: The plaintiff was a passenger 
on the defendant’s train from Palmetto to Newnan. His 
baggage was in the smoking-car, and he was sitting in the 
ladies’ or first-class car. As the train approached a small 
station, called Powell’s station, some six miles from New- 
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nan, and had passed the switch, the plaintiff went out on 
the platform and stood on the steps. The brakemen re- 
quested him to go inside. He refused, and said that the 
brakeman and his whole train could not put him in. He 
knew that it was against the rules of the company to ride 
on the steps of the platform when the cars were in motion. 
Afterwards, as the train approached Newnan, the plaintiff 
started to go to the smoking-car to get his baggage. The 
brakeman was standing against the car door. The plain- 
tiff asked him to let him out, stating his object, but the 
brakeman would not Jet him out. The plaintiff took hold 
of the door and tried to force it open, but the brakeman 
stood against it and prevented his doing so. The plaintiff 
gave it another jerk and partly succeeded in opening it. 
The conductor came from the smoking-car and asked the 
plaintiff what was the matter. The plaintiff told him he 
wanted to go to the smoking car and get his baggage. 
The conductor told the brakeman to open the door and 
let him go, which the latter did The conductor asked the 
plaintiff what was the matter. He replied that the damned 
brakeman had insulted him, or had acted in an ungentle- 
manly way. The brakeman called him a liar, and as he 
turned, struck him on the side of the face with his fist. 
The conductor caught him in the collar and forced him 
back against the railing, and the brakeman struck him 
again. Another passenger told the conductor to turn him 
loose. The conductor did so and got between the plaintiff 
and the brakeman, as if to separate them. The plaintiff 
was ruptured before that time, and his truss was displaced, 
causing him pain for several days. He was not, however, 
compelled to have any medical attention, or prevented 
from continuing his business, but left the train at Newnan, 
walked some distance, took another train and continued 
to attend to his usual pursuits. He was not aware of any 
rule preventing passengers from going from one car to an- 
other. It was frequently done. He had often ridden on 
the defendant’s trains before, and had gone from one car 
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to another, while they were in motion, without objection. 
There were other passengers on the car besides the plain- 
tiff. 

The evidence for the defendant was, in brief, as follows: 
As the train approached Powell’s station, the plaintiff and 
another passenger went out on the platform, and the plain- 
tiff was standing on the steps. The brakeman requested 
him to go inside of the car, as it was against the rules of 
the company to ride on the platform or steps, and he should 
not be allowed to get off while the cars were in motion. 
It was the duty of the conductor and brakeman to make 
such requests and enforce such rules. The other passen- 
ger went in; the plaintiff did not notice the request, which 
was repeated several times, the brakeman touching him 
on the shoulder to attract his attention. The plaintiff told 
him in an abrupt manner to go away. The brakeman said 
he must repeat the request ; also that if he did not come 
in, the brakeman would have to have him put in. The 
plaintiff said he would not go in, and that the brakeman 
‘“‘and his whole God-damned train” could not make him 
go inside. He jumped off, shook hands with a person 
standing on the ground, jumped back, and went inside of 
the car. When the signal blew for Newnan, the brake- 
man took his position at the door of the car and against 
it. The plaintiff came up and caught hold of the knob. 
The brakeman asked him please not to open the door until 
the train reached the station. The plaintiff reached out, 
caught hold of the frame of the door and jerked it open. * 
The brakeman closed it, and the plaintiff jerked it open 
again. The conductor came up and told the plaintiff to 
wait and not open the door until they reached the station. 
The plaintiff then said he wanted to go into the next car 
and get his baggage. The conductor told the brakeman 
to open the door and let the plaintiff pass, which he did. 
The plaintiff stepped upon the platform, and said he had 
paid his fare and would ride “ where he damned pleased.” 
The conductor asked him what was the trouble. He 








SUPREME COURT OF GEORGIA. 


The Atlanta and West Point Railroad vs. Condor. 


turned, and pointing at the brakeman, said, “ That God- 
damned scoundrel insulted me.” The brakeman reached 
across, caught the plaintiff by the collar and said, “ You 
cannot curse me.” The conductor stepped between them, 
pushed them apart at arm’s length and told the brakeman 
to stop, which he did. The conductor told the plaintiff 
that he was wrong; that the brakeman was only carrying 
out the instructions given him by his superior officer in 
keeping passengers off the platform while the train was in 
motion. The plaintiff started off, and said that the brake- 
man had insulted him, and that he would leave it to him 
(the brakeman) himself. The latter shook his fist at him 
and said, “If you say that, you lie, and you know it.” 
The train stopped, and the brakeman went about his work 
while the plaintiff left the train. The conductor is still 
employed by the defendant ; the brakeman was suspended 
for sixty days, but was afterwards re-instated. The cars 
were running ten or twelve miles an hour at the time of 
the difficulty. There is no rule of the company prohibit- 
ing passengers from passing from one car to another while 
the train is in motion, and they had done so before. 

The jury found for the plaintiff $1,000. The defendant 
moved for a new trial, because the verdict was contrary to 
law and evidence, excessive and contrary to the following 
charge of the court: “The fact that W. A. Hudson was in 
the service of defendant did not deprive him of the right 
of self-defence; and if the jury should believe that said W. 
A. Hudson committed an assault upon plaintiff, he might 
give in evidence to the jury any opprobrious words or 
abusive language used by him, and such words and lan- 
guage may or may not amount to a justification, according 
to the nature and extent of the battery ; ail of which shall 
be determined by the jury. The defendant might make 
this defence just as Hudson could have done had he been 
indicted.” 

The motion was overruled, and the defendant excepted. 
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Biesy & Dorsey; Bucuanan & Brewster, for plaintiff 
in error. 





A. D. Freeman, for defendant. 







Hatt, Justice. 





No question is made as to the plaintiffs right to bring 
or maintain this action, nor is any exception taken to any 
ruling or charge of the court. The motion for a new trial 
proceeds upon the grounds that the verdict is contrary to 
law and -evidence, decidedly and strongly against the 
weight of evidence, and that the damages found are so ex- | 
cessive as to show improper bias and prejudice on the part 
of the jury to the plaintiff and against the defendant, or 
that they misapprehended the case they had to try. The 
judge who tried this case was unwilling to disturb this 
finding .and after a very careful examination of the records, 
we cannot say that he committed any error in so doing, or 
that he abused, in the slightest degree, the discretion en- 
trusted to him by the law. 

1. Under the evidence, the plaintiff was entitled to re- 
cover something for the indignity put upon him by the 
opprobrious language used, and by the assault and battery 
inflicted by at least one of the employés of the company 
while he was in its care and entitled to its protection as a 
passenger in its cars. In the encounter, out of which the 
action grew, the company’s brakeman was the aggressor; 
he had no right, under the regulations of the road, to re- 
fuse to let the plaintiff pass from the ladies’ car to the other | 
car, for it is an undisputed fact that this was allowed, even | 
when the train was in motion, whenever it was required 
by a necessary occasion, and whenever the passenger saw 
proper to do so, either for his convenience or pleasure. 

There was no necessary conflict in the evidence of the 
witnesses examined; it could be easily reconciled, and 
was doubtless so reconciled, as it was incumbent upon the 
jury to do, in accordance with the well-settled rule of law. 
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2. There was no loss of time, and no hinderance of the 
plaintiff in the pursuit of his business, neither was there 
any considerable amount of physical suffering occasioned 
him; but that he was subjected to indignity, and that his 
feelings were outraged, and that he was degraded in the 
eyes of his fellow-passengers by being assailed with coarse 
and vituperative language and blows, by at least one of 
those who owed him protection and kind and hospitable 
treatment, is undeniable. General or exemplary damages 
was the only compensation he could recover for this vio- 
lation of his rights, and the measure of such damages is 
referred by express laws to the enlightened conscience of 
an impartial jury. Under these circumstances, we cannot 
say that the amount found in this case was excessive, and 
least of all, that it was so exorbitant as to show that the 
jury was biased in his favor, or prejudiced against the de- 
fendant, or that they misconceived their powers, or depart- 
ed from their duties in this instance. Georgia Southern 


Railroad Co. vs. Bigelow, 68 Ga., 219, 224, and authori- 
ties cited ; Western and Atlantic Railroad vs. Turner, 72 
Ga., 292. 

Judgment affirmed. 


BEDELL vs. SCARLETT. 


Where one drew a negotiable bill of exchange, adding after his signa- 
ture the letters ‘‘ agt.,’’ and the bill was endorsed in blank by the 
payee, and it went into the possession of a third party, who de- 
manded payment of the drawees, and upon its refusal brought 
suit against the drawer individually, it was not competent to set 
up, by way of defence, and show by parol, that, in the transaction 
out of which the paper grew, the defendant acted as the purchas- 
ing agent of the drawees and delivered to them the timber bought 
on their account, for which the bill was drawn, and that these 
facts were known to both the payee and the plaintiff, who held 
under the indorsement, and that the bill was accepted and re- 
ceived by each of them with the understinding that the drawees 
were to pay it, and that the drawer was not to be held liable 
thereon. 
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(a.) Section 2211 of the Code, which provides that, where the agency 
is known, and the credit is not expressly given to the agent, he is 
not personally responsible upon the contract, does not control a 
case like this, where a negutiable paper, complete on its face, ap- 
pears to have been negotiated in the fair and usual course of trade; 
nor, on such a paper as this, is the question to whom credit was 
given, one of fact to be decided by the jury. 

(6.) The fact that a blank indorsement may always be explained be- 
tween the parties themselves, that is, between the indorser and 
indorsee or those taking with notice of dishonor or of the actual 
facts of such indorsement, does not sustain the defence set up in 
this case. 

(c.) Where no time for the payment of a bill is specified, it is not due 
until presented and accepted. The holder of such paper is pre- 
sumed to be such bona fide and for value; and while either fact 
may be negatived by proof and the maker may thus be let in to 
his defences, yet it would seem that, in order to overcome this 
presumption, something like fraud in the procurement of the pa- 
per should be shown. A bona fide holder of a negotiable paper, 
who becomes such before it is due and without notice of any defect, 
is protected from all defences, except a plea of non est factum 
gambling, illegal orimmoral consideration, or fraud in i's procure- 
ment. 

(d.) This case differsfrom thatof Fleming vs. Hill, 62 Ga., 751, which 
was an action on an account. 


January 26, 1886, 





Drafts. Negotiable Instruments. Indorsement. Prin- 
cipal and Agent. Evidence. Before Judge Mersuon. 
Yamden Superior Court. April Term, 1885. 





Scarlett sued Bedell, as maker, and Miller, as indorser, 


on the following drafts : 

(3171.67. Owens Ferry, Ga., December 21, 1882. 
“Pay to the order of J. W. Miller one hundred and seventy-one 
44, dollars, value received, and charge the same to account of 

J. K Bepeu, Ag’t. 
To Messrs. Fox & Burns, St. Marys, Ga. 

(Indorsed) J. W. Miller.’’ 


The other draft sued on was for $72.37, in all other 
respects, similar to the above. 
Bedell pleaded the general issue, and a special plea, as 


follows: 
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‘*The drafts were given in payment of timber purchased by this 
defendant from J. W. Miller as the agent of Fox & Burns; that said 
timber was purchased for Fox & Burns, and for their use, and was 
delivered to them by J. W. Miller; that defendant was only the pur- 
chasing agent of Fox & Burns and had no interest in said timber, 
which fact was well known to and understood by both J. W. Mil- 
ler and F. M. Scarlett; and the said drafts were made by defendant 
and received by Miller with full understanding that defendant was 
only the agent of Fox & Burns, and said draft was accepted and re- 
ceived by F. M. Scarlett and J. W. Miller with full notice and with 
the knowledge and understanding that they took and received said 
drafts on the faith of payment by Fox & Burns, and that they alone, 
and not this defendant, were liable thereon, and that defendant was 
only the agent of Fox & Burns and would not be liable for payment.’’ 


Plaintiff introduced original drafts. Defendant admit- 
ted presentation and refusal to pay, and plaintiff closed. 

Defendant offered to sustain his plea by his parol testi- 
mony, which, being objected to, was excluded. 

The verdict was in favor of plaintiff, and defendant 
moved for a new trial, on the following grounds: 

(1.) Because the court refused to allow defendant to 
introduce parol evidence to support his plea as agent for 
Fox & Burns. 

(2) and (3.) Because the verdict is contrary to law and 
evidence. 

This motion was overruled, and defendant excepted. 


J. ©. McDonatp; Joun C. Nicnoxis; S. W. Hitca, by 
Harrison & Peeptes, for plaintiff in error, cited Code, 
§2211; 62 Ga., 751; Story Ag., §228. 


Spencer R. Atkinson, for defendant, cited 1 Dan. Neg. 
Inst., §§300, 305; Story Ag., §155; 56 Ga., 258; 70 Zd., 
595; 14 Jd., 124; 29 Id., 709; 1 Jd., 429; 8 Mees. & 
Welsb., 834; 9 Am. Rep., 156; 8 /d., 409; 46 /d., 421; 
5 Wall., 189; 11 Mass., 27; Story Ag., §§269, 270; Wood 
Mast. and Serv., 324, 325; 34 Ga., 355; 36 Jd., 454; 65 
Id., 711; Story Ag., §§279, 288; 62 Ga., 751; Story Ag., 
§§302, 303, 304; Code, §2212; 2 Ga., 214; 17 Zd., 620; 
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60 Id., 887, 158; 52 Id., 448, 570; 67 Zd., 595; 49 Id. 
599; 70 Jd., 152; 47 Jd., 470; Cobb's Dig., p. 593. 





—_— 


HALt., Justice. 


The defendant, signing himself “ agt.,’’ drew the bill of 
exchange on which this suit is brought, on Fox & Burns, 
payable to the order of J. W. Miller, and by him indorsed 
in blank. It was admitted on the trial that it was pre- 
sented for payment, which was refused by the drawees, 
Messrs. Fox & Burns. The special defence set up was 
that defendant, in the transaction out of which this paper 
grew, acted as the purchasing agent of the drawees, and 
delivered to them the timber bought on their account and 
for which the bill was drawn, and that these facts were well 
known both to the payee and the plaintiff, who held the 
bill under the indorsement, and that it was accepted and 
received by each of them with the understanding that Fox 
& Burns were to pay the same and that defendant was not 
to be held liable thereon. 

An attempt was made to establish this defence by verbal 
evidence, but the offer was rejected by the court, and the 
plaintiff had a verdict. Besides the usual grounds, a mo- 
tion was made for a new trial, on account of the rejection 
of this evidence, which was refused, and the judgment 
overruling this motion is the error complained of. 

It is hardly necessary to remark that, without such evi- 
dence as that offered and rejected, no other verdict than 
that returned could have been found. The case turns, there- 
fore, upon the propriety of repelling the proof offered 

We cannot agree with counsel for the plaintiff in error 
that this case is controlled by Code, §2211, which provides 
that, where the agency is known and the credit is not ex- 
pressly given to the agent, he is not personally responsible 
upon the contract, or that, on such a paper as this, the ques- 
tion, to whom the credit is given, is one of fact that must 
be decided by the jury. The plea does not allege that the 
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draft was directly indorsed by the payee to the plaintiff, 
nor does it show that he obtained title to it in any other 
way ; there is nothing to negative the presumption that he 
obtained it in the fair, usual course of trade, before it was 
presented and dishonored by the refusal of the drawees to 
pay it. Parol evidence is inadmissible to add to, vary or 
take from a written contract. This is on its face regular 
commercial paper, evidently intended to be negotiated, 
and so drawn as to be putin circulation by the indorse- 
ment of the payee; if such had not been the intention of 
the parties, no words of negotiability would have appeared 
on its face. To allow its whole character and its entire legal 
import to be changed by the evidence offered, would be 
effectually to contradict it and to discredit and prevent its 
circulation, contrary to the expressed intention of the 
drawer and payee; the precedent would be of most dan- 
gerous consequence to negotiable paper. The general rule 
is as we have stated it, and this case falls within none of 
the exceptions, so far as we are able to understand. There 
is no ambiguity in the instrament; it is not imperfect, 
but, so far as it appears, embodies the entire contract, and 
the fact that the indorsement of negotiable paper being in 
blank may always be explained as between the parties 
themselves, that is, as between indorser and indorsee or 
those taking with notice of dishonor or of the actual facts 
of such indorsement (Code, §§3800, 3801, 3803, 3808), do 
not seem to us to sustain the defence set up in this case, 
or to apply either positively or impliedly. An opposite 
conclusion would conflict directly with other provisions of 
the Code. 

When, as here, no time is specified for the payment of 
a bill, it is not due until presented and accepted (§2791). 
The holder of such paper is presumed to be such dona fide 
and for value; and while either fact may be negatived 
by proof and the maker may be thus let into his defences; 
yet it would seem that, in order to overcome this presump- 
tion, something like fraud in the procurement of the paper 


, 
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should be shown (§2787). The bona jfi7e holder of nego- 
tiable paper, who becomes such before it is due and with- 
out notice of any defect, is protected from all defences, 
except, Ist., a plea of non est factum; 2d, gambling, ille- 
gal or immoral consideration ; 3d, fraud in its procure- 
ment. Code, §2785, Faw vs. Meals, 65 Ga..711; Williams 
vs. Waters, 36 Ga., 454, and others cited upon the brief 
of counsei for defendant in error from our own reports, 
together with 8 Mees. & Wels., 834, sustain the action of 
the judge of the superior court. 

The case of Fleming vs. Hill, 62 Ga., 751, relied on by 
the opposite party,is not in point; it was an action on ac- 
count, and involves none of the material questions in the 
present case. 

Judgment affirmed. 


Coteman, sheriff, e¢ al. vs. SuaDE & ETHERIDGE. 


- When a case is tried on special issues of fact submitted by the 
court tothe jury, it is his duty to submit such issues as will enable 
him to make a judgment or decree in the case from the verdict and 
pleadings and the undisputed facts ; but he need not sift the jury or 
enter into particulars; nor need he submit issues requested by 
counsel, if he has already propounded questions which will draw 
the same substantial answers from the jury. 

. While there may be some conflicting evidence, yet there being suf- 
ficient evidence to sustain the finding of the jury, and the presid- 
ing judge having approved it, this court will not interfere. 

. That the decree does not follow the verdict, and has no evidence 
to support it, or is contrary to the weight of evidence, or is con- 
trary to law, is neither of them cause for a new trial before the 
jury. They all goto motions or exceptions concerning the decree ; 
none of them to error in the verdict or cause to set it aside. 

. Where there is a contest over money arising from a sheriff’s sale of 
land, and the plaintiffs in the fi. fa. under which the sale took place 
claim the fund, on the ground that they sold the land to the de- 
fendant, gave a bond for title, and upon recovering judgment for the 
purchase money, made, filed and recorded a deed and caused a levy 
thereon, under Code, §3654, these facts should be shown; but they 
may be shown aliunde, and it is not necessary that they should 
be set out on the face of the judgment, pleadings or note sued on, 
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or that a lien should be specified on the face of the declaration or 
judgment. 


.) This differs from cases of trusts and liens under other sections 


of the Code, in which it has been held that it was necessary to 
specify the lien, etc. 


. The third and fourth requests mixed law and facts so confusedly 


as to have misled the jury, and were properly refused. The fifth 
related to ordinary rules about the credit and force to be given to 
testimony, and those matters were sufficiently explained in the 
general charge. The other four did not apply to or elucidate the 
simple questions of fact to be settled by the jury, and there was 
no error in declining to grant the new trial because they were not 
given. 


. There was no error in the charge, “In the first place, were the 


executions of Slade & Etheridge for the purchase money of the 
property sold that brought this money intocourt?’’ and if so, other 
specifications of error in the same ground cannot be considered ; 
though, if considered at all, they would show only general com- 
plaint of the incompleteness of the charge, with a reiteration of the 
refusal of requests before complained of. 


. When a debtor sent cotton to his creditor, he could control its ap- 


8. 


9. 


plication by directing the debt he wished paid; but if he did not 
do so, then the creditor could apply it where he wished among the 
debts of the debtor to him. 

The cighteenth ground complains of the answer of the jury toa 
question submitted, and has been disposed of. 

The nineteenth ground goes to the decree and not the verdict, and 
is no reason for a new trial of facts by the jury. 


10. The twentieth and twenty-first grounds repeat the charge of error 


11. 


in the court in ruling that the judgments in favour of Slade & Eth- 
eridge against Tumlin are valid against contesting creditors, as 
also the executions issned thereon. The twentieth specifies no 
reason why they are not valid; and the twenty-first repeats the 
ground taken in the requests to charge about the specifications 
necessary in the declaration and judgment to secure the lien for 
purchase money, already considered and determined. The twenty- 
second refers to error in the decree, which is no reason for trying 
facts before the jury again. 

There was no error in the twenty-third and twenty-fourth grounds 
of the motion which object to the entries of the sheriff on the cx- 
ecutions, and the clerks’ entries on the deed, showing the record 
cf the deed, advertisement, etc., in accordance with and fulfil- 
ment of §3654 of the Code. 


12. There was no error in excluding testimony as to the value of the 


land from which the fund in court arose. The question was, 
whether the judgment claiming payment was for purchase money 


, 
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If so, the land must pay it, if it brings enough, whether the value 
be great or little. ° 

(a.) Grounds of a motion which complain that the court erred in ad- 
mitting evidence about liens, because irrelevant and secondary, 
but do not show what those liens were, what was their extent, or 
whether the testimony hurt or not, will not cause a new trial. 

13. Jurors cannot impeach their own verdict by depositions after their 
discharge, for the purpose of showing a misunderstanding of an 
answer to one of the questions submitte:| by the court. 

14. The notes involved in this case were unconditional contracts in 
writing, and no issuable plea having been filed, the verdict of a 
jury would have been a mere formality, and a judgment by the 
court was not invalid. 

15. Money rules, where creditors of a common debtor contest for their 
respective rights and priorities of lien, are in the nature of equita- 
ble proceedings, and should be determined accordingly ; and no 


oe) 
irregularities should defeat the real equities of the parties and jus- 
tice of the case. In this case equitable results have been reached 
by the verdict and decree. 


January 5, 1886 


Practice in Superior Court. Equity. Verdict. Decree. 
Purchase Money. Liens. Charge of Court. Debtor and 
Creditor. Executions. Evidence. Jury and Jurors. 
Promissory Notes. Judgments. Money Rule. Before 
Judge Wiis. Clay Superior Court. March Term, 1885. 


To the report contained in the decision, it is necessary 
to add only that the following were, in substance, the 
grounds of the motion for a new trial : 

(1), (2), (9), (10), (15). These grounds all rest on alle- 
gations that the issues submitted by the judge to the jury 
were vague, general and indefinite, were not properly 
framed, and tended to confuse and mislead the jury ; also 
that the court refused to submit certain issues of fact of- 
fered by counsel for the contesting creditors. The issues 
which were refused required the jury to go more into de- 
tails and particulars as to notes paid, payments made, etc., 
than the more comprehensive issues submitted by the 
judge. He refused them, on the ground that they were 
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substantially covered by the issues submitted, without go- 
ing into minor particulars. 

(3), (4). Because the verdict does not cover the mate- 
rial issues in the case, and is contrary to Jaw. 

(5), (6), (7). Because the decree does not follow the 
verdict, has no verdict to support it, and is contrary to law 
and evidence. 

(8.) This ground complains of a refusal to give each 
of nine requests in charge. The only legal principles in- 
volved in these requests which are considered in the de- 
cision are as follows: 

(a.) That where suit is brought on notes given for the 
purchase money of land, a special lien must be declared 
in the face of the declaration and judgment in order to 
file a deed and sell the land under §3654 of the Code, and 
to have a lien on the proceeds superior to other liens; and 
that, in default of this, the plaintiffs in #7. fa. would have 
only a general judgment against the defendant, and that 
parol testimony could not be introduced to show the na- 
ture of the claim, so as to fix a special lien on the fund 
as against contesting creditors. 

(b.) That a judgment for $2,697.03, principal, and 
$46.15, interest, and $250 attorneys’ fees, besides costs, 
rendered in favor of Slade & Etheridge, was void, because 
rendered by the court. [The note was for a named 
amount of principal, which was stated to be due for part 
of the purchase money of certain lots of land. It then 
provided that “if this note is not paid at maturity, I agree 
to pay all expenses of suit and lawyers’ fees incidental to 
its collection.” The declaration based on this note alleged 
that it was not paid at maturity, and that the plaintiff had 
incurred attorneys’ fees thereon of ten per cent on the 
amount of the debt. The court rendered judgment by 
default for the principal, interest,and attorneys’ fees. ] 

(c.) “That if the jury find as true that Atkins & Tum- 
lin paid, themselves or through others, to Pace the first 
three notes made to Pace, and agreed with Slade & Eth- 
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eridge and Pace, on or about December 15th, 1880, that 
Pace should make title to Slade & Etheridge of the lands 
in question, originally mentioned in Pace’s agreement to 
convey (or bond for titles), and that Slade & Etheridge 
should include debts of Atkins & Tumlin along with the 
amount then due Pace, $2,743.75, besides interest, and 
dividing the said total sum between Atkins & Tumlin, and 
adding to said one-half Tumlin’s individual debt to Slade 
& Etheridge, that Slale & Etheridge should make bond 
for titles to Tumlin afor&aid, and did make said bond in 
pursuance of said agreement (which bond is in evidence), 
then the one-half of said $2,743.75, besides interest, which 
Tumlin agreed to pay Slade & Etheridge, which they had 
to pay to Pace, was all that Tumlin was obligated for, as 
for purchase money of the land sold, and all of the other 
money added in the notes Tumlin gave to Slade and Eth- 
eridge in January, 1881, was money loaned by Slade & 
Etheridge to Tumlin and secured by said title to land ; but 
in this contest for money, if said judgments of Slade & 
Etheridge are good as special judgments, they can only 
prevail as against judgments against Tumlin, dated prior 
to December 15th, 1880, in force, to the extent of $1,371.87 
and interest; that is to say, that said sum of $1,871.87, 
besides interest, would be all that could be claimed by 
Slade & Etherdige, as superior to judgments aforesaid, at 
most; and if further reduced by a payment of $500, then 
said $500 deducted would diminish the amount so much.” 

(d.) [This request appears in the record so confusedly 
as to be almost unintelligible, but appears to be a repeti- 
tion of the principles in (a) above. | 

(e.) That the jury must weigh the evidence and be gov- 
erned by the preponderance of it on all the issues before 
them, and can give to the testimony of each witness such 
credit as they may think he is fairly entitled to, and can 
take into consideration the bias and interest of each wit- 
ness, if any can be discovered, and must find their verdict 
upon the testimony taken as a whole. 

v 75-5 
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(16.) Because the court charged as follows: “In the 
first place, were the executions of Slade & Etheridge for 
the purchase money of the property sold that brought this 
money into court ?”—The objection was that this was all 
there is, in substance, in the charge on this matter, and 
that this was a vague and uncertain presentation of this 
branch of the case and did not present to the jury all the 
law applicable toit. . 

(17.) Because the court charged as follows: “Ifa party 
owes two debts to one man andsends him money or prop- 
erty, he has the right to direct to which one of them the 
debt shall be appropriated,” etec—The objection was that 
this misled the jury. 

(18.) Because the verdict did not find. any amount of 
money from the fund in dispute as due to Slade & Ether- 
idge on their execution. [An agreement of counsel ap- 
pears in the record that the jury need not find any amounts 
of judgments, ete., but the court might calculate them.] 

(19), (22). Because the decree was wrong in the amount 
it found in favor of Slade & Etheridge. 

(20), (21). [These grounds complain that the court ruled 
substantially as set out in subdivision (a) under the eighth 
ground. | 

(23.) Because the court admitted in evidence the en- 
tries of the sheriff on the Slade & Etheridge jf. fas. and 
the sheriff’s advertisement.—The objection was that these 
were irrelevant. [The entries and advertisement were in 
the usual form, except that at the close of the description 
of the property to be sold, the latter contained this clause: 


‘* Levied on as the property of the defendant, William M. Tumlin, 
the amount of his interest therein being the fee simple title thereto 
conveyed by a deed made to him by the plaintiffs in this fi. fa., and 
filed and recorded in the clerk’s office of the superior court of Early 
and Clay counties to enforce the collection of purchase money for 
the land herein described.’’] 

(24.) Because the court admitted the clerk’s entry on 


the deed of Slade & Etheridge to Wm. M. Tumlin. [This 
entry was as follows: 
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“State of Georgia, Early county. Filed in office, and recorded in 
deed book O, folio 170 and 171, this 28th day of November, 1883, at 
the instance of Slade & Etheridge, to enforce collection of purchase 
money under section 3654 of the Code of 1882. Judgment obtained 
in Randolph superior court.”’ 

The deed was filed and recorded in Clay county also, 
and a similar entry made by the clerk there. ] 

(25), (28), (29). These all turn on the rejection of testi- 
mony to show the value of the property out of which the 
fund in court arose, and what one of its owners would have 
taken for it. 

(26), (27). Because the court permitted witnesses, Tum- 
lin and Slade, to be asked as to liens on crops given by 
Atkins & Tumlim to Slade & Etheridge, and their char- 
acter,—the objection being that this was secondary, irrele- 
vant and tending to confuse the jury. 

(39.) Because when the verdict was returned, the find- 
ing was that the exceptions of Slade & Etheridge were for 
the purchase money for the land from which the fund in 
court arose. Immediately afterwards, some of the jury 
informed counsel for contesting creditors that it was not 
so agreed upon,—that the finding should be that the execu- 
tions were for part of the purchase money, and that they 
would have called attention to it when it was read, but 
that counsel who received it had his back to them and read 
it in a low tone, and they did not hear it distinctly. Coun- 
sel for the contesting creditors arose and called the atten- 
tion of the court to this statement, but it appeared that the 
jury had dispersed and some of them had left the court- 


room. 
The motion was overruled, and the movants excepted. 


A. Hoop & Son; W. C. Worritt; Wetis.& Lark; 
Henry McAupin; GarrarD & ME prim, for plaintiffs in 
error. 


Gortcuius & CuaprpeLtL; W. D. Kinpoo, for defndants. 
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Jackson, Chief Justice. 


Slade & Etheridge ruled the sheriff for money in his 
hands arising from the sale of Tumlin’s-land, which they 
had conveyed to him under the statute of this state and de- 
posited a deed in the clerk’s office, in order to recover the 
purchase money due them, he only having a bond for titles 
from them. Other judgment creditors were made parties 
to this rule, and they made the issue that the judgment of 
Slade & Etheridge was not for purchase money, and theirs 
being older, had the priority of claim upon the fund. These 
lands which raised this fund were a moiety of a large tract 
which had belonged to Atkins & Tumlin, who owed one 
Pace for the purchase money of the same, and the main 
question of fact was whether Slade & Etheridge had paid 
their debt to Pace, and thereby relieved them, and by con- 
tract with them had held the title to the lands until they 
were paid back what they had paid Pace. By their con- 
tract. the large tract having been divided between Atkins 
& Tumlin, Slade & Etheridge had given a bond for titles to 
each for his respective half, and it is Tumlin’s half which 
was sold and brought in this fund for distribution. 

The cause was tried on certain issues put by the court 
to the jury ; their answers were favorable to Slade & Eth- 
eridge, and judgment was rendered accordingly. A motion 
for a new trial on numerous grounds was denied to the 
contesting creditors, and they bring the case, with a very 
voluminous record, for review by this court. 

1. When a case is tried on issues of this sort, submitted 
by the presiding judge, it is for him to submit such issues 
of fact as will enable him to make a judgment or de- 
cree from the verdict and the pleadings and the undis- 
puted facts in the case. It is his duty to elicit from 
the answers of the jury all the facts necessary to this end. 
Ile need not sift the jury or enter intu particulars; nor 
need he submit issues requested by counsel, if he has 
already propounded questions which will draw the same 
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substantial answers from the jury. Any other rule would 
lead to a useless multiplicity of points for the jury, to the 
distraction of their minds from the broad issues to number- 
less narrow and really unimportant questions, and make 
the verdict rather an uncertain result than a plain state- 
ment of the truth,and only that truth necessary to eluci- 
date the pending case and fix the application of law to the 
facts, and thus to ascertain the legal rights of the liti- 
gants. 

Guided by this very obvious rule of practice, we are 
unable to discover, on a close examination of the questions 
propounded, of the answers thereto, and of the additional 
questions which the able counsel for the plaintiffs in error 
desired that the court should put to the jury, any error in 
the choice of issues submitted, in the denial of those asked 
for, or in the criticisms upon the obscurity or insufficiency 
of the answers. 

The questions elicited and the answers made a case 
which, under the pleadings, enabled the court to render 
judgment upon the case made by law and facts. They were 
not so framed as to lead the jury tu answer for one side or 
the other, or to show the slightest partiality. 

In substance, the jury say that Atkins & Tumlin made 
a contract with Pace for the land at a certain price; 
that they paid but a small fraction of it; that Slade & 
Etheridge paid the balance, amounting to $4,536 8, ; that 
a contract was made that Atkins & Tumlin allow Pace to 
make titles to Slade & Etheridge, with the understanding 
that Slade & Etheridge hold the titles as security for their 
debt and give Atkins & Tumlin bond for titles on pay- 
ment of it; that Slade & Etheridge sold the land which 
brought the money into court to Tumlin, and Tumlin paid 
nothing on it; that the executions which sold the land 
were for this purchase money; that the sale was by bond 
for titles; that the deed to Tumlin was filed in the clerk’s 
office before levy; that Atkins & Tumlin bought as part- 
ners from Pace, and nothing on these executions has been 
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paid. The additional fact that the land had been divided 
by themselves between Atkins and Tumlin was not a con. 
tested or disputed matter. 

These facts, found by the jury, make a very clear and 
unambiguous recital of all that transpired necessary to 
show that these executions were for purchase money, and 
that Slade & Etheridge were entitled to the fund raised by 
the sale of the land. 

2. Counsel for plaintiff in error, however, say that many 
of these answers are not supported by the evidence. There 
may be some conflict in respect to the payment of all 
which the jury found Slade & Etheridge paid, in the mat- 
ter of applying cotton furnished by Atkins and Tumlin, 
but we think that the weight of evidence sustains the find- 
ing. If it does not preponderate for the verdict, but there 
is enough to support it, with the weight of the judge’s ap- 
proval of it, we cannot legally overturn it. Really it be- 
comes burdensome to reiterate a ruling so well settled by 
this court. 

3. That the decree does not follow the verdict and has 
no evidence to support it, or is contrary to the weight of 
evidence, or is contrary to law, is neither of them cause 
for a new trial before the jury. They all go to motions 
or exceptions concerning the decree ; none of them toerror 
in the verdict or cause to set it aside. 

4. The requests to charge the jury were properly re- 
fused. In so far as they lay down the principle that it is 
necessary in suits upon notes given for land and judg- 
ments thereon, to specify or declare a lien thereon on the 
face of the declaration and judgment, in order to sell the 
same under execution by filing a deed for the land with 
the clerk under section 3654 of the Code, otherwise there 
is no superior lien for purchase money, they do not em- 
body the correct law, or the practice thereunder, within 
our knowledge. If there bea contest for the money raised 
by the sale, then it must be shown that the judgment is 
for the purchase money, and that the deed was made, filed 














OCTOBER TERM, 1885. 71 


Coleman, sheriff, et al. vs. Slade & Etheridge. 





and recorded, and there had been a bond for titles, but the 
proof thereof may be made aliunde the face of the judg- 
ment or the pleadings on the note sued. Cases where this 
court has required the specification of the lien, etc., are 
cases of trusts or other liens under other sections of the 
Code, and not under section 3654 for purchase money in 
cases of bonds for title. 59 Ga., 104; 62 Jd., 183: 65 
Id., 417; 56 Jd., 138; 68 Jd., 269; 63 Id., 477. 

5. The third and fourth requests, it strikes us, mixed 
law and facts so confusedly as to have misled the jury, 
and were properly refused. The fifth related to ordinary 
rules about the credit and force to be given to testimony, 
and those matters were sufficiently explained in the gen- 
eral charge. The other four did not apply to or elucidate 
the simple questions of fact to be settled by the jury, and 
there was no error in declining to grant the new trial be- 
cause they were not given. 

6. There certainly is no error in the charge that, ‘‘ In the 
first place, were the executions of Slade & Etheridge for the 
purchase money of the property sold that brought this 
money into court?” And if so, other specifications of error 
in the same ground cannot be considered; though if con- 
sidered at all, they would show only general complaint of 
the incompleteness of the charge, with a reiteration of the 
refusal of requests before complained of ; and this disposes 
of the sixteenth ground of this motion. 

7. The instruction a debtor, when he sent money or 
cotton to the creditor, could control its application by di- 
recting the debt he wished paid, but if he did not, then the 
creditor could apply it where he wished among the debts 
of the debtor to him, is familiar law, and we do not see 
how it did or could mislead the jury, which disposes of 
the seventeenth ground. 

8. The eighteenth complains the answer of the jury, and 
has been disposed of. 

9. The nineteenth goes to the decree, and not the ver- 
dict, and is no reason for a new trial of facts by the jury, 
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10. The 20th and 21st grounds repeat the charge of error 
in the court in ruling that the judgments in favor of Slade 
& Etheridge against Tumlin are valid against contesting 
creditors, as also the executions issued thereon. The 20th 
specifies no reason why they are not valid, and the 21st 
repeats the ground taken in the requests to charge about 
the specifications necessary in the declaration and judg- 
ment to secure the lien for purchase money already con- 
sidered and determined. The 22d refers to error in the 
decree, which, we repeat, is no reason for trying facts be- 
fore the jury again. 

11. The 23d and 24th grounds object to the entries of 
the sheriff and clerk upon the executions, showing the re- 
cord of the deeds, advertisement, etc., in accordance with 
and fulfillment of section 3654 of the Code. We can see 


no error therein. 
12. The value of the lands was not pertinent. The 
question was, is the judgment for purchase money? If 


so, the land must pay it,if it brings the money to do it, 
whether the value be great or little. So there is nothing 
in the 25th ground which complains of the exclusion of 
testimony as to its value. The 26th and 27th grounds 
complain that the court erred in admitting evidence about 
liens because irrelevant and secondary, but what those 
liens were, to what extent, and whether the testimony 
complained of hurt or not, nowhere appears in the ground, 
Surely no new trial ought to be granted on a ground which 
does not show hurt to the plaintiff in error, to some extent 
at least. The 28th ground is based upon the exclusion of 
evidence of value, or what Atkins would have sold the 
lands for under any circumstances, which has already been 
virtually decided, in a former part of this opinion, not to 
be relevant to the issues, The 29th ground is upon the 
same point, varied a little in the question put. 

13. The 30th and last ground of the motion is in respect 
to a misunderstanding of two jurors touching the answer to 
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one question, founded on depositions after their discharge, 
Jurors cannot impeach their own verdict. 


14. Another point was perhaps made, at least it was 
argued before us by both sides, and therefore we consider 
it. It is that one of these judgments was invalid, because 
rendered by the court without a jury, not on an uncondi- 
tional, but a conditiona', contract. We think these notes 
are uncondittonal contracts in writing. Code, §5145. No 
issuable plea was filed, and the jury’s verdict would have 
been a mere formality. 


15. In considering the whole case, we cannot conclude 
otherwise than that the judgment upholding the verdict is 
right. The facts found are supported by evidence. If so, 
Slade & Etheridge are entitled to the fund, and the judg- 
ment or decree awarding the money to them is right. It 
must be borne in mind that these issues on money rules 
against the sheriff, when creditors contest for their respect- 
ive rights and priorities of lien. are in the nature of equi- 
table proceedings, and should be determined accordingly ; 
and no irregularities should defeat the real equities of the 
parties and justice of the case. So looking at this case, as 
developed by all the facts, it seems clear to us that equita- 
ble results are reached by the verdict and decree, and that 
they should stand. 

Judgment affirmed. 


Witcox vs. McKenzie. 


An action to recover damages for suing out and levying an attachment, 
and for instituting proceedings to obtain, and serving summons 
of garnishment, cannot be maintained without proof of malice and 
want of probable cause, and in the absence of any such proof. a 
non-suit was properly awarded. Actions for criminal prosecution 
and civil suits require substantially the same essentials. 

(a.) This does not conflict with the case of Juchter vs. Boehm, Bend- 
heim & Company, 67 Ga., 534. 

January 12, 1886 
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Actions. Damages. Torts. Malice. Before Judge 
Simmons. Richmond Superior Court. October Adjourned 
Term, 1884. 


Sarah J. Wilcox brought an action for damages against 
Annie V. McKenzie, alleging, in brief, as follows: The 
defendant in this suit had filed a bill against certain ad- 
ministrators and the sureties on their bond, the plaintiff 
being one of them, alleging fraud, negligence and failure 
to account for moneys received by said administrators, 
which constituted a breach of the bond. In aid of this 
bill, the complainant therein sued o ut process of garnish- 
ment, and certain persons indebted to the plaintiff were 
served. The complainant also sued out an attachment, 
which was levied. On demurrer, the bill was dismissed, 
and thereupon the complainant dismissed the garnishment 
and attachment. By reason of the service of the sum- 
monses of garnishment and the levy of the attachment, 


the plaintiff in this case lost certain rents, her credit was 
impaired, and she was embarrassed and mortified and in- 
curred serious loss. 

On the trial, at the close of the plaintiff's evidence in 
support of the allegations of her declaration, the defend- 
ant moved for a non-suit, which was granted, the court 
passing the following order: 


‘* Upon the introduction of the evidence offered by plaintiff in the 
above case, defendant’s counsel having moved for a non-suit in said 
case, and it being admitted by plaintiff’s counsel that the motion 
should be granted, if the court should hold that plaintiff was not en- 
titled to recover without showing malice and want of probable cause, 
the court s> holding, it is ordered that said motion be sustained and 
@ non-suit granted.’’ 


The plaintiff excepted. 
Twiaas & Verpery, for plaintiff in error. 
Foster & Lamar; M. P. Foster, for defendant. 


HALL, Justice. 
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The question is, whether an action to recover damages 
for suing out and levying an attachment, and for insti- 
tuting proceedings to obtain, and serving summons of 
garnishment, can be maintained without. proof of malice 
and want of probable cause? If it can, then there was 
error in the decision rendered in this case, but if not, it is 
conceded that the judgment of non-suit was properly 
awarded. If the view insisted on by the plaintiff be cor- 
rect, as was said by the Supreme Court of the United States 
in Stewart vs. Sonneborn, 98 U.S., 192, “ then every man 
who brings a suit against another, with the most firm and 
reasonable belief that he has a just claim and a lawful 
right to resort to the courts, is responsible in damages for 
the consequences of his action, if he happens to fail in his 
suit. His intentions may have been most honest, his pur- 
pose only to secure his own, in the only way in which the 
law permits it to be secured; he may have had no ill-feeling 
against his supposed debtor, and may have done nothing 
which the law forbids. Such is not the law. It is abun- 
dantly settled that no suit can be maintained against an 
unsuccessful plaintiff or prosecutor, unless it be shown 
affirmatively that he was actuated in his conduct by malice 
or some improper or sinister motive. Malice is essential 
to the maintenance of every such action, and not merely (as 
the circuit court supposed) to the recovery of exemplary 
damages. Notwithstanding what has been said in some 
decisions of a distinction between actions for criminal pros- 
ecutions and civil suits, both classes at the present day 
require substantially the same essentials. Certainly an 
action for instituting a civil suit requires not less for its 
maintenance than an action for a malicious prosecution of 
a criminal proceeding. Nicholson vs. Coghill, 4 Barn & 
Cress, 21; Webb vs. Hill, 3 Carr. & P.,485; Burhans vs. 
Sanford & Brown, 19 Wend. (N. Y.), 417. 

“In Farmer vs. Darling (4 Burr, 1971), one of the earliest 
reported cases, if not the earliest, Lord Mansfield instructed 
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the jury that “the foundation of the action was malice,” 
and all the judges concurred that “ malice, either express 
or implied, and want of probable cause, must both concur.” 
From1766 to the present day, such has constantly been 
held to be the law, both in England and this country. See 
a multitude of cases collected in vol. 8, U.S. Dig., first 
series, 942, pt. 95. 

In a case founded on the suing out of an attachment 
wrongfully, our court held that the defendant in such 
a proceeding had no right of action against the plaintiffs 
therein unless it was done with malice and without proba- 
ble cause. Sledge vs. McLaren, 29 Ga., 64; Cook vs. Wal- 
ker, 30 Id., 519; Melson vs. Dickson, 63 Id., 683; Stur- 
gis & Berry et al. vs. Frost, 56 Id.,188; Riley vs. John- 
ston, 13 Id., 260, 262; Reid vs. McLendon, 44 Id., 160, 
161; Mitchell vs. S. W. Railroad Co., this term. 

By express provisions of our Code, a criminal prosecu- 
tion must be maliciously carried on, and without probable 
cause, to entitle the party prosecuted to maintain this ac- 
tion; the want of probabie cause shall exist only when 
the circumstances are such as to satisfy a reasonable man 
that the accuser had no ground for proceeding but his de- 
sire to injure the accused ; malice may be inferred from a 
total want of probable cause, but such inference may be 
rebutted by proof. §§2982, 2983, 2987. 

The restrictions under which such actions are placed, and 
the guarded conditions authorizing them, clearly show that 
they are not highly favored or much encouraged, and this 
is because of their tendency to promote litigation and en- 
gender strife, as well as to deter persons from coming for- 
ward to vindicate the public justice ana to insist upon 
their private rights in the only way that the law allows. 
If an action would lie under less carefully guarded circum- 
stances, then every suitor, who might happen to be cast in 
his suit, would be liable to an action for every process 
issuing at his instance during the progress of the cause 
instituted for the protection of his interests, whether it was 
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authorized by the law or advised by counsel, or sanctioned 
by the court, no matter with what good faith and honest 
conviction it was prosecuted, ‘Such a ruling would be 
unsanctioned by and against all precedent and every prin- 
ciple of justice.” So said this court in Cook vs. Walker, 
ut sup. 

There is nothing in Juchter vs. Boehm, Bendheim & 
Co., 67 Ga., 534, as was insisted by counsel for plaintiff 
in error, at all inconsistent with the principle here an- 
nounced; so far from it, the second head-note of that case 
expressly affirms it. That damage flowing from the viola- 
tion of an agreement gives a right of action to the party 
injured in consequence thereof, without an allegation and 
proof of malice or want cf probable cause, is unquestioned 
law, and that where such a breach of duty, resulting in 
damage, is done maliciously and without any probable 
cause, this may be added to the wrong to enhance a re- 
covery by exemplary damages, as well as those actually 


sustained, is equally manifest, as was demonstrated by that 
case. We think the propriety of the decision of the judge 
of the superior court upon the question referred for adju- 
dication is most manifest. 

Judgment affirmed. 


Tut East TENNESSEE, VIRGINIA AND GEORGIA RAILROAD 
vs. WilITLocK, and wice versa; McCuLtouan vs. Nor- 
RIE & JOHNSON, and vice versa 


[Jackson, C. J., not presiding, because of indisposition.] 


A motion for new trial in extraordinary cases, as provided in §§3719, 
3721 of the Code, was intended, in a great degree, to take the place 
of a bill in equity for new trial. The parties are allowed, by this 
motion, to doat law what could have been done only in equity be- 
fore that time; and hence it must follow that such a motion must 
contain clearly and specifically all the grounds necessary to have 
been averred in a bi!l for new trial. 

(a.) Pending the term of court at which a trial took place, a motion 
for a new trial was prepared and presented to the judge, but op- 
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the judge was absent in Savannah. The clerk adjourned 
court to Monday, July 28, and then to Tuesday, when the 
judge appeared and opened court. Counsel for the movants 
procured the motions for new trial and briefs of evidence 
from opposing counsel and presented them to the judge 
for approval. Counsel for the respondents objected, on 
the ground that the court was not in session unless the ab- 
sence of the judge on the 26th and 28th days of July was 
from providential or other unavoidable cause, which the 
judge stated was not the case. The judge overruled the 
objection and ruled that the court was legally in session, 
Another adjournment followed, which is immaterial to be 
set out. The briefs and motions were approved and filed. 
On the hearing, the judge overruled the motions, and the 
movants excepted. The respondents also filed cross-bills 
of exceptions. On these latter, the Supreme Court ruled 
that the term of the superior court had come to an end by 
operation of law, by reason of the absence of the judge. 
(See 74 Ga., 602). Thereupon counsel for the movants 
were permitted by the Supreme Court to withdraw the 
main bills of exceptions “ without prejudice.” Having 
been unable, for these reasons, to have the rulings made 
on the trial reviewed, which they could not do even with 
the utmost diligence, they therefore make this extraordi- 
nary motion. 

Counsel for the respondents moved to dismiss the ex- 
traordinary motions for new trials, because the grounds of 
error were the same as those contained in the former mo- 
tions, which had been carried to the Supreme Court and 
the decision affirmed by withdrawal of the bills of excep- 
tions; because the motions should have been made at the 
December term, 1884; because the original motions coald 
have been made and filed during the term of the trial; 
because the extraordinary motions for new trials were not 
properly presented ; and because the matters set up were 
res adjudicata. 

The motion to dismiss was denied, and the respondents 
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excepted. On the hearing, the judge overruled the mo- 
tions, and the movants excepted. 


Goopyear & Kay, for plaintiffs in error. 


Frank H. Harris; Hi & Harris; Ira E. Surru; G. 
B. Masry, contra. 


BLANDFOKD. Justice. 


The first case was tried at the May term, 1884, of Glynn 
superior court, and a verdict and judgment rendered for. 
defendant in error. The plaintiffs in error prepared the 
papers during the term for a motion for new trial. The 
term of the court having terminated unexpectedly by rea- 
son of the presiding judge having absented himself from 
his court, the motion for new trial and brief of evidence 
was, after the expiration of the term, filed in office and 
presented to the judge of the court to be heard. The 
defendant in error objected to the hearing in vaca- 
tion. The court overruled this objection, and defendant 
_in error excepted. The court heard the motion and re- 
fused the same, and plaintiff in error excepted. 

The case was brought to this court by both parties, at 
the February term, 1885, when this court, having intimated 
that, as the term of the court had expired, a motion for new 
trial could not thereafter be made, the counsel for plain- 
tiff in error was allowed to withdraw the case without 
prejudice, and the judgment of the court below was there- 
by affirmed. The plaintiffs in error, at the first term of 
the court after the rendition of the judgment of this court, 
moved for a new trial as in extraordinary cases, but the 
motion is similar, embracing the same grounds, as the mo- 
tion which had been made and disposed of by this court. 

The defendant in error, Whitlock, moved to dismiss said 
motion, and objected to the hearing of the same. The 
court overruled the motion and the objection, and heard the 

v 75-6 
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same; to this Whitlock excepted, and upon the hearing, 
the court refused the new trial, and the railroad excepted, 
and the case is brought here by both parties. 

The motion for new trial in extraordinary cases, as pro- 
vided for in sections 3719 and 3721 of the Code, was in- 
tended in a great degree to take the place of a bill in equity 
for new trial. The parties are allowed by this motion to 
do at law what could only have been done in equity be- 
fore that time, and hence it must follow that such a motion 
must contain clearly and specifically all the grounds nec. 
essary to have been averred in a bill for new trial. 3 
Graham & Waterman on New Trials, §1454 et seg. 

The only averment which takes this motion out of the 
ordinary motion for new trial is, that the presiding judge 
absented himself from his court, whereby the term of the 
court was terminated, so that the ordinary motion for 
new trial could not be heard during that term. There 
is no allegation of fraud or surprise or providential cause 
orinterference. It is true that the counsel for plaintiff in 
error was active and vigilant, and it was no neglect or 
fault of theirs that the term of the court was lost. The 
only thing which they might have done which was not . 
done, was to have had the motion filed in court so that 
the same could have been pending and gone over to the 
next term. Smith vs. Lowry.1 Johns. Ch. R.,320; 9 Wall., 
805; 42 Ga. 41; 57 //., 285; 71 J/d., 654; Code, §372; 
72 Ga., 204; 65 Id., 57; 62 Iowa, 212. 

What we have said applies equally to the case of 
McCullough vs. Norr:e & Johnson. 

The court erred in refusing to dismiss the motion for 
new trial, and as he refused the new trial in both cases, it 
follows that the judgment of the court below must be 
affirmed. 

Judgment affirmed. 
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Orton et al. vs. MADDEN eft al. 


1. Equity has jurisdiction concurrently with law in all cases of fraud ; 
and courts of equity more readily raise and act upona presumption 
of fraud than courts of law, from facts pointing thereto. In this 
case, rank fraud is admitted by the demurrer, covered up by three 
or four different claimants to the property, and it is quite difficult 
to determine against whom to proceed as the real owner. 


. In case of circuity of action and multiplicity of suits, where there 
are assets to be administered and disposed of among creditors, 
equity has jurisdiction ; and it will entertain a bill to avoid a multi- 
tude of suits by establishing a right in favor of or against several 
persons which is likely to be the subject of legal controversy, or in 
similar cases. Although such a bill generally is filed to establish 
a right to property for which continuous suits are brought or threat- 
ened, yet it is applicable to such a contention over the only fund 
available. 

. A court of equity may appoint a receiver to take possession of and 
hold, subject to the direction of the court, any assets charged with 
the payment of debts, where there is manifest danger of loss or 
destruction, or material injury to those interested, or where any 
fund or property may be in litigation and the rights of either or 
both parties cannot otherwise be fully protected. 

. A bill alleged as follows: Complainants are laborers, and have 
claims fer various sums due them for labor connected with ashow. 
Defendants conspired together to cheat them out of their wages, 
and, with that view, carried the property to the Georgia line, 
and discharged complainants without money. Defendants are 
non-residents and insolvent. They include the head of the show, 
his wife and others who claim an interest in or ownership of 
the property. Complainants have attached it at law, some ina 
justice’s and some in the superior court, but were compelled to go 
security for each othe, and the bonds may be held insufficient and 
the attachments dismissed. Some of them have foreclosed la- 
borers’ liens, and have had them levied. These creditors num- 
ber all together about thirty-six. They fear that the property may 
be carried beyond the state and lost to them. Claims to a portion 
of the property attached have been put in by the wife of the leading 
defendant, and thus there are numerous attachments, levies and 
claims: ‘ 
Held, that the complainants have no complete remedy at law, and 
equity will grant them relief. 

5. This case does not fall within the ruling in Cubbedge & Hazelhurst 
vs. Adams, 42 Ga., 124, on the ground that complainants are not 
judgment creditors and cannot invoke injunction and the appoint- 
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ment of a receiver. They have general laborers’ liens on all the 
property, and some of them have levied. 

(a.) Creditors’ bills may be filed at the instance of any creditor, the 
privilege being extended to all to appear and become parties in a 
reasonable time; and the rights of creditors are to be favored by 
the courts and every remedy and facility afforded them to detect, 
defeat and annul any effort to defraud them of their just rights. 


January 5, 1886. 


Equity. Debtor and Creditor. Liens. Before Judge 
Farn. Whitfield County. At Chambers. December 9, 
1885. 


Reported in the decision. 


McCutcuen & SaumatTE; S. P. Mappox: McCamy & 
Wa ker, for plaintiff in error 


W. K. Moore; T. R. Jones; W. C. Gienn; B. Z. Hern- 
‘pon, for defendants. 


Jackson, Chief Justice. 


This is the grant of an injunction and appointment of a 
receiver on a bill with amendments, which alone was be- 
fore the chancellor, all its allegations being admitted as 
true, and no answer or other deposition being before the 
chancellor on the hearing. The bill was brought by labor- 
ers for weekly and monthly wages connected with the 
show against Orton, his wife and various other defendants 
who claim interest in or ownership of the property belong- 
ing to the show. The complainants allege that the de- 
fendants are about to move all their property, consisting 
of horses, etc., beyond the limits of Georgia, with a view 
to defeat the payment of debts owing to them for labor in 
various sums from some two hundred dollars down; that 
they brought their material to the verge of the Georgia 
line with that view; that they have fraudulently conspired 
and confederated, on their getting the property beyond 
the state, to divide the proceeds among themselves and 
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never pay complainants, but cheat them out of their labor; 
that defendants are insolvent and non-residents of this 
state; that to preserve this property is the only way by 
which their debts can be secured; that they have attached 
it at law, some in the justices’ and some in the superior 
courts; that they have been discharged at Dalton without 
a dime, and are penniless and cannot follow defendants; 
that they fear the property may be lost to them, because 
they had to go each other’s security, and the bonds may 
be held insufficient, and the attachments be dismissed for 
want of good security; that some of them have laborers’ 
liens foreclosed and have levied them. The bill shows 
that they number some thirty persons as complainants, and 
some half dozen others, citizens of this state and not trav 
elers with the show. It also alleges that claims to the prop- 
erty attached are put in by Mrs. Orton to portions of the 
property, and thus there are numerous attachments, levies 
and claims, making a multitude of suits in different courts, 
trying cases at different times, and producing a multitude 
of confusion and perplexity, and an immense increase of 
costs to swallow up the only assets out of which they can 
recover their debts and on which they have laborers’ liens, 

The chancellor granted the injunction and appointed the 
sheriff, who had in hand much of the property attached, 
receiver, and these are the errors complained of and as- 
signed. 

1. Equity has jurisdiction concurrently with law in all 
cases of fraud. Code, §3172; 2 Ga., 304. The courts of 
equity more readily raise and act upon a presumption of 
fraud than courts of law, from facts pointing thereto. 31 
Ga., 150. The rankest sort of fraud is admitted by the 
demurrer in this case, covered up by different claimants 
to the property in the show, there being three or four claim- 
ing proprietorship of the concern, and it being quite diffi- 
cult to determine against whom to proceed as the real 
owner. : 

2. In case of vircuity of actions and multiplicity of suits, 
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where there are assets to be sdedataiunl wan disposed of 
among creditors, equity has jurisdiction. Code, §3233, sub- 
sec. 2. The section reads as follows: “ It being the interest 
of this state that there should be an end of litigation, equity 
will entertain a bill of peace . . . to avoid a multi- 
plicity of suits by establishing a right in favor of or against 
several persons which is likely to be the subject of legal 
controversy, or in similar cases.” Although such a bill is 
generally brought to establish a right to property for which 
continuous suits are brought or threatened, yet it is held 
applicable to such a contention over a fund, and the only 
fund available, as is the case here. The remedy by cred- 
itors’ bill in such a case is recognized in Ballen & Uo. vs. 
Ferst & Co. et al., 55 Ga., 546. 

3. “ A court of equity may appoint a receiver to tale 
possession of and hold subject to the direction of the court 
any assets charged with the payment of debts, where there 
is manifest danger of loss, or destruction, or material injurv 
to those interested.” Code, §3149. In the case at bar, 
there are assets on which these laborers have a lien, and 
the only chance to get their debts paid is these assets; 
they are in danger of absolute loss by being removed out 
of the state by insolvent debtors. There is “ manifest 
danger of loss” and “of material injury” to complain- 
ants. Equity should lay its hand upon them and save 
these creditors. So, too, “ when any fund or property may 
be in litigation, and the rights of either or both parties 
cannot otherwise be fully protected, . . . a receiver of 
the same may be appointed by the judge of the superior 
court having jurisdiction thereof, on a proper case made.” 
Code, §274. These people cannot be fully protected other- 
wise, and the judge of the superior court having jurisdic- 
tion, that is, sitting as chancellor on a proper case made, 
should intervene and lay hands on the fund by his receiver 
for preservation and distribution among creditors. 

4. These complainants have no complete remedy at law. 
They do not know which one of these fraudulent conspira- 
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tors to sue by attachment. If they had invoked the aid 
of discovery, it is clear that they had the equitable remedy. 
Shall they lose their equities because they would not give 
the sworn answer equal to two witnesses to respondents, 
who admit by demurrer that they are cheats and swindlers, 
and conspirators to defraud these complainants? We 
think not. If they sued at law by attachment or other- 
wise, they could not well join all of them together as 
owners, but in equity they can charge the truth, as they 
believe it to be, and prove it as best they may. Claims 
are interposed to the property attached, and the claims 
are made by those who are part and parcel of the apparent 
proprietors of the show, responsible, too, for these debts. 
If tried at law, the claimant, not being sued, should he 
win in the claim case, escapes with the fund, and the 
remedy of complainants is gone; if in equity, all will be 
held bound for the debt, and no matter whose property of 
the fraudulent conspirators the items may turn out to be, 
the fund will be at hand and liable for the debt. More- 
over, these attachments may be dismissed because of ir- 
regularity or insufficiency of bond, or because the property 
was seized as that of the wrong man, and away it goes be- 
yond the jurisdiction into Tennessee. Again, some attach- 
ments are returnable to the superior, and others to the 
justices’ courts; some over and others under $100.00. How 
can all the claimants of the fund be paid out of it? If 
not enough for all, how, where, in what court but a court 
of equity, can the rights of each and all be preserved and 
prorated? Again, thirty-six cases, thirty-six claims, thirty- 
six separate trials, what multiplicity is this, what an im- 
mensity of costs! Instead of preserving the fund, it will be 
absorbed by costs. One suit, one trial in a court of equity, 
is much the better, the more adequate, the more complete 
remedy for all. At all events, the chancellor did not 
abuse his discretion in putting all the fund in the sheriff's 
hands as receiver, instead of sheriff by name—in the hands 
of the officer of court still. It can harm nobody; it seems 
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necessary to give complainants a complete remedy. to ap- 
point a receiver and enjoin the defendants. 

5. Noris the case subject to the objection that com- 
plainants are not judgment creditors, and cannot invoke 
injunction and the appointment of a receiver in such a 
case, as held in Cubbedge & Hazelhurst vs. Adams* and 
following cases. They have liens on the property—gen- 
eral laborers’ liens on it all, and some of them foreclosed, 
and can invoke equity to hold it for them, just as a mort- 
gage or judgment creditor could do. By our statute, “‘cred- 
itors’ bills may be filed at the instance of any creditor, the 
privilege being extended to all to appear and be made 
parties in a reasonable time.” Code, §3148. “The rights 
of creditors should be favored by the courts, and every 
remedy and facility afforded them to detect, defeat and 
annul any effort to defraud them of their just rights,” 
so again declares the statute law of Georgia. Code, $1945. 

These complainants are creditors; they are laborers and 
creditors for labor done by them; they are lien creditors, 
and are about to be defeated by the entire loss of the 
only assets which their lien covers and can reach; their 
debtors are non-residents and insolvent; surely equity 
will relieve them, and though they are not permanent cit- 
izens of this state, the most of them, yet equity will do 
for them, while on the soil of Georgia, as much as she would 
for the citizens of the state. Therefore we see no error in 
the appointment of.a receiver and the grant of the in- 
junction. 

Judgment affirmed. 


Horcuinson et al. vs. FULLER ef al. 


In the tenth item of a will the testator provided as follows: ‘I be- 
queath unto Dr. Thomas B. Hutchinson, of the county of Ogle- 
thorpe, in trust, the sum of eighteen thousand dollars, first to be 
taken out of the proceeds of the sale of realty,’’ etc., and then fol- 


*42 Ga., 124. 
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lowed the cestuis que trust, etc. In another item he provided that 
“the other third of said eighteen thousand dollars, or bonds and 
securities into which it may be invested, I bequeath,”’ etc. : 


Held, that the legacy in the tenth item was not a specific legacy of 
property, but a legacy of an amount of money which was to be 
raised in the first place from the proceeds of the sale of realty ; 
and if that were insufficient, then from the residuum—the balance 
of the estate except specific legacies. 


January 12. 1886 


Wills. Legacies. Before Judge Roney. Richmond 
Superior Court April Adjourned Term, 1885. 


Shewmake and Hickman, as executors of William S. 
Jones, deceased, filed their bill for construction of the will 
of their testator and for direction as tothe payment of the 
legacies, under the tenth and twelfth items thereof. The 
real estate could not be sold for $18,000. The legatees 
under the tenth item claimed that the deficiency should 
be made up from the residue of the estate, while the re- 
siduary legatees denied this position, and claimed that the 
legatees under the tenth item were entitled to no more 
than the proceeds of the real estate. Hutchinson declined 
to act as trustee under the tenth item, and Fuller was ap. 
pointed in his stead. The ¢ase was submitted to the pre- 
siding judge, without a jury, to construe the wiil, the body 
of which was as follows : 

‘*(2.) I direct allthe property I may own at the time of my death, 
heretofore or hereafter acquired, except bonds, bank stock and books, 
to be sold by my executors or executor, who may qualify, the surviv- 
ors or survivor of them, privately or publicly, at discretion, and at 
such times and upon such terms as they or he may deem prudent 
and for the advantage cf the estate; and I direct my realty, until so 
sold, to be rented out in like manner, privately or publicly. 

“*(3.) Out of the income of said realty, up to the time of its sale, 
and if not sufficient, out of any other of my estate converted into 
money, and not specifically bequeathed, I give unto my nieces, Mary 
and Ella Jones, and Miss E. C. Hunt, a comfortable support and 
maintenence for and during the year next after my death, to be paid 


over immediately upon my death, or from time to time. 
“(4.) I direct that eighteen thousand dollars of the proceeds of sale 
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of realty be invested by my executors or executor, as aforesaid, in 
such bonds or other securities as they or he may deem best and for 
advantage of the estate. }’’ 


(5.) Devises to one Hunt certain land for life, with re- 
mainder over to the children of the devisee in fee. 


‘«(6.) I bequeath all my books to my nieces and nephews, to be 
equally divided in kind per capita.”’ 

(7.) Bequeathes to one Price fifteen hundred dollars in 
trust for the wife of Price. 

(8), (9.) Bequeathes certain bonds and stock to Mrs. 
Carter in trust for the use of Miss Hunt, and at the death 
of the latter, the remainder to Mrs Carter absolutely. 


**(10.) I bequeath unto Dr. Thomas B. Hutchinson, of the county of 
Oglethorpe, in trust, the sum of eighteen thousand dollars, first to 
be taken out of proceeds of sale of realty, before directed, or the bonds 
and securities into which the same may be invested as directed 
hereinbefore, to and for the uses and limitations following; that is 
to say: One-third thereof to each of my nieces, Mary and Ella 
Jones, for her sole and separate use, benefit and behoof for and 
during the term of her natural life, free from the debts, contracts, 
liabilities and control of any husband she may have, and from 
and after her death, to and for such child or children or lineal de- 
scendants thereof, per stirpes, as she may leave living at the time 
of her death, and in default of such child or children and such de- 
scendants thereof, then to and for her sister and her brother, Charles 
Jones, or the lineal descendants of either or both, per stirpes, living at 
the time of her death, and in default thereof, remainder over to the 
children or lineal descendants thereof, per stirpes, of my late sister, 
Arabella Hutchinson, the wife of said Dr. Thomas B., living at the 
time of the death of the first beneficiary, said Mary or said Ella, as 
the case may be. 

“The other third of said eighteen thousand dollars, or bonds and 
securities into which it may be invested, I bequeath unto said Dr. 
Thomas B. in trust to and for the use and benefit of my nephew, 
Charles Jones, for and during the term of his natural life, or until he 
arrives at the age of twenty-five (25) years, and upon his arrival at 
that aze or after that time, if, in the judgment of said Dr. Thomas B., 
said Charles is of sober and steady habits, and should Dr. Thomas 
B. have departed this life, and said Charles is in fact of sober and 
steady habits, I bequeath one-half of this third to him absolutely and 
free from any further trust and limitation, if he chooses to accept it, 
and from and after his arrival at said age, then the whole or other 
half of this third, as the case may be, in trust to and for the use and 
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benefit of said Charles for and during his natural life, and from and 
after his death, then remainder over to such child or children, or lineal 
descendants thereof, per stirpes, of said Charles, as he may leave liv- 
ing at the time of his death, and in default of such child or children 
and descendants thereof, then to and for his said sisters, Mary and 
Ella Jones, or the lineal descendants of both, per stirpes, living at the 
time of the death of said Charles, and in default thereof, remainder 
over tothe child or children or lineal descendants thereof, per stirpes, 
of said Arabella, living at the time of the death of the first bene- 
ficiary, said Charles.’’ 

The other items authorized sales or exchanges of the 
trust property by the trustee, and provided for the testa- 
tor’s burial, the erection of a monument for himself and 
wife, and appointed executors. 

The chancellor held that the legatees were entitled to 
the full amount of $18,000, to be first raised from the sale 
of the real estate as far as it would go, the residue being 
paid from the general estate. The residuary legatees ex- 
cepted. 


Joun C. Reep, for plaintiffs in error. 


Harper & Bro.; Foster & Lamar; Frank H. MILter, 
for defendants. 


Jackson, Chief Justice. 


The only question which this record makes arises out of 
the 10th item of the will, the whole of which will is re- 
ported at the head of this opinion by the reporter. That 
contest is between the legatees under that 10th item and 
the residuary legatees. If the word “first” in that item 
means that the legatees under it are to be paid before any- 
body else out of the realty or its proceeds, and if there be 
not enough realty or proceeds of realty to pay them 
$18,000, then they are to get no more out of the rest of 
testator’s property, then the residuum cannot be encroached 
upon to make up the deficiency, and the residuary legatees 
will take the whole residuum; but if the word “ first” is 
used simply to show from what property the legacy of 
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$18,000.09 is first to be raised, then the legacy is demon- 
strative ; it is a legacy of that sum of money, to be raised, 
if it can be, out of lands or their proceeds, but if all of it 
cannot be so raised, then the deficiency is to come out of 
the residuum. 

The language is: “1 bequeath unto Dr. Thomas B. 
Hutchinson, of the county of Oglethorpe, in trust, the sum 
of eighteen thousand dollars first to be taken out of pro- 
ceeds of sale of realty,” etc.; then follows the cestuis que 
trust, etc. We think that these words make a legacy of 
$18,000.00 in money to these cestuis que trust, to be raised 
out of the proceeds of realty first, but if that fund be not 
enough to raise $18,000.00, then the balance ef the estate, 
except specific legacies, must supply the balance of the 
legacy of $18,000.00. Or, in other words, that the legacy 
is not specific, that is, of any particular property, but gen- 
eral, of so much money, to be raised first out of the pro- 
ceeds of the sale of the realty and the conversion of those 
proceeds into bonds; secondly, or next, er afterwards, out 
of the residuum, thus demonstrating or showing how this 
general legacy in money is to be raised, and thus making 
it a general legacy, demonstrative of the fund first to be ap- 
plied to its payment. 2 Bouvier, “Legacy ;” Reese on Ex’rs, 
p- 256; 2 Wms. on Ex., 995, and note, pp. 1000, 1003, 
1132; 1 Roper on Leg., 153-4; 11 Am. Dec., 458, 469; 
7 Johnson’s Chan. R., 258; 1 P. Wms., 777; 4 Vesey, 
751; 1 Desau. S. C. Chan., 202; 16 N. Y., 365; 25 Jd, 
128; 63 Penn. St., 312, 316; 47 Ala., 554; 56 Md., 222; 
2 Leading Cases in Eq., 479, and many other cases cited by 
defendants in error. 

There is nothing in our own statutes or decisions which 
conflicts with these authorities; but outside of all of them, 
we are clear that this construction gives to the will the in- 
tention of the testator, which at last is the penne rule, 
before which all others bend. 

The language further on in the 10th item clinches the 
correctness of our construction. That language is: “ The 
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other third of said eighteen thousand dollars or bonds and 
securities into which it may be invested, I bequeath,” ete., 
not the other third of lands, but of money or its equivalent 
in bonds and securities into which the land might have 
been turned under the former direction of the will. Why 
use the words “of said eighteen thousand dollars” if the 
testator’s intention was not to give these persons eighteen 
thousand dollars in money or its equivalent? If only the 
land was to go to them, or a part of it, how easy to have 
saidso? Tosay, I give in trust to them $18,000.00, if my 
lands will bring so much, if not as much as it shall bring, 
was quite easy, and would have been clear in favor of the 
residuary legatees. To say the $18,000.00 is first to be 
raised out of the lands or proceeds, implies conclusively— 
necessarily, in our jJudgment—that the lands failing to raise 
it, some other property of testator’s must raise it, and noth- 
ing but the residuum is left to raise it. 
Judgment affirmed. 


ANDERSON vs. FREEMAN. 
(Jackson, C. J., not presiding, on account of providential cause.] 


Where a merchant employed a clerk, and pending his term of ser- 
vice the merchant formed a partnership in the same character of 
business, and the clerk entered the service of the firm, his con- 
tract with the original employer as an individual was at an end; 
and if he had been paid by the latter his wages up to the forma- 
tion of the firm, and after entering the service of the firm, he re- 
fused to continue his employment with them at the same rate, but 
retained as payment to himself funds of the firm at a higher rate, 
and was discharged, he could not recover from the original em- 
ployer. 

January 12, 1886. 


Partnership. Debtor and Creditor. Contracts. Mas- 
ter and Servant. Before Judge Eve. City Court of Rich- 
mond County. June Term, 1885.. 


Reported in the decision. 
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Harper & Bro., for plaintiff in error. 
S. F. Wess, for defendant. 
BLANDFORD, Justice. 


Freeman sued Anderson upon a contract for wages as 
clerk, and the main question was whether he had been 
discharged without sufficient cause. The evidence shows 
that Anderson formed a partnership with Fuller before the 
term of service of Freeman expired; that Freeman en- 
tered into the service of Anderson & Fuller, and after re- 
maining awhile, he charged up to Anderson & Fuller one 
hundred and fifty dollars for one month’s wages, and paid 
himself out of their funds, whereas he was only to have 
seventy-five dollars per month under his contract with An- 
derson, no new contract having been made after the form- 
ation of the new firmof Anderson & Fuller 

Anderson offered him the same wages which he had 
been paying him; Freeman declined, contending that, as 
he had to keep the books of Anderson and Anderson & 
Fuller, it was double labor, and he should have more 
wages. He had paid himself one hundred and fifty dollars 
out of the funds of Anderson & Fuller for one month’s 
wages; this was done without their knowledge or consent. 
He having refused to continue his employment with Ander- 
son & Fuller at the same wages which Anderson had 
agreed to pay him, he was discharged. A verdict was ren- 
dered for Freeman, a motion made for new trial, which 
was refused, and error is assigned thereon. 

We are of opinion that a new trial should have been 
granted in thiscase. When Anderson formed a partner- 
ship with Fuller, of the same nature and characte r of busi- 
ness which he had formerly carried on, and Freeman cn- 
tered into the service of the new firm, his contract with 
Anderson individually was at anend; and if he had been 
paid by Anderson his wages up to the formation of the 
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firm of Anderson & Fuller, which it appears he had been, 
then he cannot recover from Anderson. 
Judgment reversed. 


Pueus.tey, next friend, vs. Puanstey. Tarver & Ovum- 
PANY et al. 


Where land was conveyed in fee simple to a woman and her children, 
this was not a trust estate, and the chancellor could not, upon ap- 
plication by the woman, for herself and minor children, and upon 
the appointment of a guardian ad litem, pass an order at chambers 
authorizing the sale of the land and re-investment of the fund; 
and where the children sought to follow and claim certain funds 
as the proceeds of such sale, and as being trust funds, there wag 
no error in rejecting from evidence the application and the 
order for the sale and re-investment and parol testimony as to 
what was done with the money. The decree in vacation ordering 
the sale was void, and the title of the children was not divested 
thereby. 


January 12, 1886, 


Trusts and Trustees. Title. Sales. Jurisdiction. Evi- 
dence. Before Judge CarsweLtt. Emanuel Superior 
Court. April Term, 1885. 


To the report contained in the decision, it is necessary to 
add only that the deed, on the construction of which the 
decision rested, was from John Mobley, Sr., to Mary 
Pughsley and her children. ‘The recited consideration was 
$1,000 and the love and affection which the grantor had for 
his daughter, the said Mary. The habendum clause was 
“to said Mary Pughsley and her children and assigns, 
together with all and singular the rights, members and 
appurtenances to the same in any manner belonging, to 
her own proper use, benefit and behoof forever in fee 
simple.” Upon petition at chambers, after ‘appointing a 
guardian ad litem for the children, an order for the sale 
and re-investment of this land was granted. 


Twiaes & Verpery, for plaintiff in error. 
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Pughsley, next friend, vs. Pughsley, Tarver & Company et al. 


T. H. Porrer; Hines & Rogers; J. J. Jones; Livine- 
ston & Heratneton ; Cain & Pout, for defendants. 


BLANDFORD, Justice. 


On 16th day of July, 1869, John Mobley, Sr., conveyed 
by deed to his daughter, Mary E. Pughsley, and her chil- 
dren, a certain tract of land in Tattnall county in fee sim- 
ple. Mary E. Pughsley, for herself and minor children, ap- 
plied to the judge of the superior courts of the Middle 
Circuit for an order to sell the land set out in the foregoing 
deed. Jacob P. Pughsley, the husband of Mary and the 
father of her children, was appointed by the chancellor 
guardian ad litem for the children. The chancellor, at 
chambers, granted an order authorizing the sale of the land 
by Mary E. and Jacob P. Pughsley to be re-invested as 
they thought best. It was shown by Jacob P. Pughsley 
that he sold the land under the order granted by the chan- 
cellor for $3,750.00, and he invested the same in a turpen- 
tine business, which was carried on by Pughsley & Field; 
that he afterwards withdrew $2,000 of the money of the 
children, and re-invested the same in a turpentine and 
mercantile business by Pughsley, Tarver & Company and 
J.J. Rountree & Company; that these firms and each 
member knew that the money belonged to the complain- 
ants, the children. The property of these firms having 
been sold out, the money was in the hands of a receiver, 
and the defendants in error, as creditors of these firms, 
claimed to be paid out of these funds, while complainants 
claim that two thousand dollars of this fund are trust funds. 
The court ruled out the evidence consisting of the appli- 
cation to the chancellor and his order authorizing the sale of 
the land and re-investment of the money, made in vacation, 
and the testimony of Pughsley as to what he did with the 
money, deciding that the land ordered to ke sold was not 
a trust estate, and that, for this reason, the decree of the 
chancellor in vacation was void, and the title to the land as 
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to the children was not divested thereby. This is the main 
ground of error assigned here. The decision of the court 
below is the law of thiscase. This is not an open question 
in this court, but was decided at the present term in case 
of Rogers et al. vs. Pace et al., and this decision settles 
and controls this case. 

Judgment affirmed. 


Harris, trustee, e¢ al. vs. COLLINS 
{Blandford, J., not presiding.] 


1. There was no want of evidence in this case to overcome the defend- 
ant’s answers, or to justify and sustain the finding of the jury on 
the several issues of fact submitted to them. The decree was in 
accordance with the verdict and the proof, as well as the plead- 
ings in the case, and the general exception thereto, even if it had 
been more specific, would not have been well founded. 

.) An answer to a bill in equity, which does not go into details, but 
carefully and studiously avoids any of the facts and circumstances 
involved in and attending the particular dealings in question, and 
deals in general terms, setting up only that a trustee had no right 
to sellland under the power contained in the trust deed, is not 
free from suspicion. 

. The law places persons non sui juris under disabilities for the pur- 
pose of protecting their rights, but not to enable them to invade 
or assail the rights of others. Such a person cannot have the ben- 
efit of the contract on one side, without returning the equivalent 
on the other. 

(a.) The question of fact propounded by the court to the jury exactly 
covered the case, while that which was requested and refused pre- 
sented the issue only partially, and was also a question of law 
rather than one of fact. 

. The answer of a defendant to a bill in equity which asks discovery 
is evidence, where responsive, and cannot be disregarded unless 
overthrown by two witnesses or one witness and corroborating cir- 
cumstances. This rule was fully given in the charge, and it was 
not necessary to reiterate it on the request of counsel. 

(a.) While it is the duty of the court to determine as a question of 
law what parts of an answer in equity are responsive to the bill 
and, as such, to be regarded as evidence for the defendant, yet 
generally this duty is discharged when the court instructs the jury 
that only so much of the answer is to be regarded as evidence as 

v 75-7 
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is responsive to the allegations in the bill, and lays down the rule 
as to what is a responsive answer. He need not go through the 
bill and answer and designate in detail what is responsive. If 
counsel make a point to the court as to the responsive character 
of any particular part of the answer, it is his duty to decide it and 
to instruct the jury accordingly. 


.) This does not conflict with the ruling in Stanford et al. vs. Mur- 
phy, adm’r, 63 Ga., 410. 

. The question made on the demurrer was ruled adversely to the 
defendants in Harris, trustee, vs. Palmore, 74 Ga., 273. 

The third and thirteenth grounds of the motion for a new trial 
were properly abandoned in this court. 

. The witness, Needham, testified to nothing more than the exist- 
ence of a number of deeds left with his uncle, the names signed 
thereto, the time when and purpose for which they were deposited, 
and when and how they went out of his possession. He was not 
permitted ‘to go into the contents of these writings, as no founda- 
tion had been laid for the introduction of secondary evidence. 

-) The sayings of an agent, after the termination of his agency, in re- 
lation to the business of his principal, are hearsay and inadmissible. 

. Where a bill stated the complainant’s cause of action in general, 

but comprehensive terms, and made a complete case for the relief 
prayed, and the answer traversed these allegations by vague and 
unsatisfactory statements, it was competent for the complainant 
to reply thereto by evidence. 
-) It was pertinent to show that the defendants’ agents had such 
notice of the possession and improvement of the premises in dis- 
pute and of the transactions leading thereto as would estop the 
cestui que trust, and that they were guilty hoth of negligence and 
of fraud resulting in injury to the complainant. The wilful con- 
cealment of material facts, although they were unknown to the 
principal and known only to the agent, or misrepresentations made 
by the latter in the business oi his agency, will bind the former, 
as also will the neglect and fraud of the agent; and notice to the 
agent in any matter connected with his agency is notice to the 
principal. 


January 5, 1886. 


Verdict. Charge of Court. Trusts and Trustees. Equity 
Fraud. Principal and Agent. Estoppel. Evidence. Be- 
fore Judge Wits. Muscogee Superior Court. May 
Term, 1885. 


To the report contained in the decision, it is necessary 
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to add only that, upon the findings of the jury, the court 
decreed that the complainant pay into court the balance 
of the purchase money, and that thereupon the defendants 
make him a fee simple title, and also that, upon the making 
of such payment, the fee simple title to the land in dis- 
pute vest in the complainant. The defendants moved for 
a new trial, on the following grounds : 

(1.) Because the court committed error in overruling the 
demurrer of defendants to the bill of complainant. [The 
demurrer was based on the general ground thatthe alle- 
gations of the bill did not entitle the ae: nant, to Lae 
relief prayed for. | 

(2.) Because the court overruled o won eRtipns of defend- J 
ants’ counsel to the following testi mys’ of the witness, 


Richard Needham : Sis Ce pT RARY 


Q. ‘State your best recollection as to ho a weld than 

A. ‘‘ Now, that is pretty hard.”’ 

This testimony was objected to by t  iendants? coun- 
sel, on the grounds that the complainahkg had not shown 
that the deed or paper was lost or destroyetyand‘no notice 
had been given to produce it, but he was seeking 
the contents of the paper, and that the witness was not a 
subscribing witness to the deed or paper. The court over- 
ruled the objection and allowed the witness to testify 
whether the deed was signed or not. 

(3.) Because the court overruled objections to the fol- 
lowing testimony of Richard Needham: 

Q. ‘‘Mr. Needham, please state to the court and jury whether or not 
any deed to this land in the ‘ Northern Liberties ;’ owned by Daniel 


Harris, trustee, and his wife, Ann Maria Harris, was ever left with 
you or your uncle or father ?”’ 

A. “Uncle.’’ 

Q. ‘Your uncle, on Broad street here ?’’ 

A. ‘‘Yes, sir; it has been several years ago; I don’t recollect the 
transaction; I know the papers were there; I think he just left two 
or three with the understanding that if some parties called and paid 
on them, they would take them ; I don’t know how they were taken 
up, whether he came and got them himself, or some one else.”’ 
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This testimony was objected to by defendants, on the 
ground that the deed related to other property, and not 
the property in question. Counsel for complainant said 
they expected to connect the testimony and show that Dr. 
Turner (the uncle) sold the property and had authority to 
sell. The court overruled the objection. 

(3.) [Second number three in motion.—Abandoned. | 

(4.) Because the court ruled out, on complainant’s mo- 
tion, the following testimony of Wm. P. Turner: 

Q. “Did you ever call on Mr. Needham for any deeds ?’’ 

A. “I did; after I had made sale to Collins, to Mr. William Need- 
ham—that was Harris’ arrangement—I asked him when he gave me 
power of attorney—says I, ‘It will be necessary to have deeds for 
the sale of this property, and you in Florida; now what about that? 
I don’t care individually to have anything to do with the deeding of 
them.’ ‘ Well,’ said he, ‘I have arranged with Mr. Needham to 
leave blank deeds properly signed, only to fill them up; and as you 
make your sales, report to him,’ and I did so. Mr. Needham said 
there had been no such thing left with him.”’ 


The complainant’s counsel moved to rule out what Mr. 
Needham said, and the court sustained the motion. 

(5.) Because the court sustained an objection to the fol- 
lowing testimony of W. P. Turner and ruled out the same: 


Q. ‘‘Why did you not get them?’’ 

A. ‘He told me he did not have any; there were no deeds left.’’ 

(6.) Because the court submitted the following ques- 
tion, in writing, to be answered by the jury: “ Did Daniel 
Harris sell the premises in dispute to Kd. Collins ?” 

(7.) Because the court submitted to the jury the fol- 
lowing question in writing: “ Did Ann Maria Harris au- 
thorize her trustee to sell the property ?” 

(8.) Because the court submitted to the jury the fol- 
lowing question in writing: “ Did Ed. Collins know at the 
time he purchased the property, if he did purchase it, that 
it was trust property ?” 

[When the parties announced ready, the court asked 
counsel to prepare and submit their issues, and handed 
to counsel certain questions to be submitted to the jury, 





OCTOBER TERM, 1885. 101 


Harris, trustee, et al. vs. Collins. 


stating that he thought they covered the case, and 
asked if they desired others submitted. Counsel for de- 
fendants then asked that the issue in the ninth ground 
of the motion for new trial be submitted in addition, with- 
out making any objection to the other issues. ] 

(9.) Because the court refused to submit to the jury 
the following issue, as requested by defendants’ counsel : 
“ Did Ann Maria Harris request Daniel Harris, her trustee, 
in writing, to sell the premises in dispute ?” 

(10.) Because said case was not submitted to the jury 
upon the bill and allegations made therein and the answer 
and denials therein, but the court submitted the following 
issues to the juries : 

“1st. Did Daniel Harris sell the premises in dispute to 
Ed. Collins? 

“2d. If Daniel Harris sold the property to Ed. Collins, 
then has Collins paid the purchase money, or any part of 
it? If so, how much has he paid ? 

‘3d. If any part of the purchase money is unpaid, then 
has Ed. Collins ever tendered the unpaid portion to Daniel 
Harris? If so, why was it not paid ? 

“4th. Did Ann Maria Harris authorize her trustee to sell 
the property ? 

“5th. Did Ed. Collins know, at the time he purchased the 
property, if he did purchase it, that it was trust property ?” 

(11.) Because the court committed error in the follow- 
ing charge tothe jury: “This is a bill that prays discovery, 
and an answer to that bill which is responsive to it, it 
takes the testimony of two witnesses, or one witness and 
corroborating circumstances, to overcome. When a man 
files a bill and asks for discovery—calls upon the opposite 
party to discover certain things, and he responds to his 
inquiry, then the law says that the portion of the answer 
which is responsive to the inquiry put to him by the bill, 
it takes two witnesses, or one witness and corroborating 
circumstances, to overcome; the testimony of one witness 
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alone will not overcome it, unless that is corroborated by 
other circumstances.” 

(12.) Because the court committed error in the following 
charge to the jury: “If a trustee sells property, the pur- 
chaser who buys it from him with notice, actual or con- 
structive, buys it subject to the trust, and holds it in the 
same manner as the trustee held; holds it as trustee for 
the party; but if the party bona fide purchases a piece of 
property from the trustee without notice, either actual or 
constructive, that it was trust property, then he takes it, 
notwithstanding the fact that it is trust property, freed 
from the trust; for instance, if you are trustee for your wife, 
and go to a party who buys, and has no notice of the trust, 
either actual or constructive, that vou are trustee for your 
wife, and sell it to him bona fide, he buys it in good faith, 
-pays his money for it, without any notice of the trust, then 
he gets a good title, notwithstanding the fact that you may 
have been trustee for your wife at the time'you sold it. 
The question is, did Ed. Collins have any notice at the 
time he bought it that it was trust property ; that it was 
the property of Mrs. Harris, and not Mr. Harris ?” 

(13.) [ Abandoned. ] 

(14.) Because the court refused to give the jury the fol- 
lowing charges: *“* That Ann Maria Harris owned the prop- 
erty in dispute under the deed of trust made by Daniel 
Harris to Charles W. Chapman, trustee, and that the prop- 
erty could not be sold by Daniel Harris, her trustee, he 
having been appointed her trustee without her consent 
and request in writing; and if that consent and request was 
not had in writing. then her trustee couid not seli the 
property; that the complainant’s bill seeks discovery, and 
the respondents’ answers are responsive to the bill as to 
the purchase and sale of the property, and to authorize a 
verdict for the complainant, the answer must be rebutted 
by two witnesses, orone witness and corroborating circum- 
stances. 

“The complainant’s bill seeks discovery, and the de- 
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fendants having answered the bill, their answers are re- 
sponsive to the bill, and before you would be authorized to 
find a verdict for the complainant, under the answers of 
the defendants, the answers must be rebutted by t-vo wit- 
nesses, or one witness and corroborating circumstances.” 

(15.) Because the verdict of the jury is contrary to the 
evidence and the principles of justice and equity. 

The motion was overruled, and the defendants excepted. 


OC. J. Tuornton, for plaintiffs in error. 
T. W. Grimes; L. F. Garrarp, for defendant 


Hatt, Justice. 


The complainant exhibited his bill for the specific per- 
formance of a contract alleged to have been made by the 
defendant, Ann Maria Harris, and her husband and trustee, 
Daniel Harris, for the sale and conveyance to him ofa 
certain lot in the “ Northern Liberties” of the city of Colum- 
bus. This was a parol contract entered into in 1880. Un- 
der it the complainant went into possession of the prem- 
ises immediately, improved the same, erected a dwelling 
thereon, paid taxes therefor, has since been in possession, 
and has paid all the purchase money except a trifling sum, 
which he tendered and continues to tender, but which has 
been refused. He has demanded a conveyance from the 
defendants, which has been likewise refused. The bill 
prays discovery and propounds several interrogatories. 

The defendants answered, and on the trial, issues of fact 
only were submitted to the jury, and upon their finding of 
these several issues, the court decreed a specific execution 
of the contract in favor of the complainant. In response 
to the first question submitted, the jury found that Danie] 
Harris sold the premises to complainant ; to the second, 
they found that complainant had paid seventy dollars of the 
purchase money ; to the third, that he tendered the balance 
($4.00); to the fourth, that Ann Maria Harris, the cesrui 
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gue trust, authorized her trustee to sell the property; and 
to the fifth, that complainant did not, at the time he pur- 
chased, know that it was trust property he was buying. 

To these several responses the defendants excepted, and 
moved for a new trial, not only upon the general grounds, 
but upon special grounds, which embraced quite a number 
of exceptions to the various rulings and charges of the 
court. 

1. The general character of the defence is such that it 
does not commend itself very highly to the regard ofa 
court of equity. There is not much doubt that this ignor- 
ant and illiterate complainant purchased this property 
with the full belief that he was acquiring a perfect and 
unincumbered title, and that such were the representa- 
tions made to induce him to purchase, by parties in whom 
he confided. There is as little doubt that he dealt with a 
person who was appointed agent by Daniel Harris, as the 
trustee of his wife, and that he authorized this agent to 
sell, though not to convey this land. This he intended tc 
do himself, for he left deeds with another party, and 
directed them to be turned over to the agent, upon a com- 
pliance with the terms of contracts which this agent had 
made or might make for the sales of land. This is apparent 
from Harris’s correspondence with Yonge & Grimes, the real 
estate agents whom he subsequently employed to attend 
to these matters after this sale was made; and had there 
not been a difference between them as to the compensa- 
tion, Turner, the agent, was to receive for the services 
he rendered in making this and other sales of the adjacent 
lands committed to him for that purpose, this controversy 
might not have arisen. It is quite apparent; from this cor- 
respondence with Yonge & Grimes, that he did not look 
after the payment of tax on this and other lands sold by 
the agent in the years 1880 and 1881; at that time, the 
complainant had been in possession for nearly two years, 
and had improved the land, treating it as his own and pay- 
ing the taxes assessed upon it; then it was that Harris be- 
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came anxious to redeem it from this charge, and for the 
first time manifested any concern about the matter. Be- 
sides the answers set up, as the sole ground of defence, 
that he, under the trust deed covering the land, had no 
right to sell or convey it, except by the written consent of 
the cestui gue trust. As to all other facts, the statements 
therein, so far as they relate to their transactions, through 
their agent, are of the most sweeping and general character. 
Neither of these answers goes into detail, and each seems 
carefully and studiously to avoid any of the facts and cir- 
cumstances involved in and attending these particular 
dealings. 

It might not be going out of the way to suggest that 
an answer thus framed is not free from suspicion. One of 
the indicia of fraud laid down in Twyne’s case, and which 
has since been recognized, is that “ it lurks in generalities ;” 
it is often concealed by having a broad mantle drawn over 
it. In the significant, but often quoted language of our own 
Code, §2751, “‘ Fraud may not be presumed, but being in 
itself subtle, slight circumstances may be sufficient to carry 
conviciion of its existence.” Another prominent fact from 
which the jury might have beén justified not only in infer- 
ring the existence of fraud; but might lrkewise have presum- 
ed notice of the transaction to the defendants, was the length 
of time the complainant was in the open, notorious and 
adverse possession of the property, claiming it as his own, 
and improving it in a manner and to an extent that no 
one but the owner would be likely to do; that during that 
entire period, they had an agent residing in Columbus, who, 
so far from giving any warning to desist, encouraged the 
complainant to proceed, as may be inferred from his silence 
and acquiescence, if not from his acts in receiving the 
various installments of purchase money as they fell due. 

There is, therefore, no want of evidence to overcome de- 
fendants’ answers, or to justify and sustain the finding of 
the jury on the several issues of fact submitted to them. 
The decree was in accordance with the verdict and the 





108 SUPREME COURT OF GEORGIA. 


Harris, trustee, et al. vs. Collins. 


made, it is the business of the court to decide it ahd in- 
struct the jury accordingly. There is no impracticability 
in this rule. Self-respect will restrain counsel from mak- 
ing unnecessary points upon the answer, and when real 
doubts exist whetner an answer be responsive, the doubts 
are for the solution of the court, and not the jury.” 

The rule as here prescribed is not, as we understand it, 
modified or changed in the least degree by the decision in 
Stanford et al. vs. Murphy, 63 Ga., 410. The request re- 
fused failed to come up to its requirements and was prop- 
erly passed over. 

4, The question made on the demurrer was ruled ad- 
versely to the defendants in Harris, trustee, vs. Palmore, 
74 Ga., 273. 

5. The 3d and 13th grounds of the motion for a new 
trial were abandoned on the hearing in this court, and, as 
we think, properly. 

6. The 2d, 4th and 5th grounds of the motion for a new 
trial relate to the rejection and introduction of testimony 
over objections made thereto. Richard Needham testified 
to nothing more than the existence of a number of deeds 
left with his uncle, William Needham, as to the names 
signed thereto, the time when and purpose for which they 
were deposited, and when and how they went out of his 
possession. He was not permitted to go into the contents 
of these writings, as no foundation had been laid for the 
introduction of secondary evidence. The sayings of Wil- 
liam Needham to Turner in relation to this subject, made 
probably after he had parted with the possession of these 
papers and had returned them to Harris, and when his 
agency in the matter was at an end, were properly rejected 
as being mere hearsay evidence. 

7. What has been said disposes of the remaining grounds 
of the motion with a single exception. The defendants’ 
counsel insists that the evidence, or a portion of it, was not 
confined to the issues made by the pleadings; but in that, 
we think, he was mistaken. It is true that the bill stated 
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the complainant’s cause of action in general terms, but 
they were comprehensive, and made a complete case for 
the relief prayed. The answer traversed these allegations 
by vague and unsatisfactory statements, and as under our 
practice no replication could be filed, the complainant had 
a perfect right to reply by his evidence. It was pertinent 
to show that the defendants’ agents had such notice of the 
possession and improvements of tho premises and of the 
transactions leading thereto as would stop the cestui que 
trust, and that they were guilty both of negligence and 
fraud, resulting in injury to the complainant. That the 
wilful concealment of material facts, although they were 
unknown to the principal and known only to the agent, or 
misrepresentations made by the latter in the business of 
his agency, will bind the former, as will also the neglect 
and fraud of the agent in the transaction of such business, 
is well settled. Code, §§2199, 2201 and citations. Notice 
to the agent in any matter connected with his agency is 
notice to the principal. 7b., §2000. These are the princi- 
ples which would control in a case where the rights of the 
defendant were unquestionably valid; but in the present 
instance, it would be no very strained presumption to con- 
clude, from the peculiar recitals in the trust deed itself, 
and its unusual clauses, especially when unexplained, that 
it was made for a different purpose than that stated on its 
face, and when light as to its real purpose was, as in this 
trial, shed on it by the testimony adduced by the one party 
and withheld by the other, who, it must be inferred, had 
at hand the means of clearing up all doubt upon this point, 
if it had been susceptible of a satisfactory explanation. 
Clausule insuite indicunt suspicionem, is a familiar 
maxim, directly applicable to such investigations. 

The decree was proper, and, as it seems to us, was, if not 
absolutely required, at least fully warranted by the evi- 
dence in the case. 

Judgment affirmed. 
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1. Although a municipal corporation had the right, under its charter, 

to establish a system of grading and drainage, yet this should have 
been done so that it would not prove a nuisance to the citizens; 
and if a culvert were dug across a«treet whereby the surface water 
from the lands of adjacent proprietors was gathered, charged with 
the filth of sinks, and thrown upon the land of another, producing 
noxious scents and sickness, and rendering the enjoyment of her 
property imposs‘}’’ .he city would be liable for damages. 
The sewer bein; uuder the control of the city, if it be a nuisance, 
the city alone could abate it, and not to do so would be equivalent 
to maintaining and keeping it up; it would be a continuing nuis- 
ance, and for its maintenance the city would be liable. 

(a.) The evidence was sufficient to carry the case to the jury, and a 
non-suit was wrong. 


February 17, 1886, 


Municipal Corporations. Streets and Sidewalks. Nuis- 
ance. Damages. Non-suit. Before Judge CLark. City 
Court of Atlanta. June Term, 1885. 


Two cases, brought in 1882 and 1883 respectively by 
Mrs. Smith, against the city of Atlanta for damages, were 
tried together. The testimony for the plaintiff showed, in 
brief, as follows: The city had changed a cul vert from 
one point on Hunter street to another, and had extended 
it diagonally across the street and changed its direction, 
and so maintained it; before that time, there was sufficient 
fallin the drain to carry off the sewage, but since then 
the drainage had to be carried further and with a less fall 
in proportion to distance, and at every hard rain the lot 
of the plaintiff was overflowed and foul deposits were left 
upon it, rendering it unhealthy and offensive as a resi- 
dence, producing sickness and damaging its rental value 
from one-third toone-half. Prior to its construction, there 
was a gully or natural drain which carried off the water; 
this ran near the edge of the plaintiff's lot, but not on it. 
About 1870, Hunter street was worked out and graded, 
and the place where the drain was was filled up several] 
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feet. This rendered a sewer or culvert necessary. and as 
a part of the system of grading and draining the streets, 
this culvert and change in its direction and location oc- 
curred. An engineer testified that he thought it was in 
the wrong place; but when asked whether the city en- 
gineer, who was in office at the time of its construction, 
was a skilful engineer, he answered in the affirmative. 

On motion, the court awarded a non-suit, and the plain- 
tiff excepted. b ysidis 


Frank A. Arnotp; Revupen ARnotp, for plaintiff in 
error. 


W. T. Newman; E. A. Anermr, for defendant 


BLANDFoRD, Justice. 


This was an action for damages, brought against the city 
of Atlanta, for digging a culvert across Hunter street, 
whereby the surface water from the lands of adjacent pro. 
prietors was gathered, charged with the filth of sinks and 
thrown upon the land of plaintiff, thereby producing nox- 
ious scents, sickness and great hurt and inconvenience to 
plaintiff. In a case growing out of this same transaction, 
Reid vs. City of Atlanta (78 Ga., 523), this court re- 
versed the court below sustaining a demurrer to this de- 
claration, and holding that this was a continuing nuisance. 
The plaintiff introduced evidence tending to establish the 
allegationsin her declaration. Upon motion of defendant, 
the court awarded a non-suit, and this is excepted to by 
the plaintiff, and error assigned thereon. 

1. It is contended that, as the city had the right to es- 
tablish a system of “ grading and drainage” by its charter, 
it is not liable for damages done to private citizens if 
the same was done skilfully. With this view we do not 
concur. The grading and drainage must be done so that 
the same will not prove a nuisance to tne citizens, impair- 
ing the health of families and producing noxious scents, 
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thereby rendering the enjoyment of their property impos- 
sible. If it be so done, the city will be liable for damages. 

2. Again, the defendant in error insists by its able and 
learned counsel that, as the sewer was dug in 1870, and it 
had done nothing to it since that time, that plaintiff’s ac- 
tion is barred by the statute of limitations. 

This sewer was and is under the control of the city; if 
it be a nuisance and the city has not abated it, no one 
else could ; not having abated it, the city may be said to 
have maintained it and kept it up, and it is thereby a con- 
tinuing nuisance, for the maintenance of which the city 
is liable. 

The evidence submitted by the plaintiffs was sufficient 
to carry this case to the jury, and the non-suit was there- 
fore wrong. 

Judgment reversed. 


Seymour eZ al. vs. ALMOND, ordinary. 


. The writ of prohibition issues only to prohibit action by an inferior 
court. The ordinary, in respect to an election to decide the ques- 
tion of fence or no fence, is not a court, but an officer of the body 
politic of the state, to whom is confided the ordering, supervision 
and announcement of the result of an election on that issue. 

. If he acted in these matters as a court, the writ of prohibition 
would issue only to stop him from acting as such, if the subject- 
matter was beyond his jurisdiction. In this case, the subject-mat- 
ter is entirely within the jurisdiction of this officer and none other. 

- No court is permitted by the statute, authorizing this election and 
the decision thereon by the ordinary, to interfere therein. This 
court so decided, and at a subsequent session, the legislature have 
not altered the statute so construed. 

. Even if the superior court had jurisdictional power to intervene 
by prohibition, it ought not to do so before some action by the or- 
dinary was had, indicating plainly that that officer would adjudi- 
cate, if a judicial officer, or would act, if a mere official, guoad hoe, 
of the political power of the state, contrary to right, justice and 
truth, so plainly showing that he would so act or adjudge as to over- 
come the presumptiun that every public officer will do right until 
the contrary is manifest. 

February 10, 1886. 
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Elections. Ordinary. Prohibition. Equity. Courts. 
Officer. Before Judge Lumpkin. Elbert Superior Court. 
September Term, 1885. 


Seymour and others filed their petition for prohibition 
to prevent the ordinary from determining and declaring 
the result of an election held on the question of fence or 
no fence. Various points of illegality were alleged as to 
the manner of holding the election, among others, that the 
ordinary failed to state in his order that the election must 
be held “under the same rules and regulations as provided 
in elections for members of the general assembly ;” that 
his order and instructions misled the superintendents of 
districts, and returns were made to him without consolida- 
tion; that there was an illegal attempt to make a consoli- 
dated return after 12 mM. by the superintendents of the 
districts where the majority was in favor of “no fence,” 
the object being to make it appear that the majority vote 
was that way, though this was not the case, the real ma- 
jority of the votes being the other way; that an objection 
had been filed with the ordinary to the effect that, under 
the circumstances, no result at all could be declared; that 
the ordinary had thereupon published a notice that he 
would hear the matter at a certain date; and that he had 
stated that if he had to draw his order and issue his in- 
structions again, he would do as he did before. 

On demurrer, the presiding judge dismissed the appli- 
cation, and the applicants excepted. 


W. M. & M. P. Reese; Joun T. OsBorn; Joun C. Regn, 
for plaintiffs in error. 


Joun P. SHannon; Jos. N. Wortey; H. J. Brewer; H. 
A. Roesuck; W.N. Harris; F. H. Cottey, for defendant. 


Jackson, Chief Justice. 


This is a writ of error to the superior court of Elbert 
v 75-8 


seer tenant ste LOLI ETC NEE A COL ALT CEL 
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county to review the judgment of that court in vs diiteies 
to grant the writ of prohibition to the ordinary of said 
county, prohibiting that officer from declaring the result 
of an election ordered by that officer on the issue of fence 
or no fence. 

There was no error in the denial of the writ for the fol- 
lowing reasons: 

1. First, the writ only issues to prohibit action by an 
inferior court. The ordinary, in respect to this election, 
is not a court or judicatory, but an officer of the body poli- 
tic of the state to whom is confided the ordering, supervis- 
ion and announcement of the result os an election on the 
issue of fence or no fence. 

2. If he acts in these matters as a court, then the writ 
of prohibition would only issue to stop him from acting as 
such court, if the subject-matter was beyond his jurisdic- 
tion. In this case the subject-matter in its entirety from 
the order for the election on the petition required by law, 
up to the declaration of the final result and the publica- 
tion thereof, is within the jurisdiction of this officer and of 
no other officer. 

3. No court is permitted by the statute authorizing the 
election and the decision thereon by the ordinary to in- 
terfere therein, as this court has decided ; and after these 
decisions of this court so construing this statute, the gen- 
eral assembly has been in session for months and no 
amendment has been made to the statute, or other action 
had by that body, disapproving of that interpretation of 
the statute, thereby tacitly approving of the judicial con- 
struction of the act on the point of the finality of the ordi- 
nary’s action. 

4. Even if the superior court had jurisdictional power 
to intervene by prohibition, it ought not to do so before 
some action by the ordinary was had, indicating plainly 
that that officer would adjudicate, if a judicial officer, or 
act, if a mere official, guoad hoc, of the political power of 
the state contrary to right, justice and truth,—so plainly 
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showing that he would so act or adjudge as to overcome 
the world-wide presumption, that every public officer will 
do right until the contrary is manifest. 

The principles hereinbefore declared will be apparent 
by a glance at the following citations: 3 Chitty’s Black- 
stone, pp. 111, 112, 113,114; Wells on Jurisdiction, §§516, 
517, 48; High on Extra. Rem., §§768, 771, 772, 777, 780, 
782, 784,790; Wood on Man., pp. 101, 113, 115, 148,149; 
Code, §3209 ; 61 Ga., 156. 

Code, §1455; 69 Ga., 280, 283; 71 Jb., 205; Skrine et 
al. vs. Jackson et al., 73 [d., 377; Caldwell et al. vs. Bar- 
rett et al., Comm’rs, Ib., 604. 

Judgment affirmed. 


Datton vs. DRAKE, executor. 


1. Although the plea in this case was unnecessarily full and redund- 
ant, and might, for all practical purposes, have been omitted, and 
the facts set forth by it would have been admissible under the 
general issue, yet it was not amenable to the charge of duplicity. 
The matter contained in it, which is claimed to arise ex delicto, 
amounted simply to an allegation that the plaintiff was guilty of 
a breach or abuse of trust in the management of the business of 
his principal, for services in connection with which he sued; and 
the overruling of ths demurrer thereto was not error 


2. Where there were several pleas, and the jury found a general ver- 
dict in favor of the defendant, without specifying on which plea 
it was found, in order to take advantage of this omission, the 
plaintifi should have requested instructions from the court on that 
subject in his charge, or, when the verdict was returned, he should 
have cuiled attention to the omission and asked that it be rectified. 

(a.) Interpreting the verdict in this case fairly in connection with 
the pleadings and the issues made thereby, it must be inferred that 
the jury found for the defendant on the plea of the gencral issue, 
as amplified, and not on the plea of the statute of limitations. 

3. The testimony of Reynolds was properly admitted. It was not 
irrelevant, but tended to rebut the claim of the plaintiff of skill 

and efficiency in the management of the farm and operations con- 

nected therewith involved in this case. If its competency was 

doubtful, it should have been admitted and its weight left to the 
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jury. Even if its admission were error, it was not so material as 
to require a new trial. 

. The various exceptions to the rejection of testimony were properly 
abandoned here, as without merit. 

. Where a witness testified to most of the facts stated in his affida- 
vit appended to a motion for new trial as being newly discovered 
evidence, and such facts were merely cumulative, and no diligence 
was used by the movant in reference thereto, a new trial will not 
be granted on the ground of newly discovered evidence. 

. Where the charge of the court in respect to the statute of limita- 
tions was more applicable to the facts in the case and fully as fa- 
vorable to the excepting party as a request to charge made by 
him, the refusal of such request will not authorize a new trial. 


. The verdict isin accordance with the law and the evidence. 


February 9, 1886. 


Pleadings. Verdict. Practice in Superior Court. Ev- 
idence. New Trial. Oharge of Court. Statute of Lim- 
itations. Mutual Accounts. Before Judge Porrte. Ogle- 
thorpe Superior Court. October Term, 1884. 


To the report contained in the decision, it is necessary 
to add only that the following were among the grounds of 


the motion for a new trial: 

(1.) Because the court overruled the demurrer to the 
plea setting up the conduct of the plaintiff in the man- 
agement of the business confided to him, and asserting 
that he had been paid for all service rendered. The prin- 
cipal ground of demurrer was that this was setting up 
matters arising ex delicto in defence to an action ex con- 
tractu. 

(2.) Because the verdict found generally for the defend- 
ant without stating on which plea the. verdict was based. 

(3.) Because the court permitted the defendant’s coun- 
sel to ask a witness what crops, in his opinion, would be 
raised that year on the farm.—The objection was that this 
was irrelevant and not proper matter of opinion. 

(4.) [Certain grounds as to evidence were not pressed 
before the Supreme Court.] 
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(5.) Because the movant has discovered since the trial 
that he can prove by O. M. Stone, of Augusta, Georgia, 
that he contributed $368.46 of his own money in purchas- 
ing a new gin, to be used in place of the old articles des- 
troyed by the fire mentioned in the evidence. [Stone was 
a witness and testified by interrogatories on the trial. ] 

(6.) Because the court refused to charge as follows: 
“If you believe from the evidence that the plaintiffs claim 
for services was one entire account, then the statute of 
limitations did not begin to run against the same until the 
date of the last item in said account.” 

7.) Because the verdict was against the following 
charge: “If you believe that Mrs. Dalton employed him 
to render services during a term of years without limit, 
and promised him that she would pay him in her will, and 
he, relying on that promise, did not sue, then I charge you 
it was such a fraud as prevented the act of limitations 
from running, and the statute did not commence running 
until his discharge, indicating an abandonment of a pur- 
pose to pay him.” 

(8.) Because the verdict was contrary to law and evi- 
dence. 


Joun C. Reep; Barrow & Tuomas; Hamitton Mc- 
Wuorter, for plaintiff in error. 


J. T. Ottve; H. T. Lewis, for defendant. 


Hatt, Justice. 


This was an action in the statutory form on an open 
account, containing various items, and seems to have been 
brought principally for the purpose of recovering eleven 
thousand dollars alleged to be due the plaintiff for ser- 
vices rendered to Mrs. E. A. Dalton, in managing and con- 
ducting her entire business for eleven years at one thous- 
and dollars per annum, and to recover one-half the income 
and movable machinery of a mill and gin, in which it 

















118 SUPREME COURT OF GEORGIA. 


Dalton vs. Drake, executor. 








was alleged she and plaintiff were jointly interested. ‘To 
this suit Mrs. Dalton pleaded only the general issue; pend- 
ing the action, she died testate, and her executor in due 
time being made a party, filed further defences, one of 
which set forth the manner in which the plaintiff habitu- 
ally conducted her business ; his entire control over it; the 
receipt of large sums of money by him; his failure to keep 
account, or in any manner to show how he disbursed and 
paid out her money; his constant use of her employés 
about the cultivation of his own farm and of her planta- 
tion supplies, stock, farming utensils, etc.; her liberality 
in forwarding his interest by giving him a fine body of 
land worth some $2,400, and other acts of bounty towards 
him, alleging that he converted much of her money, etc. 
He also pleaded the statute of limitations to all except 
the items of the account accruing within four years pre- 
vious to the commencement of the suit. 

Anticipating the plea of the statute, the plaintiff, in the 
declaration as originally filed, alleged mutual dealings 
between himself and defendant and gave her several cred- 
its on the account sued, and after the plea of the statute 
had been filed, he amended his declaration twice; by the 
first of these amendments, he avers that he was employed 
at the stipulated wages above mentioned, and that the 
contract was to continue of force from year to year until 
one of the parties withdrew therefrom, wherefore his 
demand for the whole term of his service was entire and 
the statute did not commence to run against it until his 
discharge by the testatrix at or about the end of the year 
for which the last item of $1,000 in his hill of particulars 
is claimed; and by the other, he further alleges that some 
two or three years after his employment by testatrix com- 
menced, she agreed with and promised him that if he 
would go on under the contract and manage her business 
during her life, she would compensate him fully for his 
services by her will, and which promise she would renew 
whenever he would press her for payment; that, relying 
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in good faith on this promise, he faithfully performed his 
part of the contract until he was causelessly discharged 
from her service in the year 1881; that upon his discharge, 
a right of action accrued to him at once, and that by this 
conduct both she and her executor were estopped from 
pleading the statute. 

Treating the second of these defences as a plea of pay- 
ment, the plaintiff insisted that it was insufficient because 
it joined matters ex delicto with matters ex contractu, was 
vague, general, etc , not showing when or how the alleged 
payments were made, or the amounts of the same, or when 
or how the several conversions by him of her funds that 
came into his hands, and which he was charged with ap- 
propriating to his use, was effected, and for these reasons 
he demurred to this plea, but the demurrer was overruled, 
and the cause proceeded to trial upon the issues formed by 
the suit, as amended, and the several pleas of the defend- 
ant. Much testimony of a cenflicting character was 
given by each of the parties, and after being charged, the 
jury returned a general verdict for the defendant. A mo- 
tion was made for a new trial, upon numerous grounds, 
which was refused, whereupon the plaintiff excepted and 
brought the case by writ of error to this court. 

1. The first of the grounds which we shall notice is that 
which insists that there was error in overruling the demur. 
rer to the plea. We think that, although this plea was un- 
necessarily full, and was redundant, it was quite as specific 
and particularin its statements as were the allegations con- 
tained in the declaration and bill of particulars attached, to 
which it was areply; that, although it was superfluous, and 
might, for all practical purposes, have been omitted, as each 
of the facts and occurrences which it sets forth would have 
been admissible in defence of the suit under the general 
issue, yet it is not amenable to the charge of duplicity. 
The matter it sets out, which it is claimed is ex delicto, 
amounts simply to an allegation that the plaintiff was guilty 
of a breach, or perhaps an abuse,.of trust in the manage- 
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ment of testatrix’s business, which had been confided to him; 
and we think it does not lie in his mouth to complain 
that he was more particularly notified of the contemplated 
proof in respect to this subject than he would have been, 
‘had the defendant, as he might have done, relied on the 
plea of the general issue. 

2. There was no error in refusing to set aside this ver- 
dict because it was a general finding in faver of the de- 
fendant and did not specify the particular plea on which 
it was returned. In order to have availed himself of this 
deficiency in the finding, the plaintiff should have called 
attention to the fact and requested either the instructions 
of the court in its charge before the jury retired ; or when 
they returned with the verdict, he should have called at- 
tention to the omission, and have asked that it be then 
rectified ; but neither of these things seem to have been 
thought of, and it is now too late, as has been several times 
decided, to make the point available. Williams vs. Gun- 
nels et al., 66 Ga., 521; Continental Nat. Bk. of N. Y. 
vs. Folsom, 67 Id., 624. But we agree with our learned 
brother, Puttle, who tried this case, that, if the verdict is 
fairly interpreted in connection with the pleadings and 
the issues made thereby, it must be inferred that the jury 
found for the defendant under the plea of the general issue, 
as it was amplified by the plea to which the plaintiff de- 
murred, and which, for the .sake of easy designation and 
distinction, he termed a plea of payment, and not a plea of 
the statute of limitations. 

3. The testimony of Reynolds was properly admitted ; it 
was not irrelevant, but afforded some proof to rebut the 
claim set up by plaintiff of skill and efficiency in the man- 
agement of Mrs. Dalton’s farm and the operations there- 
with connected. Even if its competency had been doubt- 
ful, it should not, on this account, have been rejected, but 
this fact should have been considered in determining the 
weight to which it was entitled. But had it been irrele- 
vant, and should, for that reason, have been repelled, the 
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error in admitting it was not so material as to have author- 
ized the grant of a new trial. Under any view, it amounted, 
at most, to dust in the balance—only that and nothing 
more. 

4. The various exceptions to the rejection of testimony 
set out in several grounds of the motion for a new trial 
were properly abandoned here, as the points made have 
been too frequently and recently considered by this court 
and are too well settled to be again called in question. 

5. There is nothing in the alleged newly discovered 
evidence which would authorize an interference with the 
verdict. Itis,in fact, not newly discovered ; the witness who 
furnishes it was sworn on the trial, and testified to nearly 
everything set forth in his affidavit appended to the mo- 
tion; it is, at most, “ merely cumulative ;” and were this 
not the case, no diligence was shown in reference to it; if 
anything was omitted which should have been revealed 
when the witness was examined, it was omitted in conse- 
quence of the plaintiff's inattention or indifference; it is 
probable that it was not.deemed important by the able 
and experienced counsel who conducted his cause; we 
certainly do not think it essential in any view we have 
been able to take ofthe mutter. 

6. The charge given on the statute of limitations was, as 
we think, more apposite to the facts and circumstances in 
proof, and fully as favorable to the plaintiff, if not more 
so, than that requested by him and refused by the court. 
Besides, we are not satisfied that a case of mutual dealings, 
in the legal sense of that term, was made out. between 
these parties, and if it had been, it is by no means clear 
that such a case is excepted from the operation of our 
statute; there is at least a contrariety of legal and judicial 
opinion upon the subject; but as it is not essential to the 
determination of this case, we do not undertake to decide 
what the law is upon the contested point. We feel con- 
fident, as before suggested, that considerations arising upon 
this plea did not enter into the verdict. 
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7. The verdict in this case is much more in accordance 
with law and the weight and strength of the evidence than 
againstthem. Had the plaintiff done his duty in keeping 
and rendering accounts of his stewardship to one who 
acted to him more as a kind and indulgent parent than an 
exacting employer, all doubt about the particulars of this 
case would have been removed, and instead of vague gen- 
eralities in pleadings and so-called bills of particulars at- 
tached to them, his cause of action would have been spe- 
cifically and definitely set forth, and the proof would have 
been made to conform; instead of confusion and chaos, we 
should have had light and order. The very contract, both 
as to its existence and terms, upon which he originally 
proceeded, is left in much doubt; it is not established by 
absolutely reliable testimony. Occasional conversations 
of the testatrix, most of them with casual acquaintances, 
are resorted to for this purpose. Such evidence, under the 
most favorable auspices, is always to be carefully scanned, 
and from its liability to be misunderstood and misreported 
from its want of fulness and particularity, it is generally 
deemed anything but satisfactory and conclusive, and this 
is especially true where the voice of one of the parties 
to the conversation has been hushed in death, and all 
opportunity for explanation and correction is thus cut off. 

Had the party been in life, the attention of the witness 
might have been called to facts and incidents which might 
perhaps have corrected any misapprehension under which 
he was possibly laboring; or if this could not have been 
done, then a foundation might have been laid, or some other 
way might have been pointed out to either contradict or 
qualify his statements. 

It is somewhat remarkable that the plaintiff never re- 
turned this unquestionably solvent claim for taxation; 
that he failed to account satisfactorily for his omission or 
neglect to do so, and that he was unable to prove by any 
one that he ever, at any time, until he left her employment, 
made a demand on the testatrix for its payment. This 
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single fact goes far to explain the terms on which he lived 
with her, and shows that he was regarded as a member of 
her family, rather than an agent employed at regular 
wages under a contract. It negatives the existence of the 
contract upon which the suit was originally brought, and 
with others justifies, if it does not require, the inference 
that this bounty, together with what he expected from her 
will, was accepted as full compensation for his services. 
The record renders it probable that if this suit had been 
successful, the whole estate would have been taken to pay 
the judgment, and the plaintiff, to the exclusion of the next 
of kin of testatrix, would have become her sole legatee as 
effectually as though he had been so named in her will. 
The jury might well pause and consider before rendering 
a verdict that would involve such startling results. They 
doubtless thought, and we are inclined to agree with them, 
that substantial justice would be done by leaving these 
parties as they were when this suit was commenced. How 
far this verdict concludes the right of the plaintiff as to 
the property held jointly by the testatrix and himself, we 
are unable to determine, but we agree with the presiding 
judge that this claim was improperly joined with other 
matters in the suit; but for want of information, and be- 
cause of the uncertainty of the disposition which was made 
of it, we express no opinion and give no direction in the 
matter. The parties must take such course in reference 
to it as they shall be advised is proper. Every other thing 
involved in the suit is covered by this verdict, and as we 
find no error in the rulings or charges of the court, and as 
we think it is sustained by the proof, we cannot, and if we 
could, would not, interpose to set it aside by the grant of 
a new trial. 
Judgment affirmed 
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The will of testatrix directed that her debts should be paid; that five 
hundred dollars be paid to her friend, Miss Welman, to be by her 
appropriated to the erection of a suitable monument to the mem- 
ory of the deceased mother and aunt of the testatrix. The fourth 
item bequeathed the only piece of real estate owned by the testa- 
trix to the wardens and vestry of Christ Church for a parsonage, 
and if not needed for that purpose, for charitable uses. Other 
items distributed certain shares of Central Railroad stock among 
various charities, most of them connected with the Episcopal 
church, and among a few friends, the daughters of a late bishop 
of that church. 

The seventeenth item was as follows: ‘‘To my friend, Miss Marga- 
ret M. Welman, I give and bequeath all the silver, jewelry and 
other personal effects I may die possessed of, and not hereinbe- 
fore enumerated, having already communicated to her my wishes 
on the subject; and in connection with this bequest, I state that 
all the silver owned by me when the city of Savannah was cap- 
tured by General Sherman, as well as that left by my aunt, Mrs. 
Scott, was at that time stolen.”’ 

Item eighteenth was as follows: ‘All the rest and residue ot my 
estate, not hereinbefore specifically devised, bequeathed or dis- 
posed of, of what kind soever and wheresoever located, I give, de- 
vise and bequeath to the church wardens and vestrymen of the 
Episcopal church, in the city of Savannah, called Christ Church, 
and to their successors forever, whom I declare my residuary lega- 
tees, to be by them held or applied to and for the use and benefit 
of the said church in such manner as they may deem best for its 
interest.”’ 

A codicil bequeathed certain shares of stock to the wardens of Christ 
Church in trust, to pay over the dividends to a former slave of the 
testatrix during his life, and after his death, ‘‘ to hold said stock to 
the said church wardens and vestrymen of the Episcopal church 
in the city of Savannah, called Christ Church, with the rest and 
residue of my estate, as declared and bequeathed in the eighteenth 
item of my said will.’’ The testatrix left no other real estate than 
the lot devised for the church, but, besides silverware, jeweiry and 
the like, she left personal property aggregating about twenty-five 
thousand dollars. She had for many years been a devoted mem- 
ber of Christ Church and left no kindred: 

Held, that the seventeenth item of the will was intended only to 
cover and convey articles of slight value having a value derived 
chiefly from association and personal use, and that the valuable 
estate left by testatrix did not pass under the seventeenth item, 
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but under the residuary clause contained in the eighteenth 
item. 

(a.) Parol declarations of intention were not admissible in construing 
this will, nor is it necessary to resort to the memorandum of the 
former will; but if resort be had thereto and to the facts which led 
to the changes made by the codicil thereto, as well as in the pres- 
ent will, in relation to the personal bequests made to the devisee 
under the seventeenth item, the construction of the will already 
made is confirmed. 


February 9, 1886. 


Wills. Estates. Evidence. Before Judge Apams. 
Chatham Superior Court. June Term, 1885. 


To the report contained in the decision of the judge of 
the superior court, which is embraced in the decision of 
the Supreme Court, it is necessary to add only that the 
litigation arose on a bill filed by Miss Margaret M. Wel- 
man against Edward F. Neufville, executor of Miss Jane 


M. Young, deceased, and the wardens, etc., of Christ 
Church, to recover a considerable amount of money and 
shares of railroad stock in the hands of the executor. She 
claimed that this property passed to her under the seven- 
teenth item of the will, while the wardens, etc., claimed that 
the money and stock passed to them under the eighteenth 
item. The case was submitted to the chancellor without 
a jury. He allowed parol proof of circumstances outside 
of the will, such as the conversations of the testatrix, her 
relations, intimacy and attachment to the parties, the mak- 
ingof a former will and of codicils,and the reasons given 
therefor, etc., to be put in, but reserved the question of its 
admissibility to be determined in his final decision, which 
he subsequently rendered. The complainant excepted. 


CuisHotm & Erwin, for plaintiff in error, cited 17 Fla., 
328; 2 Jarm. Wills. t. p. 352, 364, 327, 322; 15 Vesey, 
507, 319; 17 Johns., 282; Cowper, 304; 3 Brown’s Ch., 
326; 14 Am. Dec., 577, note; 1 Y. & C., 300; 31 Ga., 486; 
18 /d/., 130; 24 Id., 84; 2 Roper Leg., 490 ; 1 Speers Kq,, 
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84; 11 Simons, 228 ; O’Hara Wills, 74; 16 Ves., 451 ; Code, 
§§2237, 2238, 2239, 2456. On 18th item, 2 Jarm. Wills, 
344, 335; Code, §2464; 32 Ga., 624; 50 Zd., 190; 3 Ves., 
25; 2 Redf. Wills, 115; 2 Myl. & K., 331. On extrinsic 
evidence, Wigr. Wills, 127-8, 103 ; 1 Speers Eq.,62 ; Story 
Eq. Pl., 863; 5 Mees. & W., 362; 18 How., 390; 13 M. & 
W., 198; Salk., 232; 8 Bing., 244; 6 Am. Dec., 363; 47 
Ga., 455; O’Hara Wills, 728, note i.; 30 Ga., 168-9; 62 
Ia., 256; 69 Id., 503; 49 Am. Rep., 454; 12 Johns., 389; 
64 Ga., 112; 14 Jd., 370; 1 Jarm. Wills, 733, 739. 





J. R. Saussy; R. Fatutraant; W. G. Cuartton, for de- 
fendants, cited 1 P. Wms., 302; 3 /d., 112; 15 Ves., 319, 
516; 13 Zd., 39-45 ; 1 Eq. O. Ab., 201; 2 Aik., 103 ; 3 Zd., 
61; 6 Mad., 82; Cowp., 307; 11 Simon, 221; 20 Pick., 252; 
3 Allen, 364; 128 Mass., 423; 33 Am R., 740; 2 Jar. 
Wills, 364; 2 Redf. Wills, 113; 2 Dr. & War.,59; 5 Ves., 
811; 1 Am. Dec., 293; Code, §§2457, 2456, 3804; 1 Jar. 
Wills, 594,600; 47 Ga., 466; 3 Allen, 366 ; 5 /d.,559;1 Am. 
Dec., 293 ; 6 Mad. Ch., 82; 14 Am. Dec., 576, note; 5 Mad. 
Ch., 51 (top); 1 Y. & C., 299; Code, §2476 ; 15 Ga., 123; 
30 /d., 453; 69 Zd., 500; 65 Jd., 276; 64 Jd., 165. 


Hat, Justice. , 


The complete analysis of the will to be construed, the 
clear and concise statement of the questions raised, and 
their satisfactory determination by Judge Adams, relieve 
us of much trouble and labor in the investigation and de- 
cision of this case, and render almost superfluous any ad- 
dition, upon our own part, to his luminous judgment, 
which is so clear and concise, and withal so complete and 
comprehensive, that we cannot do better than to transcribe 
and adopt it as our own opinion. To this conclusion, we 
have come after listening to and carefully considering the 
arguments and authorities presented by the learned and 
able counsel for both the contending parties. The follow- 
ing, save and except its merely formal parts, is that opinion: 
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‘This case involves the construction of the seventeenth item of the 
will of Miss Jane M. Young, which said seventeenth item is as fol- 
lows: 

‘To my friend, Miss Margaret M. Welman, I give and bequeath all 
the silver, jewelry and other personal effects I may die possessed of, 
and not hereinbefore enumerated, having already communicated to 
her my wishes on the subject, and in connection with this bequest, I 
state that all the silver owned by me when the city of Savannah was 
captured by General Sherman, as well as that left by my aunt, Mrs. 
Scott, was at that time stolen.’ 

Of the preceding items, it is sufficient to say that the first directs 
that the debts of the testatrix be paid. The second directs that $500 
be paid to her friend, Miss Welman, to be by her appropriated to the 
erection of suitable monuments to the memory of the deceased mother 
and aunt of testatrix. The third bequeaths lot 3, 4th tything, Anson 
ward, and improvements and all household and kitchen furniture, to 
‘the church wardens and vestrymen of the Episcopal church in 
Savannah, called Christ Church,’ and their successors in trust, as 
a parsonage for the residence of the rector of said church, and if not 
required for this purpose, then to be disposed of as may be deemed 
best conducive to the interests of said church, the furniture not to be 
sold, but if any portion of it be ndt needed for the parsonage, to be 
distributed among her servants, or the poor of the congregation of 
said church. The other preceding items distribute certain shares of 
Central Railroad stock among various charities, most of them con- 
nected with the Episcopal church, and among a few friends, the 
daughters of the late Bishop Elliott and others. The eighteenth and 
last item is as follows: 

‘All the rest and residue of my estate not hereinbefore specifically 
devised, bequeathed or disposed of, of what kind soever and where- 
soever located, I give, devise and bequeath to the church wardens and 
vestrymen of the Episcopal church, in the city of Savannah, called 
Christ Church, and to their successors forever, whom I declare my 
residuary legatees, to be by them held or applied to and for the use 
and benefit of the said church in such manner as they may deem 
best for its interest.’ 

A codicil to this will bequeaths to said wardens of Christ Church 
seven shares of the stock of the Merchants’ National Bank in trust to 
pay over the dividends to Wm. Waters, a former slave of testatrix, 
during his life, and after his death, ‘to hold said stock to the said 
the church wardens and vestrymen of the Episcop:l church, in the 
city of Savannah, called Christ Church, with the rest and residue of 
my estate as provided, declared and bequeathed in the eighteenth 
item of my said will.’ 

If we do not adopt the view which is favorabl» to the contention 
of this complainant, it is not the fault of the distinguished counsel, 
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who have so ably and earnestly maintained it. The authorities which 
they have so industriously collated, and the arguments by which 
these authorities have been so skillfully enforced, have received the 
most careful consideration of this court. More than ever has that 
consideration impressed us with the slight utility of precedents in the 
determination of questions of thischaracter. Here, as always in the 
construction of a will, the great purpose is to discover and to effect- 
uate the intention of the testator. 

To us itis perfectly apparent that the words ‘ personal effects,’ as 
used in the 17th item of this will, are employed in a restrictive sense ; 
that they were intended by Miss Young to embrace only ‘ effects’ 
of ‘personal’ use, like ‘ jewelry and silver;’ that they were not in- 
tended to operate on the residuum of her personal estate, but that this 
entire residuum is clearly and certainly bequeathed to Christ Chureh, 
named as the residuary legatee in the 18th and last item of the will. 

This bequest of ‘silver, jewelry and other personal effects’ is 
accompanied with the statement that the testatrix has already com- 
municated to her friend, Miss Welman, her wishes on the subject. 
These wishes are not declared,in the will. They have been confided 
t> Miss Welman. They are to control her disposition of these ‘ per- 
sonal’ effects. This language is entirely comprehensible and rea- 
sonable when applied to articles having but slight pecuniary value, 
having a value derived chiefly from association and personal use. 
This language is entirely incomprehensible and unreasonable, if ap- 
plied to the valuable property, aggregating some $23,000, which formed 
the residuum of this personal estate. It is evident that the testa- 
mentary scheme of Miss Young was by her carefully considered as to 
its minutest details. It is likewise evident that her purpose was to 
express this scheme with particularity and certainty in her will. 
This scheme involves a number of individuals and institutions made 
the recipient of pecuniary bounties, each being carefully described— 
the recipient of ten shares of stock, the recipient of five shares, the 
recipient of the income during life from seven shares. With this evi- 
dence of careful and particular direction afforded by these legacies, 
how can it be assumed that, in disposing of the great bulk of her per- 
sonal estate, this testatrix left undefined and undeclared the trusts 
which were to govern its use? 

The gift of these ‘effects’ is not an absolute gift. The ‘ wishes 
communicated’ impress upon it a trust, a most important and respon- 
sible trust, if it involves the disposition of this large personal estate. 
What were these wishes? What the trust? Who and what were to 
be its beneficiaries? Miss Young was without kindred. She partic- 
ularizes the different persons and objects that she seems to have as. 
sociated with her testamentary scheme. What other wishes can be 
reasonably imputed to her, that are to operate upon quite the moiety 
of her fortune, save those wishes of which (as we conceive) her will 
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contains the specific declaration? We think that the language em- 
ployed in connection with this bequest, and to which we have ad- 
verted, in itself furnishes a convincing and unanswerable argument 
against the construction which is maintained by the complainant. 

The eighteenth and last item of this will bequeaths all the rest 
and residue of this estate, not thereinbefore specifically devised, of 
what kind soever and wheresoever located, to the wardens of Christ 
Church, who are declared to be the residuary legatees. 

Here is an express gift of the entire estate, excepting only that 
which has been before specifically devised. Of the personal prop- 
erty, besides furniture, silver and jewelry, the only specific devises 
are of certain shares of stock that are set apart from the general es- 
tate, and particularly bequeaths to those designated in the items 
which precede the seventeenth. All is given toChrist Church, except 
these specific devises. 

If the ‘rest and residue’ of the estate here bequeathed in terms 
so clear and comprehensive to Christ Church, is not to embrace per- 
sonal property, it practically embraces nothing. The only real estate 
possessed by this testatrix was the house aad lot specifically devised 
to this church in the third item. There was no possible source from 
which she could expect any sensible accretion to her estate before 
her death. Nothing can be clearer than the intention, which is here 
manifested, to bestow upon her church her entire estate, save only 
these specific bequests before mentioned. 

Again, in the codicil this purpose is made evident when she di- 
rects that, after the death of William Waters, who is to receive the 
income from seven shares of stock during his life, said seven shares 
shall be held by the wardens, etc., of said church, ‘ with the rest and 
residue of my estate as provided, declared and bequeathed in the 
eighteenth item of my said will.’ 

This venerable lady had been a devoted member of Christ Church 
for many years. She was without kith or kin. She ‘ was born young 
and would die Young,’ was her facetious response to the pleasant 
sallies of her counsel. Her friend, likewise advanced in years, was 
possessed of an ample fortune of her own, and stood in no need of any 
one’s hounty. What more natural an reasonable, then, than that 
this testatrix should wish to contribute the fortune with which Provi- 
dence had endowed her to the advancement of the sacred mission of 
her church. 

Tothis friend she gives those articles of personal use, valuable only 
for their association, ‘having communicated to her her wishes on 
the subject.’ To this friend she entrusts the delicate duty of rear- 
ing memorials to her deceased mother and aunt. To the estimable 
lady who files this bill, we are sure no largess could be so grateful 
as this legacy of love. 

We concur with counsel for complainant that we are not at liberty 

v 75-9 
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to consider the parol declarations of intention that have been offered. 
Such evidence is admissible only in exceptional cases. We do not 
think there is any ambiguity in this will, and if there were, it is not 
of that character to render such testimony competent. Nor do we 
think it necessary or proper to resort to the memorandum, or the old 
will, in interpreting the meaning of this testament. We need not 
go beyond the four corners of this will to find its meaning clearly 


manifested. 
The state of facts which surrounded the testator the judicial exposi- 


tor should always regard.’’ 

If we resort to extraneous circumstances, and to other 
facts in proof, especially to the former will of testatrix, 
and the facts which led to the changes made by the codi- 
cils thereto, as well as in the present will, in relation to 
the personal bequests made to-Miss Welman, the com- 
plainant in this bill, we shall find abundant confirmation 
of the correctness of the result reached by this decree. 
These facts and the provisions of the will leave no doubt 
upon our mind that the testatrix intended that the great 
bulk of her property should vest in the wardens and ves- 
try of Christ Church as her residuary legatees, and if there 
could be the least question upon that point, it would be 
settled by the citation of authorities relied on by counsel 
for the defendants in error, which will be found in the re- 
porter’s statement of the case. 

Judgment affirmed. 


MILLER ef al. vs. REDWINE et al. 


1. A trustee is invested with sufficient power to execute the trust, 
and in order to determine the power of the trustee, the court will 
look into the character of the trust estate. Therefore, where a 
will bequeathed to a married woman and her children a lease held 
by the testatrix on a hotel, and also the furniture contained therein, 
and all the live stock about said hctel, and all the accounts and 
debts of every kind, and real and personal property belonging to 
said testatrix at the time of her death, and appointed the husband 
of the married woman, who was the son of the testatrix, as exec- 
utor, “to carry into effect my wishes as above expressed,’’ and 
concluded thus, ‘‘I also appoint Ebenezer T. White, trustee, to 
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hold said property for the said Sallie A. White and her children, 
with the right to sell said property and re-invest t he same for the 
benefit of his cestuis que trust at any time, without an order of 
court for that purpose :’’ 


Held, that the trustee had power to mortgage the trust property to 


2. 


raise money to carry on the hotel business. 

Where the trustee purchased furniture for the trust estate from 
one Miller, and was to execute a writin g whereby Miller was to 
retain the goods until they were paid for, but this was not done, 
and where the wife individually purchased furniture from one 
Snook, and gave him a writing where by he was to retain the title 
until the goods were paid for, but this contract was not recorded, 
and where a mortgage was made to one Redwine, covering both 
the trust property and the property bought by the wife, and two 
mortgages were made to one Ricks, covering the trust property, 
and on the final hearing of a bill to distribute the fund arising 
from the sale of the property, it was decreed that Redwine should 
first be.paid, and no exception to this was taken, and it was held 
that the mortgage liens of Ricks were valid as to the trust prop- 
erty: 


Held, that Snook, having sold to the wife individually, had no equit- 


able claim upon the proceeds of the furniture sold by Miller to the 
trustee ; and a judgment therefor in favor of Snook against Miller 
was erroneous. 


. Held, further, that the last mortgage of Ricks should have been 


purged of all usury and reduced to the amount of money loaned 
by him to the trustee. 


February 9, 1886. 


Trusts and Trustees. Mortgages. Liens. Powers. In- 


terest and Usury. Before Judge Hammonp. Fulton Su- 
perior Court. April Term, 1885. 


Reported in the decision. 


L. W. Tuomas; Assott & Smrtw, for plaintiff in error. 


W. I. Heywarp; Hoxe & Burton Smitu; A. M. SPEER; 


Hayeoop & Martin, for defendants. 


BLANDFoRD Justice. 


J. B. Redwine and William W. Ricks having obtained 


mortgages on the hotel property of the National Hotel, 
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Atlanta, and the Stone Mountain Hotel property,—Red- 
wine from E. White, agent and trustee, and his wife, Sallie 
A. White, and children, his cestuis que trust, and Ricks, 
one mortgage for one thousand dollars, older than Red- 
wine’s mortgage, from E. T. White, agent and trustee for 
his wife and children, on the hotel property of the National 
Hotel, Atlanta, and also another mortgage younger than 
the mortgage of Redwine,—these several mortgages were 
foreclosed and levied on the property mortgaged. Miller, 
Snook and others, as creditors of Mrs. Sallie A. White and 
of Ebenezer T. White, as trustee for his wife and children, 
filed the bill in this case, whereby they claimed that Eben- 
ezer T. White could not, as trustee for his wife and chil- 
dren, under his mother’s (Ann 8S. White’s) will, mortgage 
the trust property to raise money to carry on the hotel 
business. The following is the will of Mrs. Ann S. White: 


““T give and bequeath tomy daughter-in-law, Sallie A. White, and 
her children, the lease which I hold on the Ricks House, at Carters- 
ville, Georgia, and also all the furniture contained in the Ricks House, 
and all the live stock about said hotel belonging to me, and also all 
accounts and debts of any kind, real and personal, owned by me at 
the time of my death. [appoint my son, Ebenezer T. White, my 
executor to carry into effect my wishes as above expressed. I also 
appoint Ehenezer T. White trustee to hold said property for the said 
Sallie A. White and her children, with the right to sell said property 
and re-invest the same for the benefit of his cestuis que trust at any 
time, without an order of court for that purpose.’’ 


Snook sold a bill of furniture to Mrs. Sallie A. White, 
and she gave him a writing, whereby he was to retain the 
title until the goods were paid for. This was signed by E. 
T. White, agent, but was not recorded, as required by law, 
when the mortgages to Redwine and to Ricks were exe- 
cuted. A.J. Miller sold a bill of furniture for the Stone 
Mountain Hotel to E. T. White, trustee, and he was to exe- 
cute a writing whereby Miller was to retain the title until 
the goods were paid for, and this was not done. The 
mortgages of Redwine and Ricks covered all the property 
of the trust estate and of Mrs. Sallie A. White. 
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A receiver was appointed and all the property sold; 
that of the Stone Mountain Hotel brought two hundred 
and fifty dollars, which was bought by Miller, he giving 
his bond for the same. The last mortgage of Ricks was 
given to secure the loan of two hundred dollars in money 
to E.T. White, and usury, and for services as a hotel clerk. 
The cause came on for a final hearing, when the court de- 
creed that the amount due on Redwine’s mortgage be paid. 
To this part of the decree there is no exception (taken. 
The mortgage liens of Ricks were held to be valid as to 
the trust property. It was decreed that Miller pay Snook 
two hundred and fifty dollars, the amount of his bond given 
for the Stone Mountain furniture purchased from Miller. 

This decree is excepted in each and every part thereof 
by Miller, and error is assigned thereon, and the case is 
here for review, except as to Redwine. 

1. A trustee is invested with sufficient power to execute 
the trust, and in order to determine the power of the 
trustee, the courts will look into the character of the trust 
estate. Code, §2340. In Wayne vs. Myddleton, 2 Kelly, 
383, four slaves were conveyed by William Pelot to Levi 
S. DeLyon in trust for the sole and separate use of Elvina 
Peict, his wife, during her life, and after her death to her 
children. The deed authorized Mrs. Pelot, by and with the 
advice and consent of her trustee, to sell and dispose of 
the trust estate when she shall deem it proper to do so, 
and to re-invest the proceeds upon like trusts. She pur- 
chased a tract of land from Middleton, the growing crop 
thereon, and hired three negroes from Middleton till the 
end of the year for the sum of $1,476.00. She executed 
her notes for this sum, which were secured by a mortgage 
on the four slaves embraced in the trust deed and a mort- 
gage on the land. It was held that it was competent for 
Mrs. Pelot to make this contract. This decision seems to 
cover this case, and is direct authority to sustain the rul- 
ing of the court below. 

2. The next complaint is that the court erred in decree- 
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ing that Snook should recover of Miller two hundred and 
fifty dollars, the amount uf the bond which Miller gave 
the receiver for the Stone Mountain furniture which Miller 
had sold to White, trustee. 

Upon what principle or authority the court thus decreed, 
we have been unable to ascertain. Snook had no lien or 
claim on this furniture ; he had sold to Mrs. Sallie White 
individually, whereas the money which Miller owed was 
for furniture sold by him to the trustee. His equity was 
greater than that of Snook on this fund; indeed, Snook 
had no equity on this fund; Miller had, and the decree 
should have been in his favor. 

We think the last mortgage of Ricks should have been 
purged of all usury and reduced to the amount of money 
loaned by him to the trustee. 

Judgment reversed. 


FietcuHer vs. Horne, guardian, e¢ ai. 


1. Where, in an action ofejectment, both parties claimed under a com- 
mon grantor, and under a notice to produce, served on the defend- 
ant, she produced a chain of title, except one deed, which plaintiffs 
claimed created a life estate with remainder to them, and such 
deed was recorded, and the records of the county where it was 
recorded had been destroyed ; and where the defendant had previ- 
ously filed a bill and had placed the original deed in the hands of 
her counsel, and a copy thereof had been attached to the bill 
sworn to by her, and the original had been returned to her, but 
was not produced under notice, the existence of the original and 
its loss were sufficiently proved, and the copy was admissible in 
evidence. 

(a.) Where an unrecorded deed is offered in evidence, proof by the 
attesting witnesses is necessary; but where a deed has been re- 
corded and lost and the record has been destroyed, a copy of the 
original may be proved by the person who made it, and the at- 
testing witnesses need not be called for that purpose. ; 

(b.) The record of the deed is proof of delivery, and its subsequent 
possession by one who derived title from a grantee under it is suf- 
ficient to establish such delivery. 

(c.) It appearing beyond controversy that both parties in this case 
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held under a common grantor, the presiding judge might have so 
told the jury ; but if; instead of so doing,-he submitted the question 
to the jury, he furnished no ground for complaint at the instance 
of the defendant. 

(d.) Parties to an ejectment suit who hold under a common grantor 
cannot attack his deed or that of his feoffor. 

2. A deed conveyed to ‘‘ A. J. Baggs, jr., for the use, benefit and 
advantage in trust for said Sarah E. Baggs for life, exempt from 
marital rights of said Wm. R. Baggs or any future husband said 
Sarah E. Baggs may have, to-wit (Then follows the description 
of the land): ‘‘ To have and to hold the above described property 
to him, the said A. J. Bagys, jr., in trust for said Sarah E. Baggs 
and her children, as above specified, forever, free from the debts, 
liabilities, obligations and contracts of the present or any future 
husband of the said Sarah E. Baggs’’ : F 

Held, that this deed created a life estate in Sarah E. Baggs, with re- 
mainder in fee to her children. 

(a.) This case differs from that in 61 Ga., 227, which was in respect 
to the production of witnesses to a deed in court. 


February 9, 1886. 
Deeds. Evidence. Witness. Charge of Court. Es- 


tates. Before Judge Apams. Liberty Superior Court. 
May Term, 1885. 


Reported in the decision. 


GarRaRD & Metpem; Lester & Ravenet, for plaintiff 
in error. 


J. W. Farmer; W. W. Fraser, for defendants. 


Jackson, Chief Justice. 


This is an action of ejectment brought by the guardian 
of James M. Baggs and others, children of Wm. R. Baggs, 
against George F. Fletcher, for the recovery of a tract of 
land in the county of Liberty, formerly in the county of 
McIntosh. The jury, under charge of the court, found for 
the plaintiff, and the defendant moved for a new trial, 
which was not granted, and he excepted. 

The case turns on two issues of law and fact: First, was 
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a copy-deed properly admitted in evidence ; and secondly, 
what is the title, and to whom is the land conveyed by 
that deed ? 

1. The plaintiffs derive title from a deed made by Elisha 
Smith to their relative in trust for their mother and them- 
selves. The defendant claims under the same deed. All 
the original deeds in evidence were produced by the de- 
fendant under notice. They show that boih parties claim 
under the common grantor. Tie question whether or not 
both parties did so claim was submitted to the jury by the 
court. They so found, the presiding judge so held, and we 
so think also. 

The father of these plaintiffs conveyed to Smith, and 
Smith to A. J. Baggs, jr., in trust for the wife and children 
of W. R. Baggs. The wife sold and conveyed the land to 
one Moody, and from Moody it came down to defendant, 
who thus is shown by his own title deeds, drawn from 
him by notice, to hold under Smith and W. R. Moody and 
Smith’s deed to A. J. Baggs in trust for Mrs. W. R. Baggs 
and children. So that the contention, on defendant’s part, 
is that this trust deed vested absolute title in the wife of 
W.R. Baggs, while the children of W. R. Baggs, these 
plaintiffs, claim that their mother took only a life estate 
therein with remainder to them, and she being dead, the 
title is now in them, she selling to Moody only a life es- 
tate. 

So that, if the defendant claims title under the deed out 
of Smith into A. J. Baggs in trust, etc., how can defend- 
ant object to the admiss ion of the copy of it in evidence ? 
The deed, which was drawn from him under notice, is a 
deed from Mrs. Baggs to Mrs. Moody, and the possession 
of that deed as a link in his title is evidence that she had 
some title, and the only title deed to her is the copy-deed, 
whose admission is resisted by him. It is morally certain 
that he claims under it. The record discloses the fact that 
this defendant brought a bill in equity against one of his 
intermediate grantors on a deed from which this copy is 
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taken word for word; that he swore to that bill; that he 
gave the original to his counsel to draw that bill; that the 
counsel returned it to him; that he failed to produce it 
under the notice, though producing the others called for in 
the same notice. 
- The objections urged to its admissibility by his counsel 
are, first, that there is no proof of the existence of the 
original deed, There is proof of its existence and its re- 
cord. That proof is the evidence of defendant’s counsel 
in the equity cause brought by him against one of his 
feoffors, to whom he himself gave it. The counsel swore 
that the copy was exact —the witnesses the same, and whom 
he knew and that he could not be mistaken about it—and 
that he himself copied it from the original deed given him 
for that purpose to exhibit to the bill in equity of defend- 
ant, with the certificate of record by the clerk thereon. 
Thus its existence is proved—the existence of the original. 
It is said again that the witnesses to the deed should 
have been called to prove its execution. If the original 
deed had been offered and had not been recorded, then 
indeed the witnesses must be called ; but if this original had 
been offered, no witnesses need have been called, because it 
was recorded. If the position be that the witnesses must 
be called to give evidence about the copy, then the reply 
is that theirs is not the best evidence of the contents of 
the deed. It is often the case that witnesses know noth- 
ing of the contents of the deed, but merely attest the sig- 
nature and delivery. The man who saw the original, read 
it, copied it, prepared a bill in equity upon it, scanned it 
closely, got it from the defendant in this case himself as 
the original, is the very best possible witness of its con- 
tents and of the fact that the copy contains those contents 
verbatim et liieratim. We cannot conceive of evidence 
more conclusive, or of better evidence, the court-house 
and record books of McIntosh county having been burnt 
up, so that a copy therefrom could not be obtained. But 
drowning men catch at straws, and it is objected that there 
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is no proof of the delivery of the original. ‘The record of 
itis proof. The custody of it by one who derived title 
from a grantee under it, and that one the defendant, is con- 
clusive proof of delivery. The person who held the legal 
title is dead. The only grown person who held an equita- 
ble interest under it conveyed to a feoffor of this defend- 
ant. When she had it, that proved delivery to her and 
her children. 

So there is no trouble about delivery. So that the pre- 
siding judge might well intimate, when overruling the 
motion for a new trial, that he erred in favor of the defend- 
ant when he submitted the question to the jury whether 
both parties held under the same grantor. They did be- 
yond doubt or controversy, and he might have told the 
jury they did, for the facts of this record are all one-sided 
and make no contest over it. 

The existence of the original deed and the accuracy of 
the copy is beyond doubt against this defendant. They 
are conclusive upon him. Holding under a common 
grantor, neither side can attack his deed or that of his 
feoffors. They must both bow to that title, because both 
branch out from that root. As to the loss of the original, 
it is sufficiently established to let in the copy. It is traced 
into defendant’s possession last; notice to produce it is 
given him; he has it not; and if he has it not, it is lost, 
for the whole chain he had and produced, except this one 
link. 

2. So we reach the second and only other issue, how 
much interest had Mrs. Baggs, from whom defendant holds, 
under the deed from Smith to A. J. Baggs, trustee? If 
she had the fee, then she sold the fze and conveyed it to 
Mvody and the rest down to defendant. If she had only 
a life estate, only that: she conveyed, and being dead noth- 
ing is left her grantees. And if these children of hers are 
remaindermen under that deed, then the title is in them, 
the trust being executed, and they must recover. 

The deed is a peculiar one; it conveys to. 
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“A. J. Baggs, jr., for the use, benefit and advantage in trust for 
said Sarah E. Baggs for life (exempt from marital rights of said Wil- 
liam R. Baggs or any future husband, said Sarah E. Baggs may have) 
to-wit’? (then follows the description of the land), ‘‘to have 
and to hold the above described property, to him the said A. J. 
Baggs, jr., in trust for said Sarah E. Baggs and her children, as 
above specified, forever, free from the debts, liabilities, obligations 
and contracts of the present or any future husband of the said Sa- 
rah E. Baggs.’’ 

Then follow the signature and attestation clause. 

The clause after the habendum and tenendum conveys 
the absolute title—forever—to the wife and children of 
William R. Baggs. The fee is thereby put in them; and 
if nothing else were in the deed, Mrs. Baggs and children 
would own the fee as tenants in common; but the former 
part of the deed limits the interest of Mrs. Baggs to a life 
estate. So that the whole deed construed together con- 
veys the life estate to her and the remainder in fee to the 
children, who are the present plaintiffs. When the life 
use or equitable interest is conveyed to her for life, no 
mention is made of her children; but when the deed 
passes the fee in the habendum and tenendum clause, then 
the words, “as above specified,” refer to the limitation put 
on Mrs. Baggs’s interest and narrow it to a life estate, 
leaving that of the children a fee in remainder. Those 
words cannot refer to children, because none are specified 
anywhere above in any part of the deed, but it is above 
specified that Mrs. Baggs shall take only a life estate, and 
the words apply to her and the limit on her interest spec- 
ified above. True, it is awkwardly expressed and the 
words follow the word * children,” but they follow the 
whole clause, too, and qualify all of it. That whole clause 
is, “in trust for Sarah E. Baggs and her children as above 
specified,”—that is there being no specification of the 
children or about the children, but a specification of the 
interest she is to have and about her alone, the words, “ as 
above specified,” must refer to her and her interest. Be- 
sides, the former part of the deed prevails over the latter, 
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unlike a will; and if she took only a life estate in the 
conveying part, and a fee with her children by the words 
in the habendum clause, the latter would yield to the 
former, both not being able to consist. 

So we think with Judge Adams, in his lucid and aoa 
presentation of the case in overruling the motion for a new 
trial, that the facts demanded the verdict, his ruling on 
the legal points being correct, and the law and facts unit- 
ing in perfect harmony on the verdict. 

No authority cited by plaintiff in error jostles a single 
legal point ruled above. The decision in 61st Georgia, 227, 
affects the production of witnesses to a deed not lost, but 
in court. They are the best witnesses to prove its execu- 
tion, and must be produced, if fhe deed needs proving. So 
of the former case in the 10th, cited in that. Here the 
deed is lost and its contents are to be established; and so 
about the other citations on the questions made. 

See for plaintiff in error Code, §§2701, 2713, 3820, 
3821; 32 Ga., 688; 30 Jd., 391; 61 Jd, 227; Rule 42; 
1 Hill on Real Prop., 355; 48 Ga., 589; Code, §2690; 20 
Ga., 723. 

The last case is cited te show that the consideration of 
a deed may be inquired into, etc.; but where both parties 
hold under it. cuz bono ? 

For defendant in error, Code, §3821; 53 Ga., 688; 56 
Id., 260; 49 Id., 409; 43 Jd., 290; 32 Jd., 594; 48 Ld. 
600 ; Code, §2697; 36 Ga., 200; Code, §2260. 

Judgment affirmed. 


McDovueat vs. SANDERS. 


If alandlord seeks to enforce by foreclosure a special lien on the 
crop grown on the rented premises, it is necessary to allege a de- 
mand and refusal to pay the rent; but where a landlord merely 
proceeds to acquire a general lien by the issuance and levy of a 
distress warrant on any property belonging to the defendant, such 
an averment is not necessary. 
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(a.) An affidavit to obtain a distress warrant alleged the indebted- 
ness for the rent of the premises; that it was to be paid in cotton ; 
that cotton was made on the land in the year for which the rent 
accrued and on which the defendant lived in that year; and that 
the sum agreed to be paid ‘“‘is now due.’’ The warrant com- 
manded the officer executing it ‘‘ to levy on and sell, as provided 
by law, a sufficiency of the property”’’ of the defendant to make 
the sum claimed, together with costs. The levy was upon seed 
cotton gathered and cotton and corn in the field cultivated that 
year by the defendant, all seized as his property: 

Held, that this was a proceeding to enforce a general lien on the de- 
fendant’s property, and not to enforce landlord’s special lien on 
the crops raised that year; and it should not have been dismissed 
for want of an averment of demand and refusal to pay. 

(b.) It does not follow from §1977 of the Code that one having, as a 
landlord, a right to rent, which may be either a special or a general 
lien, is obliged to adopt the remedy for the enforcement of the 
former in preference to that given to enforce the latter, or that, 
where he has two demands for rent, one a special and the other a 
general lien, he may not include and enforce both in one distress 
warrant. He is not compelled, but has the option, to do so. 

(c.) The case of Lathrop & Co. vs. Clewis, 63 Ga., 282, is not analo- 
gous to the present case. 


February 9, 18:6, 


Landlord and Tenant. Liens. Distress Warrant. Be- 
fore Judge Lumpkin. Hart Superior Court. March Term, 
1885 


McDougal made an affidavit to obtain a distress warrant 
against Sanders,-stating as follows: 

‘‘T. H. Sanders, his tenant, of said county, is indebted to him five 
bales of good middling cotton, each bale weighing 400 pounds, in all 
making 2,000 pounds of lint cotton, worth the sum of about two hun- 
hundred dollars, for rent, which the said T. H. Sanders, made on 
the land of the said Thos. E. McDougal, and whereon the said land the 
said T. H. Sanders lives, for the year 1882, which sum is now due.”’ 


The warrant issued thereon commanded the levying 
officer to levy on a sufficiency of the property of the de- 
fendant to make the money. The levy was on certain 
seed cotton and on certain cotton and corn in the field cul- 
tivated that year by the defendant. 

It was admitted that the cotton and corn levied on were 
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raised in 1882, and were part of the crop of that year made 
by the defendant on land rented that year from the plain- 
tiff, and that the distress warrant was proceeding to collect 
the rent for that year.. The court thereupon dismissed the 
warrant, on the ground that no demand and refusal to pay 
the rent was stated in the affidavit or warrant. The plain- 
tiff excepted. 


Joun H. Sxetton; Joun P. Snannon, for plaintiff in 
error. 


McCorry & Prorrirt, by brief, for defendant. 


Hatt, Justice. 


If this be a proceeding to enforce the special lien ofthe 
landlord upon the crop of the tenant raised on the land 
rented, then the court was right in holding that a previous 
demand on the defendant for payment of the sum alleged 
to be due, and a refusal on his part to pay was essential 
to the assertion and enforcement of such lien and in dis- 
missing the warrant because of a failure to aver the de- 
mand and refusal to pay; but if, on the contrary, it was 
an ordinary distress warrant to collect rent out of the 
property of the defendant, then no averment of a demand 
for payment and a refusal thereof was necessary, and there 
was error in dismissing the proceeding for want of such 
an averment. The question to be resolved, then, is whether 
this was a proceeding to enforce a special lien upon the 
crop grown on the rented premises, or one to acquire a lien 
by the levy of the distress warrant upon any property be- 
longing to defendant which attached only from the date 
of the levy. It is conceded by the plaintiff in error that 
this is not valid as a proceeding to enforce a special lien 
of the landlord, and it is insisted that such was not its ob- 
ject, but that it is good as a distress warrant to acquire a 
lien upon such of the property of the defendant as might 
be levied on, and which took effect only from the date of 
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the levy ; that this proceeding was not had under §§1977 
and 1991, but under §§2285, 2286 and 4082 of the Code. 

An inspection of the record will determine the character 
of this preceding. The affidavit for the warrant, after al- 
leging indebtedness for the rent of the premises, and the 
mode in which it was to be paid—viz., in cotton—and that 
cotton was made on the land in the year for which the 
rent accrued, and on which the defendant lived in that 
year, states that the sum agreed to be paid “is now due.” 
The warrant commands the officer executing it “ to levy on 
and sell, as provided by law, a sufficiency of the property ” 
of the defendant to make the sum claimed, together with 
costs, and to have the same before the superior court, etc. 
The levy is upon seed cotton gathered and corn and cotton 
in the field cultivated that year by the defendant, and all 
seized as his property. There is nothing in the testimony 
or in the facts admitted inconsistent with what appears 
from the foregoing recitals. 

Whatever may have been privately intended, it is per- 
fectly clear that this warrant, and the affidavit on which it 
was founded, makes no case for the enforcement of the 
special lien of the landlord upon the crop raised on the 
land rented by the tenant; besides, failing to aver a de- 
mand and refusal of payment, as provided in section 1991, 
sub-sec 1 of the Code, it does not state that crops on the 
rented land had matured, or make the other equivalent 
statement that it had been otherwise agreed on as to the 
time from which such special lien should date, as required 
by the preceding section (1977) of the Code. It does not 
follow from this latter secton that the party having, as 
landlord, a right to rent, which may be either a special or 
a general lien, is obliged to adopt the remedy for the en- 
forcement of the former in preference to that given to en- 
force the latter, or that, where he has two demands for 
rent, one a special and the other a general lien, he may 
not include and enforce both in one distress warrant; he 
is not compelled, although he has the option, to do so, as 
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was expressly ruled in McCray vs. Samuel, 65 Ga., 739; 
indeed, the authority to enforce both by the same process 
is expressly provided for by the last recited section of the 
Code (1977). The cases of Buffington vs. Hilley, 55 Ga., 
655, and Hill vs. Reeves, 57 Lb., 31, decide that, except in 
cases of special }; ‘ns for rent on crops made on the land 
rented, a landlord may distrain without a previous demand 
and refusal to pay, and without the allegation thereof in 
his affidavit. Lathrop & Co. vs. Clewis, 63 Ga., 282, is 
not in point, nor is at all analogous to the case at bar; 
that was an attempt by the assignee of a contract for rent 
to collect it by a distress warrant. The contract reserved 
no lien, and none had accrued by operation of law which 
could be assigned when the contract was thus transferred, 
and the decision was to the effect that the lien was not 
assigned under the statute, and consequently that the re- 
lation of landlord and tenant did not exist between the 
plaintiffs and defendant, which, was indispensable to the 
power to distrain. If the lien had been properly assigned 
under the statute so as to create that relation, it was stated 
that a case would exist where the party would be compelled 
to resort to his special lien, and in that event a demand 
and refusal would be necessary before the warrant could 
issue. We have no facts in this record making such a case. 
This was a distress warrant issued to acquire and perfect 
the lien by levy on the defendant’s property, and no pre- 
vious demand for the rent and refusal to pay was essential 
toits validity, and the court erred in so holding and in dis- 
missing it on that ground. 
Judgment reversed. 


Tue Georaia Rartroap vs. MiItcHELL 


The 49th rule of the superior court requires a person applying for a 
new trial to make outa brief of the oral and a copy of the written 
evidence, which shall be filed under the approval of the judge 
who tried the case, and then it becomesa part of the record in the 
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case, and may be certified by the clerk as such. Itis not a com- 
pliance with this rule for parties to agree, and the court to order 
that a part of the evidence may be omitted from the brief, and if 
the case should be brought to the Supreme Court, that the clerk 
may copy such evidence in the record. If any portion of the evi- 
dence should be left out of the brief, but should subsequently be 
attached thereto and approved by the judge “this might suffice ; 
but where interrogatories never were attach _ to the brief of evi- 
dence, but the clerk found them in his office, and, under agree- 
ment of counsel and the order of the court made when the brief 
of evidence was presented for approval, the clerk copied such in- 
terrogatories and embraced the copy in the transcript of the record 
sent to this court, this was not sufficient. 


(a.) This court is less reluctant to dismiss the writ of error, because, 
from a careful inspection of the record, it appears that substantial 
justice has been done by the verdict and judgment rendered. 


February 9. 1886. 


Practice in Supreme Court. Practice in Superior Court 
New Trial. Before Judge Hammonp. Fulton Superior 
Court. October Term, 1884. 


When this case was called in the Supreme Court, a 
motion to dismiss it was made on the following grounds: 

(1.) Because Emily Mitchell, as next friend of Edward 
Mitchell, was not made a party defendant to the motion 
for new trial, the refusing of which is the judgment as- 
signed as error, and the judgment excepted to was not 
rendered in any proceeding to which she was a party. 

(2.) Because the declaration was filed and trial had in 
a case in which Edward Mitchell, a minor, by his next 
friend, Emily Mitchell, was the plaintiff, and the motion 
for new trial and bill of exceptions is not in a case so 
sounding, but in a case sounding Ed. or Edward Mitchell 
against the Georgia Railroad and Banking Co. 

(3.) Because all the documentary evidence used on said 
trial is not included in the transcript of the record or in 
the bill of exceptions, and is not sent up to this court 
properly certified or identitied, as appears on the face of 
the record. 

v 75-10 
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(4.) Because the record in this court does not contain 
any brief of evidence made out, approved and fi'ed, as by 
law provided, but only contains a copy of the stenogra- 
pher’s notes of the questions and answers of counsel and 
witnesses and the altercations between counsel and wit- 
nesses and the court, copy of diagram, copy of certain in- 
terrogatories, as well as what transpired between counsel 
and witness and the court in the absence of the jury. 


(5.) Because the bill of exceptions was marked “ filed 
in office January 23, 1885,” and this entry was afterwards 
obliterated and altered, and with red ink (written over said 
date of filing) another entry of filing was made, to-wit 
“ January 22.” 

The following agreement and order appear in the record 
at the close of the oral testimony, which was a copy of 
the questions asked the witnesses and their answers, ob- 
jections and what was said by counsel and the court: 

‘‘We agree to the above and foregoing as a correct brief of the oral 
evidence in said case, and that the original interrogatories and dia- 
gram tables or other documentary evidence may be used on the hear- 
ing of the motion for new trial; and if the case is carried further, the 
same may be copied with the record by the clerk. October 18, 1884. 


“J. B. Cumminc; Hittyer & Bro., Defts’. Attys. 
‘*A. H. Cox, PI’ff’s Atty.”’ 


“The above and foregoing brief of evidence and argument (agree- 
ment) approved and ordered filed with the record, 13th December, 
1884, and the clerk will copy the interrogatories of Hutchinson, table 
in Reese’s Manual and the diagram identified by signature of coun- 
sel. W. R. Hammond, J. 8. C. A. C.” : 

The diagram was copied and appears in the record in the 
midst of the oral testimony before the above stated agree- 
ment and order. It shows that the names of counsel were 
written on it. The tables from Reese’s Manual were not 
copied at all. After the order above stated there follows in 
the record the charge of the court approved by him. Then 
follows what appears to be a copy of interrogatories and an- 
swers of A. Hutchinson in the case of Emily Mitchell, as 
next friend of Edward Mitchell vs. The Georgia Railroad 
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and Banking Company, and then the supersedeas, and the 
clerk’s certificate to the record. 

The declaration begins thus: “The petition of Edward 
Mitchell, who, being an infant, sues by his next friend, 
Emily Mitchell, his mother, respectfully shows,” etc. 
The motion for a new trial states the case as “Ed. Mitchell 
vs. Ga. R. R. & Bkg. Co.” 

The bill of exceptions states the case as that of “Ed- 
ward Mitchell versus The Georgia Railroad and Banking 
Company.” It recites the agreement: above stated, and 
states that the written evidence appears in the record. 

The judge’s certificate to the bill of exceptions is dated 
January 10,1885; the record was certified by the clerk 
January 31, 1885, and appears as set out above. 


Jos. B. Cummine; Hittyer & Bro., for plaintiff in error. 


A. H. Cox; J. H. Lumpkin, for defendant. 


BLANDFORD, Justice. 


A motion was made to dismiss this writ of error, upon 
the ground that the depositions of one Hutchinson are not 
embraced in the brief of evidence filed on the motion for 
new trial and the same are not annexed or attached to 
said brief. The parties by their counsel agreed in writing 
that the clerk of the court might certify the same as part 
of the record. This agreement was approved by the pre- 
siding judge, and the clerk ordered to certify the deposi- 
tion as part of the record, which he did, not as part of the 
brief of evidence, but merely incorporated the same in the 
record, and the judge in the bill of exceptions states that 
this was done. 

The 49th rule requires the applicant for new trial to 
make out a brief of the oral and copy of the written evi- 
dence, which shall be filed under the approval of the judge 
who tried the case, and then the same becomes a part of 
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the record in the case and may be certified by the clerk 
as such. 

If the parties by agreement and order of the court could 
dispense with a part of the evidence, being incorporated 
in the brief of evidence, they could as wel! dispense with 
all the evidence, and thereby render nugatory the rule 
which requires the evidence to be incorporated in the 
brief. If we should countenance this departure from the 
rule, we would be called upon soon to sanction the abro- 
gation of the rule itself. If the judge can by his order 
direct the clerk to copy certain written evidence and place 
the same in the transcript of the record sent up to this 
court, then he could as well direct the clerk to copy the 
stenographer’s notes of the evidence and incorporate that 
in the transcript of the record, and thus the 49th rule 
would be practically abolished. The evidence had upon 
the trial of a case, when a motion for new trial is made, 
becomes a part of the record, when approved by the judge 
who tried the case, in the brief of evidence. If any por- 
tion of the evidence should be left out, but which was sub- 
sequently attached to the brief and approved by the judge, 
then this would do, but this was not done in this case. 
Hutchinson’s answers to interrogatories were never at- 
tached to the brief of evidence, but the clerk found them 
in his office, and under agreement of counsel and the or- 
der of the court, he copied them and embraced the copy 
in the transcript sent to this court. 

The case of the Erie City Iron Works vs. Angier, 66 
Ga., 634, is very much like this one, in which the writ of 
error was dismissed. 

We feel constrained to dismiss this writ of error, and 
we are less reluctant to do so because from a careful in- 
spection of the record in this case, we are satisfied that 
substantial justice has been done by the verdict and judg- 
ment rendered in this case. 

Writ of error dismissed. 
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THE SAVANNAH Bank AND Trust Company vs. HARTRIDGE. 


1. When this case was formerly before this court (73 Ga., 223), 
it was held that, where a rule of a bank prohibited an officer 
therein from becoming its debtor, and its cashier, desiring to ob- 
tain money from the bank to purchase railroad stock, made an 
agreement with a third party by which the latter should purchase 
two hundred shares of stock, the cashier advancing the money of 
the bank to pay therefor, and that such third person should give 
his note to the bank for the money, and deposit the stock as collat- 
eral security ; and where this was done, and the cashier assumed 
the payment of the note, the stock being his; and where both 
parties knew the rule of the bank, this was an illegal transaction 
between the cashier and the third party, and the knowledge of the 
cashier in respect to it was not the knowledge of the bank, and 
did not bind it. 

-) On a second trial, it did not appear that the bank in any manner 
acquiesced in, consented to or ratified anything which the cashier 
and the third party did, further than to hold the note of the third 
party and the securities pledged for its payment, which it hada 
right to do; and the charge of the court in respect to the plea of 
recoupment or set-off, which plea alleged that the third party ap- 
plied to the cashier to sell the stock; that the latter agreed, but 
subsequently refused to confirm the sale or deliver the stock; and 
that it thereafter depreciated in value; and which sought to re- 
coup the damage against the bank’s suit on the note, was errone- 
ous, as being based on a hypothetical state of facts not warranted 
by the evidence. 


2. The request to charge set out in the thirty-third ground of the mo- 
tion for new trial was legal and pertinent, and should have been 
given by the court. 

3. The verdict of the jury is wholly without evidence to support it 
and a new trial should have been granted on that ground. Tha 
last trial of this case developed no new facts, and the former ruling 
controls it. 


February 9, 1886. 


Principal and Agent. Banks. Notice. Contracts. 
Charge of Court. Verdict. Before Judge Harpen. City 
Court of Savannah. July Term, 1885. 


To the report contained in the decision, it is necessary 
to add only that the jury found for the plaintiff $3,565.62, 
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principal (the suit being for $9,000.00, prin¢ipal.) The 
plaintiff moved for a new trial,on the following among 
other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court charged the jury as follows: 

“ Now as to the question of the difference in price—the 
third plea. This plea is based on the idea that the other 
pleas are wrong anc will not be sustained. A man may 
file as many and as coitradictory pleas as he wants to; 
he may say I don’t owe this money at all, and give my 
reasons in the second and feurth pleas; but if you find 
that this is really my uote, and that I am liable on it, then 
my dealing with Mr. Hatch was a dealing with the bank; 
thus if this‘note was Mr. Hartridge’s, even though held for 
the benefit of Mr. Hatch, if these securities were Mr. Hart- 
ridge’s, then Mr. Hartridge, in talking to Mr. Hatch, if he 
was the proper officer—and you have heard the testimony 
on that point—may have been talking to Mr. Hatch, the 
cashier, dealing with the man who was representing the 
bank, because on that supposition Mr. Hatch is no longer 
responsible to the bank, though he may be responsible to 
Mr. Hartidge, and Mr. Hartridge responsible to the bank ; 
and Mr. Hatch had no interest in the matter so far as be- 
tween himself and the bank, his interest being outside of 
the direct transaction, so that when Mr. Hartridge went 
to see him, he may have gone to see him as an officer of 
the bank to have the transfers made, or may have consulted 
him as an individual, as an interested person.”—Error was 
assigned in this charge because, first, it did not cor- 
rectly state the plea referred to or the meaning of it, but 
presented for the consideration of the jury issues not in 
the case and was without evidence to support it; second, 
because it was without evidence to warrant its being 
given.” 

(3.) Because the court charged the jury as follows: 
«“ The person who has pledged his stock to secure a loan 
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transfers to the bank the right to dispose of it for the pur. 
pose of protecting itself, but they must use reasonable 
care, diligence and discretion in disposing of it; then if he 
wants to get that collateral out, he can offer other security 
of equal value, and if they consent to the exchange, it can 
be made; if they refuse, it cannot, or he must pay the 
debt. If he says ‘I want to sell the stock, the stock will 
bring enough to pay the debt,’ they must let him sell it 
and pay the debt; but if it will not bring enough to pay 
the debt, they are not bound to let him sell it, unless he 
gives them indemnification, which they accept, or pays 
them the difference. If they have $20,000 lent on security 
which was worth that much, but which shrunk to $19,000, 
he would not have the right to say, ‘ Sell these securities for 
$19,000,’ unless he said also, ‘ Here is the money or other 
good security for the balance’; otherwise you cannot ex- 
pect them to consent; they have a right to control it, but 
yet with reasonable care and diligence. I still have an 
interest in it, that is, that vou shall protect yourself, but 
not cause me unnecessary loss; in helping yourself, you 
must not hurt me more than the necessity of the case, with 
fair judgment, requires.”—-Said charge being specially 
erroneous, first, in that it was without evidence to warrant 
its being given; second, in that it was contrary to law; 
third, in that it was otherwise illegal. 

(4.) Because the court charged the jury as follows: 
* Strictly speaking, under the contract, the securities could 
be demanded only upon payment of the debt or tender of 
other collateral acceptable to the bank. But if Hartridge 
was dealing with Hatch as cashier, and if Hatch was au- 
thorized by the bank to act as cashier in this matter, and 
Hartridge offered to pay the debt with the proceeds of the 
sale, and his check for the balance, and the stock was re- 
fused to be surrendered, then you may determine whether 
such refusal was the exercise of reasonable control or not; 
whether or not the offer made by Hartridge was a reason- 
able offer, which the bank ought to have accepted, or 
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whether it was an offer which the bank in reason and pru- 
dence ought not to accept; bearing in mind that the bank 
has discretion in the matter, which is not to be interfered 
with, unless, in your opinion, that discretion was improperly 
used, used without judgment ; unless, in your opinion, they 
were trying to help themselves in a way not authorized 
by the circumstances surrounding it.”—Said charge being 
specially erroneous, first, in that, under the evidence in 
this case, Hartridge could not deal with Hatch, cashier, 
Hatch was not authorized by the bank to act as cashier in 
this matter, and Hartridge never offered to pay the debt; 
second, in that said charge altered the rights possessed by 
the bank under the written pledge contained in the note 
sued on; third, in that it left to the jury to determine 
whether the bank had exercised a reasonable discretion, if 
they believed that Hartridge made an offer to pay the 
debt, and the bank refused it, while there was no evidence 
of any offer made by Hartridge to the bank to pay the 
debt, no refusal on the part of the bank to accept payment 
of the debt; fourth, in that the said charge was other- 
wise illegal. : 

(5.) Because the court charged the jury, at defendant’s 
request, as follows: “If the jury find from the evidence 
that the defendant, A. L. Hartridge, was personally bound 
on the note given to said bank, but further find that said 
Milo Hatch, the cashier of said bank, had a personal interest 
in the railroad stock, pledged to secure said note, and that 
said bank, through its executive officers, knew that its said 
cashier had such personal interest, and still permitted him, 
as cashier, to conduct and manage the details of said loan, 
then I charge you that such personal interest in said loan 
and stock did not debar said Hatch from representing said 
bank in said transaction, as its cashier; and that if said 
defendant called upon said Milo Hatch, as the cashier of 
said bank, and demanded a sale of said collaterals, with the 
intention of paying the difference between their then 
value and the amount due on the note, which said inten- 
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tion was made known to said cashier, and of then and there 
taking up said note and terminating said loan; that said 
cashier refused to allow the sale of said collateral and the 
consummation of said purpose ; and that said stock con- 
tinued to depreciate in value, and was subsequently sold 
by said bank at a heavy loss, then I charge, if you find 
that such loss was due to the refusal of said bank, without 
sufficient reason, to sell said collateral, at the request of 
defendant, and to allow him to pay the difference and 
take up said demand loan, that you are authorized to de- 
duct from the sum you may find ‘due to the plaintiff on 
said note the amount of depreciation in value of said stock 
between the time when defendant made an effort to have 
said stock sold and the time of its actual sale by said bank. 
But this only on the supposition that you find that the 
bank knew of Hatch’s interest, and authorized him to con- 
tinue to manage the transaction.””—Said charge being 
specially erroneous, first, in that it was without evidence 
to support it; second, in that it was contrary to law. 

(33.) Because the court refused to give to the jury the 
following charge: “If the jury find that Mr. Hartridge and 
Mr. Hatch agreed that the stock should be sold by Mr. 
Hartridge ; that Mr. Hartridge thereupon sold the stock 
upon time sales; that Mr. Hatch, when called upon by 
Mr. Hartridge for the stock, refused to deliver it, not be- 
cause the sales were made on time, but because the loss 
was too great; that Mr. Hartridge intended, if Hatch de- 
livered the stock, to realize on it at once’and pay the pro- 
ceeds to the bank, and then to pay the bank the balance 
due on the note, taking from Hatch to secure the re- 
imbursement to him, Hartridge, of this balance, a part 
payment in cash, a policy of insurance on the life of Hatch, 
and an agreement to settle any deficiency by installments; 
and that Hatch knew of this intention of Hartridge, 
then your verdict should be against defendant on third 
plea.” 

The motion was overruled, and the plaintiff excepted. 
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OCuisHoLM & Erwin, for plaintiff in error. 
Gero. A. Mercer, for defendant. 


BLANDFORD, Justice. 


Milo Hatch, the cashier of the plaintiff in error, entered 

into a contract with defendant in error whereby Hartridge 
was to purchase certain shares of the stock of the Central 
Railroad for Hatch. Hartridge was to give his note to the 
bank and to deposit the stock as collateral security for the 
payment of the same, and Hatch was to advance the 
money of the bank to Hartridge to pay for this stock. 
This contract was consummated between Hatch and Hart- 
ridge. This contract was contrary to the rules of the 
bank, which was known to both Hatch and Hartridge. 
This, then, amounted to a misappropriation of the funds 
of the bank, for which both Hatch and Hartridge were 
liable to the bank. See Code, §3151. 

Hartridge afterwards applied to Hatch for leave to sell 
the stock, which Hatch agreed to. Hartridge effected a 
sale of the stock, and applied to Hatch to transfer the stock 
to him, so that he could consummate a sale of the stock. 
This Hatch refused to do, Hartridge stating that he wished 
to sell the stock and pay off his note. The bank was not 
informed of this transaction until long after this. 

1. We held, when this case was tried at the September 
term, 1884,* that as this was an illegal transaction be- 
tween Hatch, the cashier, and Hartridge, the knowledge 
of Hatch was not the knowledge of the bank, and it 
was not bound thereby. Nor does it appear from this 
record that the bank in any manner ever acquiesced in, 
consented to or ratified anything which Hartridge and 
Hatch did, further than to hold Hartridge’s notes, and 
the securities pledged for its payment, which it had the 
right to do; and as we held before, we now hold that the 


*73 Ga., 223. 
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charge of the court as to the plea of recoupment and set- 
off is erroneous. It was erroneous then, and is now erron- 
eous, because the charge is based on a hypochetical state 
of facts not warranted by the evidence in the case. 

2. The request of the plaintiff to charge as set out in 
the thirty-third ground in the motion for new trial was 
legal and pertinent, and should have been given by the 
court, and it was error to refuse to charge this request. 

3. The verdict of the jury is wholly without evidence 
to support it, and a new trial should have been granted 
on this ground. The last trial of this case in the court be- 
low developed no new facts which materially affect this 
case, and we think that the decision of this court rendered 
at the September term, 1884, rules and decides it. 


Let the judgment of the court ‘below be reversed. 


McGarr vs. THE STATE OF GEORGIA. 


1, A demurrer to an indictment should be in writing. The overrul- 
ing of a parol demurrer will not furnish ground for a reversal. 

2. Where an indictment charged the defendant wich forgery of a re- 
ceipt for twenty dollars, and.the receipt, when produced, showed 
that the amount was in figures, which were not clearly written, so 
as to render it certain what the amount was, but were written so 
as to disguise the act, and the appearance presented by such fig- 
ures was that of a figure 2, followed by two noughts and two short 
vertical strokes of the pen, like two ones, the one above the other, 
there was no error in admitting the receipt in evidence, subject to 
the charge thereon; nor was there error in charging, that if there 
was ambiguity, the jury might determine from all the evidence 
whether the forger meant twenty dollars or not, and that, if there 
was no ambiguity and the receipt plainly was not for twenty 
dollars, they could not find the defendant guilty. 

(a.) There is no expression or intimation of opinion in the charge 
on this subject, and there was evidence on which to base it. 

3. The charge in respect to reasunable doubts is unexceptionablie. 

4. Where an indictment alleged that the defendant forged a receipt 
for a peach-grinder, bought by one B. W. Fields from Mark W, 
Johnson, the same being for twenty dollars, with intent to defraud 
said B, W. Fields and Mark W. Johnson, and where the evidence 
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was sufficient to show the forging of the latter’s name to the 
receipt, but the person who testified that he bought the peach- 
grinder was named George Fields, this was not su flicient to render 
a verdict of guilty contrary to law and evidence. 

(a.) The forgery in all other respects is made out, and the fact that 
the defendant cheated and swindled the purchaser does not change 
the offense of forging. the name of the merchant. 


February 9, 1886. 


Criminal Law. Indictment. Demurrer. Forgery. Be- 
fore Judge Hammonp. Fulton Superior Court. April 
Term, 1885. 


McGarr was indicted for forgery. The indictment 
charged that the defendant forged areceipt or acquittance 
in the name of Mark W. Johnson for $20 for goods bought 
from him by B. W. Fields, said receipt being signed “ Mark 
W. Johnson, p. Smith,” with intent to defraud said Mark W. 
Johnson and B. W Fields. 

On the trial, the evidence showed, in brief, as follows: 
One George Fields, who lived some distance from Atlanta 
came to town, went to the store of Mark W. Johnson and 
inquired the price of peach grinders. Late the next after- 
noon he went back to make the purchase, but after getting 
his money, he found the doors of the store closed. The 
defendant, a mulatto, was in front of the store, and repre- 
sented himself asin the employment of Johnson, and after 
ascertaining the business of Fields, proposed to sell hima 
peach-grinder at a reduced price and to ship it to him. 
Fields, who was illiterate, paid the defendant $20, and took 
the receipt, which purported to be from “ Mark W. John- 
son, p. Smith’ to B. W. Fields, and stated the amount thus, 
$200 !. This was written on paper obtained from a stationer 
next door and having his printed bill-head on it. The 
next morning, Fields discovered that the defendant was not 
in the employment of Johnson, and happening to catch 
sight of him, hailed him, but the defendant ran and tem- 
porarily escaped. 

The defendant introduced no evidence, but made a state- 
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ment generally denying his guilt. The jury found him 
guilty. He moved for a new trial, on the following among 
other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court erred in overruling the oral de- 
murrer of defendant’s counsel to the indictment, because 
the allegations therein did not constitute forgery under the 
laws of Georgia, and because too uncertain and indefi- 
nite. 

(3.) Because the court erred in admitting the paper or 
receipt as evidence over defendant’s objections, because of 
a material variance as to the amount stated in indictment. 


(4.) Because the court charged as follows: “If it clearly 
appears on the face of the paper that it is not for twenty 
dollars, but is for a different amount, then you could not 
find the defendant guilty; but if the paper on its face is 
not clear, if it is not clear that it is for a different amount, 
and you think on its face there is doubt and uncertainty 
as to whether it is for twenty dollars or some othe r amount 
and you believe from other evidence in the case that this 
defendant wrote the paper and he intended the amount 
expressed in it to be $20.00, then you would be authorized 
to conclude there was no fatal variance between the paper 
and the description of it in the indictment.” 

(5.) Because the court charged on the subject of rea- 
sonable doubts as follows: “In determining that, and the 
other issues in this case, you must look to the evidence, and 
that must establish the defendant’s guilt to a moral and 
reasonable certainty. That does not mean that it must be 
to an absolute mathematical certainty, because that degree 
of certainty is not attainable in legal investigation, but it 
means it must be beyond all reasonable doubt, beyond all 
doubt arising in the minds of the jury from the evidence 
or the want of evidence in the case.” 

The motion was overruled, and the defendant excepted. 
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Gray & Way; F. R. Watker; Henry B. Tompxins, 
for plaintiff in error. 


C. D. Hitt, solicitor general, for the state. 
Jacksun, Chief Justice. 


The plaintiff in error was convicted of forgery, and brings 
his case here for review on the assignments of error that 
the court overruled a parol demurrer to the indictment, 
and a motion for a new trial, on grounds therein specified. 

1. There was no error in overruling the demurrer. It 
should have been in writing. Code, §4639. 

2. There was no error in admitting the receipt in evi- 
dence, the objection being that it was not for twenty dollars 
as charged in the indictment. In the receipt, it is in fig- 
ures, which are badly confused in the ciphers, and being 
written by the forger to disguise as well as he might what 
he was doing, it is not only not clear that there are not 
more than one cipher and less than three, but the ap- 
pearance is that there are but three—thus, $200 :—with the 
two strokes of the pen, like two ones, following the ciphers 
one over the other. The court was right to admit the pa- 
per in evidence, subject to hischarge thereon. There was 
no errorin the charge that if there was ambiguity, the jury 
might determine from all the evidence whether the forger 
meant twenty dollars or not; if no ambiguity, then they, the 
jury, could not find him guilty, because the charge in the 
indictment was twenty dollars, and if it was plain that this 
was not that sum in the receipt, the charge and proof would 
not correspond. ‘The sukstance only is given, not the lan- 
guage of the charge excepted to. There is no expression 
or intimation of opinion on the evidence in the charge on 
this subject, and there is evidence on which to base it. 

8. The charge in respect to reasonable doubts is unex- 
ceptionable. 

4. The verdict is not against law or evidence, on the 
ground that the indictment alleges that the peach-grinder 
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mentioned in the receipt was bought by one B. W. Fields, 
and the testimony is given by one George Fields as the 
person who bought the said peach-grinder, and because 
the intent is to defraud said Mark W. Johnson and B. W. 
Fields, us charged intheindictment. The forgery is of the 
name of Mark W. Johnson. It is a receipt in his name of 
his goods which is given for the goods in his store. It 
matters not what is the name of the person who is the 
buyer. 

It is true that it is also alleged in the indictment that 
the intent of the forgery was to defraud B. W. Fields at 
well as Mark W. Johnson. But the intent to defraud 
either is enough to convict; and where the name of a mer- 
chant is forged to a receipt for goods in his store, the jury 
might well conclude that the intent was to defraud him 
by so using his name and interfering with his trade. 

The forgery in all other respects is fully made out; the 
work was dexterously done; Fields was badly swindled 
out of twenty dollars; Johnson was prevented in all prob- 
ability from selling to Fields, if not then, subsequently, a 
peach-grinder; the twenty dollars in figures is made hard 
to deciplier by this dexterous scribe; the man’s name 
whom he was duping, and who could not write well or read 
writing well, is also changed by a brain as fertile of hid- 
ing his tracks in knavery as was his hand in disguising 
figures; and that he is infamously guilty and worthy of the 
penitentiary is beyond all doubt. True he did cheat and 
swindle his less astute white dupe, but he did it by forging 
this receipt. It is not the less a forgery, because it is also 
a bad case of cheating and swindling. 

Judgment affirmed. 


Broacu vs. Smit et al., executors. 


A conveyance made under section 1969 of the Code to secure a debt, 
and which is void as title on account of usury, cannot be foreclosed 
as an equitable mortgage. 
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(a.) The declaration to the contrary of this principle in Bullard vs. 
Long et ux., 68 Ga., 821, was an obiter dictum, the point not being 
made in the record. 


(b.) The debtor having been adjudged a bankrupt and received his 
discharge, after giving a security deed, which was void on account 
of usury, the debt was thereby discharged. 


(c.) The vendor’s equitable lien for unpaid purchase money is ex- 
pressly abolished by the Code of 1863, §1997. 


(d.) It isnot decided that, when it may be necessary for a defendant 
to resort to equity under similar circumstances with those of the 
present case, a court of equity may not compel him to do equity 
by paying the money and lawful interest thereon. 


January 26, 1886, 


Deeds. Mortgages. Interest and Usury. Title. Prac- 
tice in Supreme Court. Equity. Words and Phrases. 
Liens. Vendor and Purchaser. Before Judge Lawson. 
Jones Superior Court. April Term, 1885. 


On February 5, 1873, A. H. Broath gave Washington 
Kelly, the testator of the defendants in error, his note for 
$2,437.67, due twelve months after date, receiving 
$2,051.09 in cash, which he used to pay the unpaid pur- 
chase money (one-half) of about six hundred acres of land 
in Jones county, bought from Hunt and others. To secure 
the debt, Broach made to Kelly a deed to the land and to 
about four hundred acres more which he owned. On Octo- 
ber 11, 1876, Broach went inte bankruptcy, received as his 
exemption the iands bought from the Hunts, and was dis- 
charged on March 9, 1877. He took a homestead also 
under the state laws. Kelly did not prove his debt, but 
sued on his note (see 66 Ga., 148). This suit was subse- 
quently dismissed, and he afterwards brought ejectment 
on his deed, which was defended on the ground of usury 
(see 71 Ga., 698). A new trial having been granted, and 
Kelly having died, his executors filed a bill to foreclose 
the deed as an equitable mortgage for the principal with 
legal interest and attorneys’ fees included in the note. 
A demurrer was filed on the following grounds : 
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(1st.) That there was no equity in the bill. 

(2nd.) That defendant has been discharged from that 
debt by the bankrupt court of the United States. 

(3rd.) Because complainant was not entitled to the re- 
lief prayed for or any other relief, because of the admitted 
usury in the original transaction. 

(4th.) Because the bill is an effort to abandon the issue 
as to title, to surrender the usury, defeat the homestead, 
and appropriate the money by calling a void deed an equit- 
able mortgage. 

(5th.) Because the court has no jurisdiction, that being 
in and with the bankrupt court of the United States for the 
southern district of Georgia, now in process of administra- 
tion by that court, which is exclusive. 

This was overruled. The jury, under the charge of the 
court, foreclosed the deed as an equitable mortgage for 
$2,051.00, with ten per cent interest and attorneys’ fees. 
The defendant excepted and assigned, among other errors, 
the overruling of the demurrer, and because of the follow- 
ing charges: 

‘ (1.) “Complainants allege that their testator, on the 
5th day of February, 1873, loaned to defendant $2,051.00, 
taking his note for the same, bearing 10 per cent interest 
per annum, and to secure the note, executed a deed to 
certain land in this county, mentioned in the deed; and 
that their testator executed to him a bond for reconveyanee 
of the title when the note should be paid. They allege, 
further, that the money thus loaned was paid to the Messrs. 
Hunt in extinguishment of a debt which he, defendant, 
owed them for purchase money of a part of the land em- 
braced in the deed. If these allegations are true—amd 
you will determine from the evidence whether or not they 
are true—the complainants are entitled to have their equit- 
able mortgage foreclosed for the entire debt, as well upon 
the homestead of the defendant—set apart by the federal 
and by the state court—as upon the other lands embraced 
in the deed.” 

v 75-11 
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(2.) “The defendant pleads his discharge in bankruptcy. 
The court charges you that this defence cannot avail him, 
so far as the lien of the equitable mortgage is concerned, 
and you should disregard it.” 

(3.) The defendant also claims that his homestead 
should be protected from this lien, though you should be- 
lieve that the debt secured by the lien is for the purchase 
money of the land, on the ground that the deed was origi- 
nally infected with usury. If the deed was given to secure 
‘a usurious transaction, the effect would be to make it 
void as title, but it still would preserve its equitable lien 
as a mortgage for the principal and legal interest, and 
would prevail over the defendant’s homestead, provided 
you believe the debt is for purchase money of the land.” 


Joun RutHerrorD; Nisset, Epce & Nisset; R. F. Lyon, 
for plaintiff in error. 


Lanier & ANDERSON, by Harrison & PeEPLes; Harpe- 
MAN & Davis, for defendants. 


BLANDFoRD, Justice. 


This was a bill filed by Kelly against Broach to foreclose 
as an equitable mortgage deed made by Broach to Kelly, 
which deed is void as title by reason of usury. The deed 
was made as security for money advanced by Kelly to 
Broach, and a bond for title was given to Broach by Kelly, 
conditioned to make titles to the land when Broach should 
pay the money loaned. Broach gave his note for the 
money borrowed from Kelly. After this, Broach was 
adjudged a bankrupt and received his discharge in bank- 
ruptcy. 

The question in this case 1s, can aconveyance made un- 
der section 1969 of the Code, to secure a debt, and which is 
void as title for usury, be foreclosed as an equitable mort- 
gage? This court has never decided that this can be done. 
In Bullard vs. Long et uw., 68 Ga., 821, Hillyer, Judge, 
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presiding in the place of Jackson, Chief Justice, announced 
that a deed made as part of a usurious contract, though 
void as title, may in equity be treated as a mortgage and 
the lien enforced for what may be legally due. 

This dictum is entirely obiter. There was no such ques- 
tion made by the record in that case. That record shows 
that a deed was foreclosed as an equitable mortgage ; upon 
a motion for new trial, the court granted a new trial, alone 
upon the ground that the money loaned, which was not 
used in discharging liens on the homestead property, should 
constitute no part of the judgment of foreclosure; and 
this grant of a new trial on this ground alone was excepted 
to, and was the only ground of error in that case, and this 
ruling of the court below was affirmed. 

So we are left entirely free and untrammelled to con- 
sider and decide this case. Section 1969 of the Code, 
which authorizes deeds to be made, with bond for titles 
back, as security for money, declares that such conveyances 
shall be held by the courts as absolute conveyances and 
not mortgages. The creditor, when he takes a deed like 
this, takes it as an absolute conveyance, not as a mortgage ; 
this is for his benefit, to make his security better. and the 
courts are required by the act so to hold. 

If the deed be tainted with usury, it fails as a convey- 
ance of title; but how does it thereby, by the illegal con- 
duct of the vendee, become a mortgage? Can the illegal 
act of the vendee change a security which the law declares 
the courts shall hold to be an absolute conveyance into an 
equitable mortgage? We know of no lawor rule in equity 
which authorizes this tobe done. The creditor must stand 
on the security which he bargained for; if the same be- 
comes ineffectual by his own illegal contract, let him abide 
his bargain. His illegal and wrongful conduct, which des- 
troyed his security, will not authorize a court of equity to 
change the security into a mortgage and thus to help one 
who is thus guilty of illegal and wrongful conduct to avoid 
the consequences of such acts and conduct. So we hold in 
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this case, as the deed taken by the defendant in error from 
the plaintiff in error is void, because tainted with usury, 
it cannot be foreclosed as an equitable mortgage, and is not 
a lien on the property thereby conveyed. 

If what we have said be correct, then when Broach was 
discharged in bankruptcy, it was a discharge of the debt 
due Kelly. 

It is insisted that the deed may be foreclosed for unpaid 
purchase money. The vendor’s equitable lien for unpaid 
purchase money is expressly abolished by the Code of 
1863 (Code, §1997), and the courts have no power to re- 
establish the same. Whatever may have heretofore been 
said by this court conflicting with this decision, is hereby 
overruled. 

We do not mean to hold that, when it may be necessary 
for a defendant to resort to equity under similar circum- 
stances with this case, a court of equity may not com- 
pel him to do equity by paying the money and lawful in- 
terest thereon. 

Judgment reversed. 


Baker et al. administrators, vs. THOMPSON ef ai. 


A suit was brought and process regularly issued, returnable to the 
next term of the court, but no service was perfected. The omis- 
sion having been discovered at the trial term, an order was passed 
by the court, the effect of which was to make the case returnable 
to the next succeeding term, and to afford the party an opportu- 
nity to have the writ served. The clerk neither changed the date 
of the original process nor appended a new process, nor did he at- 
tach this order to the original writ and copy, but the writ, as it 
stood, was served twenty days before the term to which it was last 
made returnable, and at the trial term, there being no appearance 
or defence, a judgment by default was rendered. This was acqui- 
esced in for ten years, when, a levy having been made and a claim 
interposed, a motion was made to reject the execution from evi- 
dence, on the ground that the process was void : 

Held, that, although the process, as served, was irregular, and may 
have been illegal as not following the requirements of the law, it 
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was not void. It could have been amended, and the defendant, 
having notice of the pendency of the suit, and having failed to ob- 
ject in time to these defects, and having suffered judgment to go 
against him, without urging them, he thereby waived them, and 
they were cured by the judgment, and having acquiesced in it, he 
was estopped from calling it in question ; it was binding between the 
parties, nd in the absence of fraud was binding upon third persons. 

(a.) The court below, having first ruled the process to be void, was 
right in correcting this ruling by granting a new trial. 


February 9, 1886. 

Process. Nullities. Practice in Superior Court. Waiver. 
Estoppel. New Trial. Before Judge Lumpkin. Warren 
Superior Court. April Term, 1885. 


Thompson sued Mayes on an unconditional contract in 
writing to April term, 1874, of Warren superior court. 

The process attached to the original petition bears date 
March 17, 1874, and requires defendant “ to be and appear 
at the superior court, to be held in and for said county on 


the first Monday in April next.” 
At the October term, 1874, the following order was taken: 


‘* There having been no service of defendant in this case, or waiver 
of service, upon motion of plaintiff’s counsel, it is ordered that said 
case be continued until the next term of this court.’’ 

No new process was attached, and on January 4, 1875, 


the defendant was served, which was more than twenty 
days before the April term, 1875. At the October term, 
1875, judgment by default was entered. 

The execution issuing from this judgment was levied on 
certain property, which was sold in 1876. In 1878, it was 
levied on certain lands, and a claim was interposed. 

On the trial of the claim case, at April term, 1885, claim- 
ants objected to the fi. fa. on the ground that the judg- 
ment {rom which it issued was void. This objection was 
sustained, and a verdict was rendered finding the property 
not subject. The presiding judge afterwards granted a 
new trial, because, in his opinion, he had erred in decid- 
ing that said judgment was void, and in excluding said 7. 
fa. from the jury. The claimanis excepted. 
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The plaintiff having died pending the case, Thompson 
et al., his heirs at law, were made parties plaintiff. 


W. D. Tutt; E. P. Davis; James A. Harzey, for plain- 
tiffs in error. 


JAMES WHITEHEAD, for defendants. 


Hat, Justice. 


The court, we think, erred in holding the yadgment ren- 
dered in this case void, and was certainly right in correct- 
ing his error by awarding a new trial on the plaintiffs’ 
motion. ‘The process attached to the declaration was reg- 
ular and proper as first issued. There was no service of 
it to call the defendant to the term of the court to which 
it was returnable, and the omission was not discovered un- 
til the trial term, when an order was passed by the court, 
the effect of which was to make the case returnable to the 
succeeding term, and to afford the party an opportunity 
to-have the writ served. ‘The clerk neither changed the 
dates of the original process nor appended a new process, 
nor did he attach this order to the original writ and copy. 
The writ in this condition was served twenty days previous 
to the term to which it was last made returnable, and at 
the succeeding or trial term, the defendant failing to ap- 
pear or to make defence, a judgment by default was ren- 
dered against him. In this he acquiesced for three years, 
and at the end of that time, the execution issuing on the 
judgment was levied, and the property on which the levy 
was made having been claimed, on the trial of the issue 
made upon the claim, the plaintiffs in error made the motion 
above stated, and the foregoing facts appearing, the exe- 
cution was ruled out, because, as the court then thought, the 
process was void. On another hearing, however, he came to 
a different conclusion. It is very true that the process, as 
served, may have been irregular for want of conformity to 
the practice of the courts; it may have been illegal, too, 
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because it failed to follow the requirements of the law ; it 
was not void, however, because it could have been 
amended, but if the defendant had notice of the pendency 
of the suit and failed to object in time to these defects, 
and suffered judgment to go against him without insist- 
ing on them, then he waived them and they were cured 
by the judgment. The judgment, when rendered, was ac- 
quiesced in, and he certainly was estopped from calling it 
in question; and being binding between the parties, it 
was, in the absence of fraud, equally binding upon third 
persons. Code, §§3345, 206; Cobb’s Dig., 488; Blake vs. 
Camp, 45 Ga., 298,299; Dobbins vs. Jenkins, 51 Id., 203; 
Williams vs. Buchanan & Bro., decided at the present 
term, establish principles that fully vindicate the final 
conclusion reached by the judge in this case. 
Judgment affirmed. 


Bevtitamy vs. THE Crry oF ATLANTA. 


1. The charge of the court in this case was not a full and fair presenta- 
tion of the law applicable toit. It was argumentative, and pre- 
sented the law more favorably to the defendant than it was enti- 
tled to. 

2. It is the duty o. acity to keep its streets and sidewalks in a reason- 
ably safe condition, so that a person can pass thereon in safety by 
day or night ; and for neglect to do so, it will be liable for injuries 
caused thereby. If the defect has existed for some time, the city 
is chargeable with notice thereof, and if it could have ascertained 
the defect, its failure to do so is negligence on its part, and its lia- 
bility is the same as if it had notice of such defect. It was, there- 
fore, error to charge that the defect must have been of such achar- 
acter, so open and notorious, and must have existed such a length 
of time, in the judgment of the jury, to charge the city with notice. 


February 9, 1886. 


Charge of Court. Municipal Corporations. Streets and 
Sidewalks. Before Judge Cuarke. City Court of Atlanta. 
March Term, 1885. 
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Bellamy brought suit against the city of Atlanta to re- 
cover for an injury alleged to have been occasioned by his 
stepping into a hole or sunken place left open in the side- 
walk. Under the charge of the court, the jury found for 
the defendant. The plaintiff moved for a new trial, ona 
number of grounds, most of them relating to rulings in 
regard to the admission and rejection of evidence. To 
understand the decision, it is necessary to set out only two 
grounds of the motion for a new trial, as follows: 

(1.) Because the court charged as follows: “I charge 
you further, gentlemen of the jury, that negligence in this 
case is not to be presumed against the city, but that must 
be proved by evidence, and the burden of proving negli- 
gence against the city is upon the plaintiff in this case, 
and that the defendant, the city, is guilty of that negli- 
gence. Now I hope that you understand me, that you are 
not allowed to presume negligence against this defendant. 
The plaintiff must prove it; the burden is on him to do it, 
and he must prove that the city was guilty of this negli- 
gence.” 

(2.) Because the court charged as follows: “I charge 
you, gentlemen of the jury, that before you could charge 
the city with notice of this alleged defect, the defect must 
have been of such a character, so open and notorious, has 
existed such alength of time,in the judgment of the jury, 
to charge the city with notice.” 

The motion was overruled, and the plaintiff excepted. 


Reap & CaANDLER ; REUBEN ARNOLD, for plaintiff in error. 
W. T. Newman; E. A. Anater, for defendant. 


BLANDFORD, Justice. 


The charge of the court in this case is open to sever- 
al serious objections. In the first place, it is not a 
full and fair presentation of the law of the case. Truly 
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it is argumentative and presents the law more favorable 
to the defendant than it was entitled to. - 

It is the duty of the city to keep its streets and side- 
walks in a reasonably safe condition, so that persons can 
pass thereon in safety by day or night; and for neglect to 
do so, the city would be liable for injuries caused by such 
neglect. If the defect,as in this case, had existed some 
time, then the city is chargeable with notice of such defect. 
If the city could have ascertained the defect, its failure to 
do so is negligence on its part, and its liability is the same 
as if it had notice of the same. So we think that the 
charge of the court contained in the 12th ground of the 
motion for new trial, “ that the defects must have been of 
such a character,so open and so notorious, and existed 
such a length of time,in the judgment of the jury, as to 
charge the city with notice,” was error. 

Whether the court committed error in admitting or re- 
jecting evidence offered on the trial, we presume the court 
will correct the same on the next trial of the case. A new 
trial is ordered in this case. 

Judgment reversed. 
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1, There can be no adverse possession against a co-tenant until actual 
ouster, or exclusive possession after demand, or express notice of 
adverse possession. In the absence of proof of any of these, there 
was no error in failing to charge as to the acquirement of a pre- 
scriptive title by one tenant against his co-tenant. 

2. Whilst an innocent purchaser for value is protected from irregu- 
larities in the t'me of advertistng a sale by the sheriff under 
state and county tax fi. fas., as under executions issued on judg- 
ments, yet where the levy is excessive and the advertisement is a 
wholly inadequate and incomplete description of the real estate 
to be sold for such taxes, the levy is void, the sale is illegal, and 
no title passes to the purchaser. The purchaser at all judicial sales 
“depends upon the judgment, the levy and the deed.’”’” He must 
see to these and guard himself against their illegality. 

(a.) When a piec of property consisted of two separate portions, 
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derived from different titles, one embracing a front of twenty- 
seven feet on a street in a city, and the other a front of twenty- 
five feet, and either would have brought more than the taxes, 
four hundred dollars having been given for one of them, it was 
excessive to levy on and sell the entire property together for some 
fifty dollars of taxes. 

. A deed of gift stated that the grantor had ‘‘this day given, granted 
and sold to said Lizzie E. Davis (the grantor’s wife) for the sup- 
port of herself and her present and future children, the following 
described real estate. . . . . . To have and to hold the same 
in fee simple for purpose aforesaid :’’ 

Held, that the deed conveyed the fee to the wife and children; and 
upon her death intestate, her husband inherited an interest in her 
share, and could convey it to another grantee. 


February 9, 1886. 


Estates. Tenants in Common. Prescription. Levy and 
Sale. Deeds. Before Judge Cxtarke. Fulton Superior 
Court. April Term, 1885. 


On April 18, 1882, Mrs. Mary A. Davis filed her petition 
for partition, alleging that J. E. Morris and J. A. Defoor, 
as trustees of Lou Ida Davis and Mollie O. Davis, minors, 
were in possession of a lot fronting fifty-two feet on Forsyth 
street and running back seventy feet, in the city of At- 
lanta; that she claimed a one-third interest in twenty- 
seven feet of the northwest portion of the lot and im- 
provements and one-sixth of the balance of the lot. (The 
notice of intention to apply for the writ stated the pos- 
session to be held by the defendants “as trustees and 
guardian,” and the bill of exceptions states it as “ guardians 
and trustees,” but the petition and writ state the case as 
above.) 

The defendants filed their plea, denying that the peti- 
tioner had any interest in the land, and issue was joined. 

The testimony of the petitioner was, in brief, as follows: 
She was married to L. H. Davis in December, 1873, and lived 
with him until the fall of 1874, when they separated, and 
she sued for and obtained adivorce. © Davis had previously 
been married, and in 1874 was in possession of the prop- 
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erty with his family. His former wife died in 1873, leav- 
-ing two children, Lou Ida and Mollie O. The petitioner 
was never in personal possession of the property, but Davis 
continued in possession, “as guardian” for her and the 
children, up to the time OC. OC. Morris took possession as 
such guardian, and he held up to the time of his death. 
Morris and Davis, as trustees and guardians for the chil- 
dren, have held since. In 1875 or 1876, the petitioner 
placed her claim in the hands of certain attorneys, but 
nothing was done with it, and she placed it in the hands 
of her present attorney. She never gave in the property 
for taxation, because she was advised by her attorney that 
it was not necessary, as the other co-tenants were in pos- 
session of it and would pay the taxes. She had $4,000 at 
the date of her marriage with Davis. 

On behalf of the defendants, John T. Morris testified 
that L. H. Davis, as guardian for his children, was in pos- 
session of the property in 1873, and so continued until 
1877, when he was succeeded as guardian by O. C. Morris, 
and he remained on the property as the tenant of the 
guardian until 1880, when Morris died, and the defend- 
ants, as trustees or guardians for the children, had been in 
possession ever since. 

On January 4, 1868, OC. C. Morris made a deed to Mrs. 
Lizzie E. Davis (the former wife of L. H. Davis), convey- 
ing part of the land in dispute, fronting twenty-seven feet 
on Forsyth street, for the expressed consideration of $400. 
On January 31, 1870, L. H. Davis made a deed of gift to 
his then wife, Lizzie E. Davis, for the support of herself 
and her present and future children, conveying the other 
part of the disputed property, fronting twenty-five feet on 
Forsyth street. Lizzie E. Davis died in 1873. On January 
10, 1874, L. H. Davis made a deed to the petitioner (his 
second wife) on the expressed consideration of $400, con- 
veying the property in dispute and other property. 

On April 3, 1877, the sheriff made a deed to Alfred 
Austell, conveying the entire property for the expressed 
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consideration of $53.20. This was based on a sale under — 
a state and county tax fi. fa. against L. H. Davis, guardian 
for his children, the amount of taxes being $43.50. The 
advertisement of this sale was published on Tuesday, 
March 6, Sunday, March 11, Sunday, March 18, and Tues. 
day, March 27, 1877. The levy described the land as fol- 
lows: 

‘*A lot and the improvements thereon on Forsyth street in the first 
ward of the city of Atlanta, adjoining the property of Seago and 
Grant, part of land lot No. 77 of the 14th district of originally Henry, 
now Fulton county, Georgia, containing fifty-five feet by seventy feet, 
more or less, as the property of L. H. Davis, guardian for children.’’ 

On November 2, 1874, Austell made a deed conveying 
the entire property to T. H. Selman and R. D. Smith. On 
January 17, 1879, Selman and Smith made a deed to U.C. 
Morris. 

The jury found for the petitioner one-third interest in 
the lot having 27 feet front and one-ninth interest in the 
lot having 25 feet frunt. The defendant moved for a new 
trial, on the following grounds: 

(1) and (2.) Because the verdict was contrary to law 
and evidence. 

(3.) Because the court refused to submit to the jury the 
issue made by the defendants’ claim to a prescriptive title 
to the premises, and should have charged upon the subject 
of color of title and possession to perfect such color of 
title, as requested by defendants. 

(4.) Because the court charged as follows: “If you shall 
believe from the evidence that the sheriff's advertisement, 
which brought the property to sale for taxes, ran less than 
four weeks before the day of sale, or that one or more of 
said weekly advertisement, which were necessary to make 
the requisite number, were published on Sunday, then the 
purchaser at such sheriff's sale would get no title, whether 
such purchaser, at the time of such purchase, had notice 
or not; that said property had not been advertised aceord- 
ing to law by said sheriff before said sale; that such sale 
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was void, and passed no title, and that such purchaser could 
pass no title to a subsequent bona file purchaser from him. 
There could be no such person as a bona fide purchaser at 
such sale. It was his duty to see that the sheriff had ad- 
vertised said sale according to law, and that he could not 
protect his purchase by want of notice of such failure 
upon the part of the sheriff.” 

(5.) Because the court erred in holding that the deed 
made by L. H. Davis to his wife, Lizzie E. Davis, and her 
children, dated 31st January, 1870, conveyed such an in- 
terest to her in the property therein described as would 
pass to her heirs at her death. 

The motion was overruled, and the defendants excepted. 














Joun CouuieR, for plaintiffs in error. 







T. P. WESTMORELAND, for defendant. 


Jackson, Chief Justice. 






Mary A. Davis filed in the superior court of Fulton 
county a petition for partition of certain property on For- 
syth street in Atlanta, alleging that she was tenant in com- 
mon with Lou Ida and Martha O. Davis, minors, who were 
represented by trustees and guardians. The defendant de- 
nied the tenancy in common, and on that issue was joined, 
and the jury found for the plaintiff. On the denial of a 
motion for a new trial, the defendants excepted, and the 
case is before this court for review. 

1. “There can be no adverse possession against a co- 
tenant until actual ouster, or exclusive possession after 
demand, or express notice of adverse possession.” Code, 
§2303. There is no proof in this record of actual ouster 
of Mrs. Davis, or of exclusive possession after demand 
by her, or of express notice to her of adverse possession 
against her claim of tenancy in common. ‘Therefore, 
if she ever was a tenant in common with Lou Ida and 
Martha O., there is no evidence on which a charge, sub- 
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mitting the question of adverse possession for seven years» 
and thereby presumptive title, against her could be pred- 
icated. So there was no error in refusing, or rather omit- 
ting, to present that question to the jury. 

2. Whilst an innocent purchaser for value is protected 
from irregularities in the time of advertising in sales by the 
sheriff under state and county tax fi. fas., as under execu- 
tions issued on judgments, yet where the levy is excessive 
and the advertisement is a wholly inadequate and incom- 
plete description of the real estate to be sold for such taxes, 
the levy is void, the sale is illegal, and no title passes to 
the purchaser. The purchaser at all judicial sales “de- 
pends upon the judgment, the levy and the deed.” He 
must see to these, and guard himself against their illegality. 
11 Ga., 423, 5th head-note. 

In this case, the levy is on an entire piece of property, 
consisting of two separate portions derived from different 
titles, one embracing twenty-seven feet front on Forsyth 
street, and the other twenty-five feet front; either would 
have brought more than the taxes. For one, four hundred 
dollars had been given. It was excessive to levy and sell 
the other with it in one lump for some fifty dollars of taxes. 
25 Ga., 103; 72 d., 637; 52 Id., 164. 

Therefore, giving to the sale under this state and county 
tax execution the same force to protect purchasers as if 
made under executions on regular judgments, by virtue of 
Code, §§$890, 893, Byars et al. vs. Curry et al., decided at 
this term, we hold this sale void. because the levy is exces- 
sive and voids the sale. 

3. The only question remaining necessary to uphold the 
verdict relates to the construction of the deed from L. H. 
Davis to his first wife, Lizzie E. Davis, and her children, 
dated 31st of January, 1870. In our judgment, this deed 
conveyed the fee to Mrs. Davis and the children, and when 
Mrs. Davis died, her husband inherited one-third of her 
interest, making one-ninth of that twenty-five foot front 
lot his, and this was conveyed by him to the second wife, 
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the defendant in error. The words of the deed are, after 
stating the consideration of love and affection, 


‘* Have this day given, granted and sold to said Lizzie E. Davis, for 
the support of herself and her present and future children, the fol- 
lowing described real estate . . . to have and to hold the same 
in fee simple for the purpose aforesaid.”’ 


By section 2248 of our Code, “every conveyance, prop- 
erly executed, shall be construed to convey the fee, unless 
a less estate is mentioned and limited in such conveyance.” 
No less estate is limited here, but the estate is to be had 
and held in fee simple for the support of mother and chil- 
dren. 

These views make it unnecessary to examine other 
points. If we are right in them, the evidence required the 
verdict, and the judge was right to refuse a new trial. 

Judgment affirmed. 


Cox vs. Copy & Company ef ai. 


. Where objection was made to the introduction in evidence or an 
exemplification from the records of the court of ordinary, showing 
the setting apart of a yeur’s support, on the ground that the order 
did not recite the names of the administrators upon whom the 
application was served, it appearing that the admigistrators of 
the decedent, oft of whose estate the year’s support was asked, 
acknowledged service on the application, the objection was prop- 
erly overruled. 

.) Although there may be a ground of objection to testimony which 
would have been good if made, yet if the objection made be not 
good, it will be overruled. 

. Where land was set apart toa widow as a twelve months’ support 
for herself and minor children, she had the right to sell and con- 
vey the title ; and where she also had the land set apart as a home- 
stead to her, as the head of a family consisting of herself and mi- 
nor children, and conveyed the same in 1871, with the approval of 
the ordinary, she, at the same time, had the right to sell the prop- 
erty as the twelve months’ support; and all the title to the land 
passed to her vendees. 


February 9, 1886, 
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Evidence. Year’s Support. Homestead. Title. Be- 
fore Judge Roney. Warren County. AtChambers. July 
23, 1885. 


To the report contained in the decision, it is necessary 
to add only that the defendants in ejectment (complain- 
ants in the bil!) relied on a deed made in 1871 by Mrs. 
Ann D. Wallace (now Ann D. Cox) to E. P. Heath and 
R. A. Heath, under whom the complainants claimed. This 

ideed purported to convey the interest of Mrs. Wallace 
and her two minor children in the lot, in fee simple, 
and recited that it had been set apart as a homestead 
to them, since the death of her husband, from his estate, 
and that a part of the consideration of the deed was for 
improvements made on the property. This deed was 
approved by the ordinary. The complainants, among 
other things, set up the limitation act of 1876, and the 
equities arising to them from the nature of the considera- 
tion paid for the property. It appeared from the evidence 
that, after the death of her husband, Mrs. Wallace (now 
Cox), applied for a year’s support, and the appraisers ap- 
pointed set aside the land now in dispute. Their return 
was dated May 23, 1870. The application to have the 
property set apart to her as a homestead, as the head of 
a family, consisting of herself and children, was in May, 
1871, and was approved June 14,1871. The deed to the 
Heaths was made June 23, 1871. 

The jury found for the complainants. The defendant 

moved fora new trial, which was refused, and she excepted. 


Seaporn Reese; J. T. Jonpan; Harrison & PEEPLES, 
for plaintiff in error. 


JaMES WuITEHEAD, for defendants 


BLANDFOKD, Justice. 


The plaintiff in error, on behalf of herself and her two 
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minor children, as the only heirs at law of Charles 
Wallace, deceased, brought an action of ejectment to re- 
cover a certain tract or parcel of land in Warren county. 
The defendants in error filed their bill to enjoin this action, 
upon the ground that the land had been set apart asa 
homestead to Mrs. Wallace (now Cox), as the head of a 
family of minor children—there being two minor children 
of Charles Wallace, deceased, and the said Ann D., his 
widow—out of the estate of said deceased, and that she, as 
head of the family, with the approval of the ordinary, in 
1871, had conveyed the land by deed to them... On the 
trial of the case, the complainants introduced and offered 
to. read in evidence an exemplification from the records 
of the court of ordinary, showing that the land in contro- 
versy had been set apart to Mrs. Wallace and two minor 
children as a twelve months’ support before the grant of 
the homestead. This was objected to, upon the ground 
that the order did not recite the names of the administra- 
tors upon whom the application was served. It appearing 
that the administrators of Charles Wallace, deceased, ac. 
knowledged service on such application, the court over- 
ruled the objection and admitted the evidence, and this is 
the main ground of error relied on. If the objection had 
been to the materiality of the evidence, there being no 
issue made by the pleadings which the evidence could 
illustrate, then objection would have been good, but the 
objection to the evidence being upon special grounds, the 
same was properly overruled by the court. 

When the land was set apart to Mrs. Wallace as a twelve 
months’ support for herself and minor children, she had 
the right to sell the same, and her conveyance conveyed 
the title. So when Mrs. Wallace conveyed the land to de- 
fendants in error, and specified and set out the same as her 
homestead, she, at the same time, had the right to sell the 
same as her twelve months’ support, and all the title to 
the land passed to her vendees. 

Judgment affirmed. 

v 75-12 





178 SUPREME COURT OF GEORGIA. 


Henderson, by next friend, vs. Francis et al, 


HeEnpersen, by next friend, vs. Francis et av. 


. The charge of the court in this case was full and fair, and covered 
all the issues in the case. 

. When the court has fully and fairly charged the law of the case, 
he is not bound to recharge the jury at the instance of either party, 
however legal and pertinent a request offered may be. 

3. The plea of justification filed in this case was similar to that filed 
in the case of the Ocean Steamship Company vs. Williams, 69 Ga., 
251, and entitled the defendant to open and conclude the argu- 
ment. 

. Where counsel for plaintiff introduced in evidence the testimony 
of certain witnesses which had been taken before a committing 
court, but which had not been read to the jury, if it was error to 
refuse to allow them to withdraw a portion of such testimony from 
evidence, it did no injury, as counsel for defendants could have 
put the same in evidence. Counsel for plaintiff were bound only 
to read so much of the testimony as they might desire, and de- 
fendants’ counsel could have done likewise. 

. Actions for malicious arrest and prosecution are not favored by 
the courts; and when it not only appears that there was probable 
cause to induce the prosecution, but it is satisfactorily shown that 
the plaintiff was guilty of the offense charged against him, the 
action cannot be maintained. 

.) The verdict for the defendants was demanded by the evidence 
in this case. 


February 9, 1886. 


" Charge of Court. Practice in Superior Court. Evidence. 
Pleadings. Justification. Malicious Arrest. Malicious 
Prosecution. Verdict. Before Judge OC.iarke. City Court 
of Atlanta. December Term, 1884 


To the report contained in the decision, it is necessary to 
add only the following: The basis of this action for dam- 
ages was the fact that Rachel Francis, one of the defend- 
ants, had caused the plaintiff to be arrested and had pros- 
ecuted him on a charge of larceny, it being alleged that 
this was malicious and without probable cause, and that 
on his trial he had been found not guilty. The defendant 
pleaded the general issne ; also the following special plea: 
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‘“‘ And for further plea, defendants say that Mrs. Rachel Francis 
did prosecute the said J. W. Henderson before W. C. Horton and be- 
fore the city court of Atlanta for the offense of larceny, and that she 
did also cause him to be arrested and imprisoned, and that said ar- 
rest, imprisonment and prosecution was upon probable cause and 
without malice. Mrs. Rachel Francis owned two houses on Ponder 
Alley that were in process of erection. A large amount of lumber 
was stolen from said houses, said lumber being, at the time of the 
larceny, the property of Mrs. Rachel Francis. The faith upon which 
said arrest, imprisonment and prosecution took place was substan- 
tially that Mrs. Rachel Francis saw said Henderson taking her lum- 
ber, and also was informed by several persons that they saw him 
taking the lumber. On the committing trial, a number of witnesses 
swore that they saw said Henderson taking the lumber, and the said 
Henderson did not deny the fact that he took it.”’ 

The court-held that this was a plea of justification and 
entitled the defendant to open and conclude the argu- 
ment. 

During the progress of the case, the plaintiffs counsel 
offered in evidence the transcript of the testimony which 
had been given in on the committing trial of the plaintiff 
under the warrant taken out by Mrs. Francis. 1t was ad- 
mitted, but not read to the jury. After this, counsel for 
the plaintiff moved to withdraw all of this evidence, except 
the transcript of the testimony of the defendant, Mrs: 
Francis. Counsel for the defendants objected, and the- 
court refused the motion.‘ 

The evidence was voluminous and conflicting. That 
on behalf of the defendants went to establish the facts set 
up in the plea, while the plaintiff denied them. . 

The jury found for the defendants. The plaintiff moved. 
for a new trial,on many grounds, including the above stated! 
rulings. The motion was overruled, and the plaintiff ex- 


cepted. 


Hayaoop & Martin; Spgarrs & Srmumons, for plaintiff in 
error. 


Hoke & Burton Smrtu, for defendants. 
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BLanpForD, Justice. 


This was an action for malicious prosecution and arrest. 
A verdict was had for defendant, the plaintiff moved for a 
new trial, which the court refused; exception is taken to 
this ruling of the court, and error thereon is assigned here. 

1. There are many assignments of error as to the charge 
of the court and refusal to charge. The charge of the 
court is set out fully in the record, and a careful examina- 
tion of the same discloses no errors therein; it is full and 
fair, and covers all the issues in the case. 

2. The refusal to charge was proper. A court is not bound 
to recharge the jury at the instance of either party, how- 
ever legal and pertinent the request may be, when the 
same has been given fully and fairly in charge to the 
jury. 

3. It is insisted that the court erred in holding that de- 
fendants’ plea was a plea of justification, and’in allowing 
the defendants to open and conclude the argument to the 
jury. The plea filed in this case is similar to the plea filed 
in the case of The Ocean Steamship Co. vs. Williamx, 69 
Ga., 251, 260. That case sustains the ruling of the court 
below in this case. 

4. Complaint is made that the court erred in refusing 
to allow the plaintiff's counsel to withdraw the testimony 
of certain witnesses, which had been taken before the com- 
mitting court, and which had been introduced and put in 
evidence by plaintiff, but had not been read to the jury, 
the defendants objecting. The plaintiff suffered no hurt 
or detriment from this ruling of the court. The testimony 
was admissible, and defendants’ counsel could have put the 
same in evidence. The plaintiff was only bound to read 
in evidence to the jury so much of the testimony of the 
witnesses as he might desire, and defendants’ counsel 
could have done likewise. So if this be error, it is imma- 
terial. 





OCTOBER TERM, 1885. 181 


Varnedoe vs. The State of Georgia. 


5. Actions of this character are not favored by the courts, 
and when, as in this case, it is made to appear that there 
was not only probable cause to induce the prosecutor to 
have the plaintiff arrested, but it is shown satisfactorily 
that the plaintiff was guilty of the offense charged against 
him, no action can be maintained by him against defend- 
antsin error. The verdict in this case was absolutely de- 
manded by the evidence. 

Judgment affirmed. 


VARNEDOE ve. THE STATE OF GEORGIA. 


1, Under the circumstances in proof in this case, there was no error 
in characterizing the statements made by the deceased, after he 
had received the fatal wound, as dying declarations. The found- 
ation was laid in the manner pointed out by the statute, and the 
charge on the subject was substantially in the words of the Code, 
§3781. 

(a.) A prima facie case is all that is necessary to carry dying declar- 
ations to the jury. It is an issue of fact whether or not they were 
made in immediate prospect of death. This is to be passed upon 
by the jury ; and where the evidence is contradictory as to whether 
or not such declarations were made with the consciousness that 
the.declarant was in articulo mortis, this court will not interfere 
with the verdict of the jury and the refusal to grant a new trial, 
especially where it is satisfied that the verdict was warranted by 
the proof 

. Where a request to charge on the subject of the circumstances 
which would be sufficient to excite the fears of a reasonable man 
and to justify a killing was more fully and accurately set out in 
the general charge than in the request, the refusal of such request 
furnishes no ground for a new trial. 

. It is not only the privilege, but the duty, of the court to propound 
such questions to reluctant witnesses as will strip them of the 
subterfuges to which they resort to evade telling the truth. 

. The verdict was sustained by the evidence, and the charge was 
full, clear and impartial. 

. Where there is no evidence tending to make a case of involuntary 
manslaughter, a failure to charge on that subject will not cause a 
new trial. 

February 9, 1886. 





182 SUPREME COURT OF GEORGIA. 


Varnedoe vs. The State of Georgia. 


Criminal Law. Dying Declarations. Evidence. Charge 
of Court. Practice in Superior Court. Witness. Before 
Judge Hammonp. Fulton Superior Court. April Term, 
1885. 


To the report contained ip the decision, it is necessary to 
add only that the following were among the grounds of the 
motion for a new trial: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court charged as follows: “In consid- 
ering the case, you will have to determine whether you 
will give any force or effect to any dying declarations made 
by the deceased, Asbury Whitehead, and the court will 
give you the rule by which you are to determine whether 
you will consider those declarations. The law says that 
the declarations made by a person in the article of death, 
who is conscious of his condition, as to the cause.of his 
death and the person who killed him, are admissible to go 
to the jury. If you believe from the evidence in this case 
that Asbury Whitehead was in the article of death, that 
he was conscious of his condition, and. that, during that 
time, he made any statements as to the cause of his death 
and the persun who killed him, then you would be author- 
ized to take into consideration such declarations made by 
him in determining the issue in the case, giving to those 
declarations the same force and effect, and no more, as 
you would give to the statement of a witness sworn on 
the stand. If you believe from the evidence that any 
statements were made by him, by Asbury Whitehead, as 
to the cause of his death and the person who killed him, 
but at the time they were made, he was not in a dying 
condition or in the article of death, that is, that the state- 
ments were not made in a belief that he was dying, then 
you ought not to consider those statements in determining 
the issues in the case. The court submits to you the ques- 
tion as to whether or not you will consider the dying dec- 
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clarations, if any such were made by the deceased, in de- 
termining the issue as to whether or not this defendant is 
guilty of the offense charged against him in this indict- 
ment.” 

(3.) Because of a further charge as to dying declara- 
tions, similar to that just above. 

4.) Because the court failed to charge the law of invol- 
untary manslaughter. 

(5.) Because the court refused to charge, “That when 
the circumstances of the killing are such as to have excited 
the fears of defendant (if he was a reasonable man), in 
the absence of all other proof to the contrary, the law will 
attribute the killing to those fears, and not to revenge or 
passion. That dying declarations are evidence, when it 
satisfies the jurors that they were made by deceased in 
articulo mortis, with a consciousness of his condition, 
namely, that he could not recover, and the jurors are to 
determine for themselves if the declarations were made 
under the rules of law above given; and that, if there is 
no other evidence against the defendant. as to the killing 
than the dying declarations, before he could be convicted 
upon that alone, the jury must be satisfied, beyond all rea- 
sonable doubt, that the declarations were made under the 
rules of law above referred to. 

(6.) Because the jury found against the charge, that 
when a defendant acted under the fears of a reasonable 
man, and the circumstances were calculated to excite the 
fears of a reasonable man, the jury can consider any 
previous threats of violence communicated to defendant, 
any violent attack on defendant by deceased at the time 
of the killing, any weapon deceased may have had at the 
time, and the physical disparity of defendant. 

(7.) Because the court propounded the following ques- 
tions to state’s witness, Ward: “ Have you ever talked 
with Cal. Varnedoe about this case?” ‘ With his father?” 
* Have you told all you know about this case to the jury?” 
“ Describe again all that you saw and who you saw on that 
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occasion.” “ Do you mean the one who struck him, or the 
other man ?” 

[These questions were asked by the court upon the con- 
clusion of the direct examination and the statement by 
counsel for the defendant that they had no questions to ask.] 

(8.) Abandoned. 

(9.) Because the court admitted the statements offered 
as dying declarations. 

The motion was overruled, and the defendant excepted. 


S. B. Spencer; W. A. Way, for plaintiff in error. 
OC. D. Hitt, solicitor general, for the state. 
Hat, Justice. 


The defendant was tried for the murder of Asbury White- 
head, and upon being convicted of voluntary manslaugh- 
ter, moved for a new trial, upon nine different grounds, 
which, after argument and consideration, was refused. 

The first ground is that the verdict was contrary to law 
and evidence. The second, third and ninth grounds ex- 
cept to instructions given by the court and its rulings upon 
dying declarations. The fourth alleges error in failing 
to charge as toinvoluntary manslaughter. The fifth com- 
plains that the court refused to give in charge a mixed 
request in writing in relation to the circumstances which 
were sufficient to excite the fears of a reasonable man and 
to justify the killing, and also in relation to dying decla- 
rations; while the sixth alleges that the jury found con- 
trary to the charge upon the subject of circumstances suf- 
ficient to excite the fears of a reasonable man, etc. The 
seventh takes exception to the examination of a witness 
by the court. The eighth ground was wholly unfounded, 
and properly abandoned on the hearing before this court. 

1. There was no error in characterizing, under the circum- 
stances in proof, the statements made by the deceased, after 
he had received the fatal wound, as “ dying declarations.” 
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The foundation was laid in the manner pointed out by the 
statute, and the charge given on the subject was substan- 
tially, if not literally, in the words of section 3781 of the 
Code. The course pursued on this occasion was in strict 
accordance with the rulings of this court; a prima facie 
case is all that is necessary to carry such declarations to 
the jury; it being an issue of fact whether or not they were 
made in immediate prospect of death, it should be passed 
on by them; and where the evidence is contradictory as 
to whether or not such declarations were made with the 
consciousness that the declarant was in articulo mortix, 
this court will not interfere with the verdict of the jury, 
and the refusal to grant a new trial, especially where it is 
satisfied that the verdict was warranted by the proof. 
Campbell’s case, 11 Ga., 353, 354, 376,377. The subject is 
fully discussed, and the authorities collated and reviewed in 
Mitchell's case, 71 Ga., 128 (h.n. 2 b.), 141 et seg. 

2. The next ground calling for notices that which com- 
plains of the refusal of the court to charge as requested in 
writing. The latter part of this request has been disposed 
of in what has been said in regard to dying declarations: 
the first is fully met and covered by the charge contained 
in the succeeding or sixth ground of the motion, which de- 
fendant insists was a correct exposition of the law, but 
which he alleges was disregarded by the jury in their find- 
ing, and which we are likewise satisfied lays down the rule 
as to the circumstances that should be considered sufficient 
to excite the fears of a reasonable man and to justify the 
killing much more accurately and appropriately than did 
the written request of the defendant. Code, §4321 and cita- 
tions; Hopkins’s Pen. L., §926 e¢ seg. Without reference to 
the other defects which this request suggests, and which 
render the court’s refusal to give it proper, and which need 
be more specifically pointed out, it is enough to say that it 
was fully covered by the general charge, and that lays down 
the law with as much leniency as the defendant was en- 
titled to. 





186 SUPREME COURT OF GEORGIA. 


Varnedoe vs. The State of Georgia. 


3. In reference to the questioning of a witness by the 
court, we have to remark that, while it is the privilege of 
counsel, it is the duty of the court to propound such ques- 
tions to reluctant witnesses (as the one in question had 
shown himself to be) as will strip them of the subterfuges 
to which they resort to evade telling the truth. edly’s 
case, 19 Ga., 425, 426. The rule was still more broadly 
laid down in McGinnis's case, 31 Ga., 261, 262, where it 
was held that it was not wrong fur the presiding judge 
himself to interrogate the witnesses; that it was not only 
his privilege to do this, but his duty likewise, whenever he 
desired to ascertain a fact with a view to the correct ad- 
ministration of thelaw. In Epps’s case, 19 Ga., 102, 118, 
119, it is said, “ We know of no limit to the right which 
belongs to the court of interrogating witnesses, either in 
civil or criminal cases, particularly the latier. ‘The life or 
death of a man may hang upon a full development of the 
truth: The presumption that this liberty will not be hon- 
orably and impartially exercised is not to be tolerated for 
a single moment. Counsel, in their zeal to acquit their 
clients, seem to take it for granted that the only object of 
courts is to convict. Until called upon to discharge the 
solemn and responsible functions of a judge, they never 
can appreciate the high sense of ob igation under which 
they act to God and their fellow citizens. ‘Thy life for 
the murderer’s life, if he escape,’ is the solemn denunci- 
ation of the Almighty! When they see, therefore, that 
a material fact has been omitted, which ought to be brought 
out, it is not only the right, but the duty, of the presiding 
judge to call the attention of the witness to it, whether it 
makes for or against the prosecution, his aim being neither 
to punish the innocent nor screen the guilty, but to ad- 
minister the law correctly. And let it be remembered 
that counsel seek only for their client’s success, but the 
judge must watch that justice triumphs.” 

It is impossible to examine this record without being 
impressed with the evident reluctance of the witnesses, on 
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whom the state had necessarily to rely, to testify in its be- 
half; indeed, this was so apparent that the judge, in several 
instances, felt bound, in the exercise of that discretion with 
which he is invested, to allow the counsel for the prosecu- 
tion to wring from them the truth by propounding leading 
questions, and in the particular instance, where he took 
the witness in hand, it was quite apparent that the witness 
held back and sought to keep out of the way, and during 
his examination did not readily and fully respond to the 
questions asked him. The judge, by his’examination, 
sought to ascertain the cause of his unseemly reticence. 
Had he gone further, and reproved him for his indecorous 
conduct, he would not have transcended the limits of his 
duty. Zhomas’s case, 27 Ga., 288, 297. 

4. But withall this marked indisposition to testify, which 
could not have escaped the notice of ordinarily attentive 
jurors, there was enough in their evidence, taken in con- 
nection with facts deposed, to by less unwilling witnesses, 
and others revealed by the prisoner in his statement, to 
justify, if not to require, the verdict. 

It seems from defendant’s stateiaent that he was afraid 
of deceased, that before the fatal difficulty, deceased had 
threatened him; others told.him what he had said, and Mr. 
Faith had said, “ You watch him, or he will hurt you.” 
But a short time before the fracas, he had a knife whetted, 
which was turned over to Mr. Faith. It was somewhat 
singular that he was not offered as a witness, and that no 
reason was given for failing so todo. The defendant was 
seen, but a few hours before the meeting, with a knife in 
his hand, which appeared to be concealed by putting the 
blade up his sleeve. He and his friend, Perry Martin, met 
‘the deceased, treated him to liquor, and had him to sing 
for them; this was repeated several times; deceased knew 
before giving him this strong drink that there was no good 
feeling between them ; instead of detaining him and making 
him drunk, or at least exciting him with liquor, it was his 
obvious duty, if he would have avoided trouble, to pass on 
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and leave him; the result was a fight between them, in 
which deceased appears to have been the assailant; being 
the stouter and heavier of the two, he knocked defendant 
down and got on him; defendant states that the deceased 
attempted to cut, when he wrenched the knife from his 
hand and inflicted five wounds upon him. When the de- 
fendant was searched, a knife, it seems, with blood stains 
upon its blade, was found on his person. Had this knife 
belonged to deceased, this fact might have been shown; 
and it is somewhat significant, to say the least, that no 
effort was made to account for it. No one could say that 
deceased had a knife during the fight ; none was found upon 
his person, and none was found at the place of the 
struggle, and no effort was made to ascertain whether one 
was there ; the knife disappears, unless, as the jury was 
authorized to conclude, it was in the defendant’s pocket, 
with blood stains upon its blade. There is a singular ab- 
sence of all effort, or even an attempt, to explain these 
matters, so important to the defendant’s vindication; like 
everything else connected with this deplorable transaction, 
this is met with a general denial ; the effort seems to have 
been to shroud it in mystery, rather than to let in the light 
of truth upon it. The dying man charged that defendant 
was the perpetrator of the homicide, and that he was aided 
and abetted therein by Perry Martin. Although such 
declarations are not entitled to the fullest credit, yet they 
furnish evidence on which a jury may act, and when cor- 
roborated, more or less weight is attached to them, accord- 
ing to the extent of the corroboration. The least that can 
be said was that there was evidence to sustain this finding. 
The judge who tried the cause, and who saw and heard all 
that occurred on the trial, was satisfied with the ver.lict 
of the jury; there is nothing to show that he abused his 
discretion in refusing to disturb it, and without this, we 
cannot interpose. No error is shown in the instructions 
given the jury. The charge was full and explicit upon 
every contested point; was clear and impartial, and no 
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complaint is made as to any of its parts. If there be error 
in it, that error has not been made apparent. 

5. It only remains to add that nothing like a case of in- 
voluntary manslaughter appears from the proofs, and had 
the judge preseiited such an issue to be passed upon by 
the jury, he would have been compelled to go out of the 
evidence to find it; this he had no right to do, and under 
the facts, he was right in not alluding to it. 

Judgment affirmed. 


McMicuakt vs. Pye e al. 


. By his will the testator bequeathed to his wife a large number of 
slaves, his plantation stock, farming tools an d utensils, household 
and kitchen furniture, horses, mules, cattle, etc., all of which 
property she was to have during her natural life or widowhood, 
and which, in the event of her intermarriage, was to be equally 
divided between the children of herself and the testator. After 
specific bequests to two of his sons, testator’s will provided as fol- 
lows: ‘And the remainder of my estate, both real and personal, 
to be equally divided be‘ween my children’’ (naming them). Prior 
to the execution of the will, a daughter of the testator died, leav- 
ing achild. The testator owned no other lands than those covered 
by the bequest to his wife: 

Held, that it was the intention of the testator to dispose of his entire 
estate by his will, and it was not his purpose to die intestate as to 
any portion of his property. 

. On the death of the wife, the lands passed to the children of the 
testator, and the child of his deceased daughter took no interest 
therein. 


January 26, 1886 


Wills. Estates. Before Judge Lawson. Jasper Supe- 
rior Court. April Term, 1885. 


Reperted in the decision. 


Key & Preston, by J. H. Lumpkin, for plaintiff in er- 
ror. 


F. Jorpan, for defendants. 
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Hatt, Justice. 


This case, which was a proceeding for partition of the 
lands belonging to the estate of Jordan Pye, late of Jasper 
county, by one claiming to be an heir at law against other 
heirs at law, was answered by the respondents, who denied 
that the petitioner had any right to or interest in the lands 
in question, for that the said Jordan Pye died testate, and 
by the provisions of his will, the lands were bequeathed 
to respondent. It was, by consent of parties, submitted to 
the presiding judge to be determined upon an agreed state- 
ment of facts. It was thereby admitted that the mother 
of petitioner, Edna Pye, before her marriage, was the 
daughter of the testator, and that she died prior to the ex- 
ecution of his will, leaving as her only child the said pe- 
titioner. By his will, Jordan Pye bequeathed to his wife 
a large number of slaves, his plantation, and plantation 
stock, farming tools and utensils, household and kitchen 
furniture, horses, mules, cattle, etc., all of which above 
named property she was to have during her natural life or 
widowhood, and which, in the event of her intermarriage, 
was to be equally divided between the children of her and 
the testator. After specific bequests to two of his sons, 
Charles A. and Burwell, he proceeds tv dispose of the 
residue of his estate in these words: 

_ “And the remainder of my estate, both real and personal, to be 


equally divided between my children, Edward H., Burwell J., John, 
Charles A., Nancy Ann and William F. Pye.’’ 


The judge, after reciting the admitted facts, submitted 
for his determination as above set forth, that the will of 
Jordan Pye was in evidence, and that he was the owner 
of no other lands than those covered by the bequest to Mrs. 
Pye, his wife, adjudged that the land sought to be partition- 
ed, passed, under the will of Jordan Pye, to the respond- 
ents, and that William H. McMichael, the applicant for 
partition, took no interest in it, and therefore it was ordered 
that his petition be dismissed and the cost of the proceed- 
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ing be taxed against him. To this judgment the petitioner, 
McMichael, excepted, and brings the same to this court 
for review and:reversal. } 

1. We think there can be no doubt that it was the inten- 
tion of the testator to dispose of his entire estate by his 
will, and that it was not his purpose to die intestate as to 
any portion of his property. This, besides being in con- 
formity to the general rule of law upon the subject, is 
apparent from the scope and object of the will, when its 
several items are construed together, which is the proper 
mode of dealing with it. Dillard et al. vs Ellington, 57 
Ga., 568, 569 (head-notes 15, 16, 17), 592, 593, is directly 
in point, and is decisive of this view. 

2. It is conceded that ah heir cannot be disinherited, 
except by express devise or necessary implication, and 
that the implication, to effect this, must amount to such a 
strong probability that an intention to the contrary can- 
not be supposed. In this case, it is admitted that the tes- 
tator owned, at the time of executing his will and at his 
death, no other lands than those now in controversy. He 
gave his wife a life estate, or an estate during widowhood 
in these, and upon her intermarriage, he directed the prop- 
erty,of which she was tenant for life or during widowhood, 
to be divided between her children by him. True, he does 
not say in direct terms, if she does not marry, that at her 
death the property shall go to these children in equal por- 
tions, but from this provision, standing alone, it would be 
impossible to infer a-different intent. But we are not 
driven to make any such inference, either as to the per- 
sons who are to be the recipients of his bounty, or as to the 
time they shall come into possession of the bequest. The 
residuary clause designates these persons by name, and 
demonstrates that he used the word children in its strict 
and proper sense, as contradistinguished from grand-chil- 
dren or other lineal descendants, The petitioner, as to 
this residue, is not mentioned by name, nor are any terms 
of description used from which it would be possible to im- 
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ply that the testator meant to include him among those 
who are taken as remaindermen under this residuary be- 
quest. It would be impossible, without violating the 
plain intent and express words of the testator, to raise an 
estate for him by implication, and this must appear upon a 
consideration and examination of the entire will, and not 
from its detached parts. Wherever the estate is devised 
over to persons named, the intention to disinherit the 
heir then becomes manifest. Wright vs. Hicks, 12 Ga., 
156 (head-notes 6 to 11, inclusive), 163, 164, 165. The 
circumstances surrounding the testator when he made this 
will in reference to any provision made for the mother of 
petitioner upon her marriage are not disclosed by this re- 
cord. it may betrue, from aught that appears to the con- 
trary, that she was then advanced, and from the mani- 
festly just provisions of the will, in regard to others hav- 
ing claims upon the bounty of this testator, it would per- 
haps be only just to his memory to conclude that such was 
the case. But be this as it may, we would not be author- 
ized, by indulging a conjecture to the contrary, to interfere 
with his scheme of disposition. His sic volo, sic jubeo, stat 
pro ratione voluntas is all to which we can look in inter- 
preting and determining the meaning of his testament, 
provided only that it is free from ambiguity or obscurity 
and violates no rule of law. 
Judgment affirmed. 


Tue SAVANNAH, FLoRIDA AND WESTERN Rartway vs. Law- 
TON et al. 


1. Where land lay near a river, and between the river front and the 
highlands there was a tract lower than that fronting immediately 
on the river, and a wall or dam was kept up along the river front 
by the adjacent proprietors, to prevent the overflow of the lower 
lands further back, by reason of high tides and floods; and where 
one of such land-owners sold a part of his lands, upon which was 
a portion of the bank or wall, to a railway company, and by reason 
of want of repair in the dam some of the lowlands were overflowed, 
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and the crops of the occupant destroyed; whether or not the ven- 
dor of the land on which the wall was would be liable, would de- 
pend upon the contract he made with the occupant of the lowlands 
when he rented to him. If he made no contract to keep up the 
bank, then he is not liable; if he did, he is liable. There was 
sufficient doubt on this subject to authorize the grant of a new 
trial in this case. 

2. When the railway company purchased the land along the river 
bank, having upon it a bank or wall which was part of a system 
adopted by the proprietors of land fronting on the river to keep 
back the floods and high tides, eack proprietor was bound to the 
others to keep up and maintain the bank on his own land for the 
benefit of all; and upon the purchase by the railway company, it 
assumed all the responsibility and liability resting on its vendor as 
to keeping up and maintaining the wall or dam. This duty it 
owed to all the other proprietors, as well as to the occupants of the 
lowlands which were subject to overflow; and it would be liable 
for damages resulting from a neglect to observe this duty. 

(a.) The grant of a new trial as to both defendants was right. 


January 26, 1886. 


Waterand Water Courses. Actions. Damages. Land. 
lord and Tenant. Railroads. Betore Judge Apams. 
Chatham Superior Court. June Term, 1885. 


Suit for damages was brought by Spears against Lawton 
and the Savannah, Florida and Western Railway. Com- 
pany. The following, in connection with the decision, re- 
ports the case: Lawton and another, trustees, held the 
title to certain land near the Savannah river and a creek 
running into it. The land lying back from the water front 
was from eighteen inches to two feet lower than the lands 
along the bank. To protect these lowlands from overflow- 
ing at high tides, a dam or embankment had long been 
kept up by the owners of the land. Lawton and his co- 
trustee conveyed to the railway company a right-of-way 
and part of the land, on which was a portion of the dam, in 
1875. In May, 1883, a break occurred in the dam at a 
place on the land of the company near where the railroad 
crossed the creek, and the land was flooded, causing dam- 
age to the plaintiff's crop. An agent of the railroad testi- 

v 75-13 
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fied that he had caused repairs to be made in 1881, and 
also after this break, for the purpose of protecting the 
company’s property ; that Lawton caused repairs to be 
made within a year before the last break. The plaintiff 
held the land under a contract of rent from Lawton. There 
was some conflict as to whether the danger of overflow of 
the land was mentioned in fixing the price. The plaintiff 
testified that he had rented from Lawton for several years, 
and that Lawton had promised to keep up the dam; that 
he did not know when the sale was made to the railroad, 
and never knew of its hands working on the dam until 
after the present break; that Lawton always repaired it, 
and plaintiff did not take the risk of overflow. Lawton 
testified that he rented to Spears without stating anything 
about the trust estate; that the danger of overflow was 
mentioned by Spears, and the rent was fixed at a low 
price on account of such danger; that the dam broke in 
1881, and Spears knew that the company then repaired 
it; that he did not make any contract with Spears to 
keep the dam in repair; that he may have said, years be- 
fore, when Spears was his tenant, that he would keep it 
in repair, but not since the sale to the railway company. 

There was some conflict as to whether the mode adopted 
in repairing the dam was a proper one, and whether the 
break resulted form negligence in failing to keep such 
dam in repair. There was also testimony as to the amount 
of damages. 

The jury found for the plaintiff $1,000 against Lawton, 
and in favor of the railroad. The plaintiff and Lawton 
each moved for a new trial. Among the grounds were the 
following : 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court erred in charging the jury in the 
language following: “ With reference to the Savannah, 
Florida and Western Railway Company, if you find from 
the evidence that the dam or embankment referred to had 
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always been used for the protection of these lowlands, 
including the land occupied by Spears, and that the owner 
of the embankment had always kept it up for this purpose , 
and if you further find from the evidence that, after its pur- 
chase, this railway company repaired this embankment, 
and that by its acts and by its conduct it authorized Mr. 
Spears to expect that it would continue to keep it in good 
repair, and he got no notice to the contrary; then this 
would impose upon the railway company the duty of keep- 
ing up this embankment; and if it neglected this duty, 
and if by means thereof Mr. Spears sustained damage, he 
would be entitled to recover. But if, on the other hand, 
the owner of this embankment had not been in the habit 
of keeping it in repair for the protection of these lowlands, 
or if, on the other hand, this railway company, after this 
purchase, did not, by any act of its, authorize Mr. Spears 
to expect that it would continue to keep it up, then the 
company would not be liable.” 

(3.) Because the court erred in giving in charge to the 
jury the following request of said defendant: “If you find 
that the Savannah, Florida and Western Railway Company 
repaired any of the embankments along the south side of 
Bradley’s creek, and it did so only for the purpose of keep- 
ing water off of its own land, such repairing cannot be 
taken as an acknowledgment by the railway company of 
any duty to repair.” 

(4.) Because the court erred in charging the jury, at de- 
fendant’s request, in the language following: “ No right or 
easement was annexed to the land occupied by Spears to 
have a dam or bank on the property of the railway com-- 
pany to keep water off, which the railway company was 
bound to repair”—adding thereto the following words: 
« That is true, unless this right arose from the circumstances 
or state in which it then was.” 

(5.) Because the court erred in charging the jury, at 
said defendant’s request, as follows: “If the Lawton trust 
estate had had an easement, either by grant or prescription, 

















SUPREME COURT OF GEORGIA. 


The Savannah, Florida and Western Railway vs. Lawton et al, 





196 








which amounted to the right to adam or bank on the 
property of the railway company to keep out the water, 
this would not impose any obligation on the railway com- 
pany to keep the bank or dam in repair, but the owner of 
the easement, the Lawton trust estate, would have to keep 
it in repair.” 

The court granted a new trial as to both the defendants, 
and the plaintiff and the railroad company each excepted. 


CuisHoLm & Erw1y, for plaintiff in error, cited | L. R. (Q. 
B. D.), 225, 233; 2 Jd., 290; 69 Ga., 543; 21 Pick., 342; 
5 Id., 486; 69 Ga., 770; 68 Jd., 132-137; 31 Ld, 305; 43 
Id., 231-238; 51 Zd., 74, 164; 68 Zd., 605; 8 Mo., 26; 16 
Ohio St., 107 ; 2 Fohns., 382, 365; 6 Jd., 31; 5 Mass., 269, 
270; 70 Ga., 838-9; Code, §§213, 4284, 218(2), 2282; 
Shear. & Red. Neg., §123; 56 Me., 407; 32 Barb., 634; 
Code of Savannah, pp. 240-1, §13; 46 Mass., 435; 12 //,, 
68 ; Goddard Easements, 443 ; Wash. Ease., 685-6 ; Thomp. 
Neg., pp. 2, 40; 18 N. Y., 111. 


Ricuarps & Heywarp; Lawton & CuxnineuaM, for de- 
fendants, cited Taylor Laudl. & Tenn., §§778, 783, 734; 14 
Am. Dec., 333; Code, §§2284, 4872, 4854 ; Code of Savan- 
nah, pp. 438-445 ; Ang. Watercourses, §§108 k, 166 b, 166 f, 
166 i, 166 q, 166 v, 172, 194 d, 331 a, 337, 328, 396, 398, 404, 
96, 108 d, 108 e, 166 r, 337, 372; Goddard. Easements, 
59, 60, 61, 48 et seg.;4 Am. Dec , 647; 10 Jd... 356; 47 Ga., 
265, 268; 59 Jd., 288; Wood Nuis., §§129, 347, 350; 2 
Thomp. Neg., 636, 651 ; 26 Moak’s Eng. R., 283 et seg.; L. 
R. (9 Ch. Div.), 503; 20 Moak’s Eng. R., 350; 16 Zd., 290; 
21 N. Y., 505: 2 Wait’s Act. and Def., 680. 


BLANDFORD, Justice. 


Spears brought his action against William S. Lawton 
and the Savannah, Florida & Western Railway Com- 
pany, in which he alleged that he was the proprietor of, 
or in the use and occupation of a certain tract of land, 
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and that a certain dam on the lands of defendants, 
‘ which it was their duty to keep up, was neglected 
and allowed by them to fall into decay, whereby the 
floods and tides came in upon the lands occupied by him, 
whereby his crops were destroyed and he sustained dam- 
age. The jury found in his favor against Lawton, and in 
favor of the Savannah, Florida and Western Railway 
Company. The court granted a new trial as to both de- 
fendants.. The Savannah, Florida and Western Railway 
Company excepted to this grant as to themselves, and 
Spears excepted to the grant of a new trial as to Lawton. 
The evidence showed that the frontage lands, lying near 
the river, were much higher than the lands lying back be- 
tween it and the high lands; that a dam or wall had been 
maintained on the high lands or frontage lands near the 
river by the different proprietors of these lands, to prevent 
high floods and tides from overflowing the adjacent low- 
lands; that Dr. Lawton, in 1875, sold a part of his lands 
to the railway company, upon which was a portion of the 
bank or wall which had been thrown up to keep back the 
floods and tides, and that for want of repairs by the com- 
pany the bank was overflowed in May, 1883, and plaintiff's 
crops were destroyed. 

Whether Dr. Lawton is liable, depends upon the con- 
tract he made with Spears when he rented to him; if he 
made no contract to keep up the bank, then he is not liable; 
if he did, he is liable. There was sufficient doubt about 
this to have authorized a grant of a new trial in this case. 

We are of the opinion that the Savannah, Florida and 
Western Railway Company is liable under the facts of this 
case. When it purchased this frontage land, there was a 
bank or wall upon it, being a part of a system which the 
frontage proprietors had adopted to keep back the floods 
and high tides; each proprietor was bound to the others 
to keep up and maintain the bank on his own land for the 
benefit of all, and when the railroad company became a 
proprietor of a portion of this frontage land upon which 
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there was a bank or wall, it assumed all the responsibility 
and liability which was on its vendor when it became the 
purchaser, as to keeping up and maintaining the wall or 
dam; by thus holding, we maintain the system which had 
theretofore been adopted by these frontage proprietors. 
Every successor of these lands is bound in like manner as 
his predecessor. It is a duty which the railway company 
owed to all the other proprietors to keep this dam up, as 
well as to the occupants of the low lands which were sub- 
ject to overflows, and for neglect to observe this duty, the 
railway company will be liable for any damage resulting 


therefrom. | 
So we think the court did right to grant the new trial as 


to both defendants. 
Judgment affirmed. 


Smita vs. GoopMan. Howett & Company. 


In an action for enticing away the servants of another, the evidence 
showed that the circumstances attending the wrong were of a very 
aggravated character ; that the plaintiffs, at considerable expense 
and much trouble, had procured the laborers enticed and persuaded 
away from them and afterwards retained by the defendant during 
their term of service. One who had been in the employment of 
the plaintiffs was used by the defendant as his agent to decoy these 
persons and bringthemtohim. The plaintiffs were put to expense 
and loss of time in endeavoring to induce them to return. They 
were compelled toemploy counsel. When they applied to the de- 
fendant for a settlement of their claim, they were met with con- 
tumely, insult and abuse. Plaintiffs proved their loss by showing 
what would have been the net profits of each of these laborers, 
and what they had lost by the failure to improve their property 
in consequence of the decoying and retaining of their servants. 
The verdict was for less than the amounts so proved : 

Held, that the verdict was not excessive, and the measure of dam- 
ages on which it was founded was proper. 

(a.) The existence of a cause of action was not denied. 

(b.) Where, in such a case, aggravating circumstances in both the 
act and intention existed, the jury would not be confined to 
actual damages, but might give an additional sum to deter the 
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wrong-doer from repeating the trespass, or as compensation for the 
wounded feelings of the plaintiffs. 
(c.) This point was not raised-in-the cases in 43 Ga., 601 ; 47 Id., 311. 


January 26, 1886, 


Criminal Law. Master and Servant. Damages. Ver- 
dict. Before Judge CarswetLt. Bulloch Superior Court. 
April Term, 1885. 


Goodman, Howeli & Company brought an action for 
damages against K. A. Smith for enticing away laborers 
pending their term of service. On the trial, the evidence 
for the plaintiff was, in brief, as follows: The plaintiffs 
sent an agent to North Carolina to secure hands to work 
on their turpentine farm, and secured nine. The expense 
of transporting them to the farm was $15 each. The con- 
tract was that the plaintiffs were to pay their passage to 
the farm, and back to North Carolina at the end of the 
year, and to pay them $175.- After working about three 
days, they disappeared, one going first and afterwards the 
others. They were traced to the defendant’s place, and 
one of the plaintiffs caught sight of one of the hands there. 
He asked the defendant about them. The latter said he 
did not know where they were that day, but that they 
were at work for him. He said that one Herring (the 
first hand who left) told him he could get hands and 
brought these, and that he had sent one Williams, who 
was in his employment, to get the hands Herring had ob- 
tained for him. Howell, a member of the plaintiffs’ firm, 
told Smith that the hands were in the plaintiffs’ employ- 
ment, and that they had been at considerable expense in 
getting them, and demanded their restoration. Smith said, 
“ Get them if you can,” and refused to give them up, making 
use of some threatening. expressions. .The plaintiffs took 
out a warrant. The defendant. told Howell that he could 
get the hands if they would go, but they were unwilling. 
Howell then proposed to settle the matter, if the defendant 
would pay the expenses to which the plaintiffs had been 
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put in obtaining the hands, telling him what such expen- 
ses were. He offered to give $5. The loss of the hands 
stopped the plaintiffs’ work for two weeks, and caused them 
to lose the cutting of one crop of turpentine boxes. The 
net profit of one hand on a turpentine farm is generally 
put at fifty dollars. Nine hands went to Smith’s. The 
plaintiffs spent, in tracing them, thirty to thirty-five dollars, 
and incurred expenses for attorneys’ fees in this case of 
one hundred dollars. 

The evidence for the defendant conflicted with that of 
the plaintiffs. He denied knowing where the hands 
came from, or enticing them, and stated that Herring, who 
had worked for him the previous year, said he could get 
some hands. Williams was sent with him, and the defend- 
ant employed the hands they brought, paying them for 
the work they did, but not contracting for the year or sea- 
son. He testified that, when Howell came and said he 
was after some hands, defendant said, “ If the hands are 
here, you can get them,” and that he could take them if 
they would go, but the hands refused to do so, on the ground 
that the plaintiffs had not complied with their contract. 

The jury found for the plaintiffs $560. The defendant 
moved for a new trial, on the following among other 
grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court permitted the~plaintiffs to pro- 
pound the following questions to a witness: “ What was 
the damage to your farm by reason of the leaving of the 
hands?” ‘What is the net profit of the hands lost to 
you?” [In a note, the court certified that the counsel for 
the plaintiffs asked the witness (one of the plaintiffs) 
what was the general damage they sustained by the Joss 
of the hands; that, on objection, the court held that the 
plaintiffs could prove what would have been the net profits 
realized from each of the hands enticed away in the busi- 
ness in which they were employed; and that the examina- 
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tion of the witness was then conducted in accordance with 
this ruling of the court. ]} 
The motion was overruled, and the defendant excepted. 


R. F. ©. Smrru; T. H. Porrer, for plaintiff in error. 


D. R. Groover; Lester & RAveENEL, for defendants. 


Hatt, Justice. 


That ‘the enticing, decoying or persuading a servant to 
leave the service of his master, or knowingly retaining and 
employing him after he has left, during the term for which 
he engaged to serve, gives an action to the injured party 
against the wrong-doer, was not denied. From an early 
pericd, this seems to have been regarded as a grievous 
wrong; indeed, Sir William Blackstone (3 Comm., 143) 
characterizes it as both “ an ungentlemanlike ” and “ ille- 
gal” act. This point was not even raised in this case. 
The objection urged here is as to the measure of damages 
on which the jury seems to have found their verdict. The 
circumstances attending the infliction of this injury were 
of a very aggravated character. The plaintiffs, at consid- 
erable expense and with much trouble, had procured the 
laborers enticed and persuaded from them and afterwards 
retained by the defendant during their term of service. 
One, who had been in their employment, was used by the 
defendant as his agent to decoy these persons and bring 
them tohim. The plaintiffs were put. to expense, and lost 
time in endeavoring to induce them to return. They had 
to employ counsel to assist them in the assertion of their 
rights and to redress their wrongs. When they applied 
to the defendant for a settlement of their claim, their just 
demand was met with contumely, insult and abuse. They 
proved their loss by showing what would have been the 
‘net profits of each of these laborers, and what they had 
lost by the failure to improve their property in conse- 
quence of the decoying and retaining of these servants by 
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the defendant and his coadjutors. We cannot see that 
any other elements than these entered into the damages 
found by the jury. Indeed, they failed to find the full 
measure as shown by this proof, and. which they might, 
and ag we think, have done, even under the most restricted 
rules which have been laid down by our court upon this 
subject. Salter vs. Howard, 428 Ga., 601; Lee vs. West, 47 
Id., 311. And where, as in this case, there were aggravat- 
ing circumstances, both in the act and the intention with 
which it was done, were it necessary to sustain this verdict, 
we should feel little hesitancy in upholding such additional 
damages as the jury might have seen proper to give in 
order to deter the wrong-doer from repeating the trespass, 
or as a compensation for the wounded feelings of the plain- 
tiffs. Code, §3066. City and Suburban R. R. vs. Brauss, 
70 Ga., 368,379. Such an allowance would not neces- 
sarily conflict with the rule laid down either in Salter vs. 
Howard or Lee vs. West. This question was not raised or 


passed upon in those cases. The verdict in this case was 
demanded by the evidence, and the »udge was right in re- 
fusing, on defendant’s motion, to disturb it. 

Judgment affirmed. ’ 


CROCKETT vs. CROCKETT. 


1. The reformation of the deed involved, in this case, with substan- 
tially the same facts and instructions, has been passed upon by this 
court (73 Ga., 647), and the ruling there made is the law of the 
case; nor are there any new facts which make a new case from 
the one then made. 

. To divest a man of the control, use and occupation of an estate, 
an interest in which he had voluntarily given to his daughter, be- 
cause his daughter and himself were at issue touching the quantum 
of that interest, or the amount of the rent due her, and that, too, 
in the teeth of the reservation of control in himself in the volun- 
tary conveyance, is much more than a jury ought to be allowed to 
find in a decretal verdict, and such verdict should be set aside. 
Nor would it be just, though the inference of the receiver should 
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be restricted to the collection of a moiety or any fractional part of 

the rents from the father for rent of the house he himself occupied 
and from tenants occupying other tenements, and the father should 
be enjoined from interference with his daughter’s part of such 
rents, the father being solvent. 

3. A father by voluntary deed conveyed a half interest in certain 
property to his daughter for life, with power to dispose of it by 
will, but ‘‘subject, nevertheless, to the following limitations and 
conditions ; thatis to say, that the said E. Crockett (the father) is to 
retain possession and control of said property during his lifetime ; 
porvided, nevertheless, . . . that the said Georgia E. Crockett 
(the daughter) shall have the right to live in the house on Bass street 
with the said E. Crockett, but no one else of the family of the said 
E. Crockett shall have or exercise this right of living with said E. 
Crockett in said house on Bass street, except the youngest brother 
of the said Georgia E., to-wit, Charles W. Crockett, and he only so 
long as he shall remain single and unmarried ; and provided, also, 
should any income be derived from said house and lot on Bass 
street, by rent or otherwise, the said Georgia E. is to have and re- 
ceive one-half of said rent after paying for-repairs, insurance and 
taxes thereon.’’ The father re-married, and the daughter would 
not live with him: 

Held, that a verdict requiring the father to pay one-half the rented 
value of the premises whiie he lived thereon was contrary to law. 

(a.) The deed in this cas: . hould be reformed in accordance with 
the previously expressedview of this court. 



























January 5, 1886 

















Res Adjudicata. Deeds. Injunction. Title. Equity. 
Before Judge Sutmons. Bibb Superior Court. April 
Term, 1885. 









On March 29, 1884, Georgia E. Crockett filed her bill 
against Earlsworth Crockett, alleging, in brief, as follows: 
On August 2, 1880, the defendant conveyed to the com- 
plainant a one-half interest in certain real estate lying on 
McIntosh and Bass streets in the city of Macon. The 

deed contained the following clauses : 








“To have and to hold said one undivided half interest in said prem- 
ises to the said Georgia E. Crockett for and during her natural life, 
with power in the said Georgia E. Crockett to dispose of the same 
by will in any way and manner that she may see fit and proper, su- 
ject, nevertheless, to the following limitations and conditions—that is 
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to say, thatthe said E. Crockett is to retain possession and control of 
said property during his lifetime; provided, nevertheless, the said 
Georgia E. Crockett is to receive, during the lifetime of the said E. 
Crockett, one-fourth of all rents or income accruing from said prop- 
erty on McIntosh street; and provided, also, that the said Georgia 
E. Crockett shall have the right to livé in the house on Bass street 
with the said E. Crockett, but no one else of the family of the said 
E. Crockett shall have or exercise this right of living with said E. 
Crockett in said house on B.ss Street, except the youngest brother 
of the said Georgia E., to-wit, Charles W. Crockett, and he only so 
long as he shall remain single and unmarried; and provided, also, 
should any income be derived from said house and lot on Bass street, 
by rent or otherwise, the said Georgia E. is to have and receive one- 
half of said rent, after paying for repairs, insurance and taxes there- 
on. The property hereby conveyed to the said Georgia E. Crockett 
is not in any way or event to be subject to the debts, contracts or 
liabilities of any husband she may have, and should the said Geor- 
gia E. Crockett fail to dispose of the property herein conveyed to 
her, by will, as herein authorized and empowered, said property, at 
the death of said Georgia E. Crockett, is to revert to the said E. 
Crockett; and the said E. Crockett will, and his heirs, executors 
and administrators shall, the said undivided halfinterest in the prem- 
ises aforesaid to the said Georgia E. Crockett forever warrant and 
defend.”’ 


The defendant has kept possession of the property, co:- 
lected rent and managed and controlled it. He has, how- 
ever, failed and refused to pay over to the complainant her 
share of the rents. In 1883, the Bass street house was 
rented to one Crossland for $37.50 per month, and she was 
entitled to one half thereof. The defendant, with his fam- 
ily, was occupying his own house next door, but in July, 
1883, he exchanged with Crossland and moved his family 
into the Bass street house. Inasmuch as it is covenanted 
in the deed that no one of the family, except himself, is to 
occupy said house, he is as liable for rent as if Crossland 
had continued to occupy it, and he is bound to pay to her 
her part of the rent. The rents are collected in small 
amounts. The complainant has twice been compelled to 
sue the defendant at law for her share of the rents, and 
the cases are still pending, and she will be compelled con- 
tinually to bring suits. He has paid only a small amount 
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to her, and is largely in arrears. She has no other means 
of support. She has proposed to have an agent to collect 
the rents for both, but this has been rejected. The prayers 
were for a receiver to collect the rents; that the defend- 
ant be enjoined from interfering therewith; and that, on 
the final hearing, he be required to account fully to the 
complainant: in respect to all rents not included in the two 
suits pending; for subpoena and general relief. 

By amendment, it was prayed that the common law cases 
should be consolidated with this, and the entire question 
be determined at once. 

The defendant answered, in brief, as follows: The deed 
does not convey the rights set up by the complainant. If 
it does, it does not speak the true intention which he had 
in making it. He made out and gave to Isaac Hardeman, 
Esq., certain written instructions for drawing the deed, it 
being a voluntary deed, the only material portion of which 
was as follows: ‘ During her lifetime, Georgia to receive 
one-fourth of all rents and income, after paying taxes and 
insurance and all other expenses required to keep the 
property in good repair.” All that part of the instruc- 
tions, as to the payment of taxes and expenses, was, by 
accident or mistake of said attorney, omitted therefrom, 
and this was not discovered by him until after the delivery 
of the deed and when the attorneys of the complainant 
claimed one fourth of the gross income from the McIntosh 
street property, without deducting taxes, insurance, etc. 
He prays that the mistake be corrected, so as to carry out 
the true intention in makingit. Ile set out an account of 
collections, expenditures and amounts paid to the com- 
plainant. 

The written instructions given to the attorney were as 
follows: 

‘Direction to I. Hardeman to draw deed to McIntosh street prop- 
erty: To Georgia E. Crockett give 44 interest in this after my death; 
me to have full control until that time; after my death, Georgia to 


have full control during her lifetime, with right to dispose of it as 
she may see best. Her interest not to be sold for any debt of hers 
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or any one else during her lifetime. Georgia to receive one-fourth of 
all rents or income accruing from said property until my death. 
After that time one half of rent or income, after paying taxes and 
insurance and all other expenses required to keep the property in 
good repair. 

“Direction to I. Hardeman to draw deed to Bass street property: 
One (4g) half in this property after my death; not to be sold for any 
debt of hers during her lifetime, with the right to dispose of it as she 
may see fit at her death. Georgia to have the right to live in the 
house with me, and no one else of the family, except her youngest 
brother, C. W. Crockett, as long as he remains si:gle; and if the 
house is rented, Georgia to receive one-half of the rent after paying 
for repairs, taxes and insurance; me to have full control during my 
life.’’ 


On the trial, the evidence for the complainant was, in 
brief, as follows: The defendant executed the deed, and 
sent it to her to see if she would accept it. She said yes, 
and it was taken by the clerk of the superior court for 
record. Her father became angry with his children, and, 
as she learned, went to the clerk to get the decd; she sent 
her younger brother down and got it. The first wife of the 
defendant, who was the mother of his children, was dead, 
and he was contemplating a second marriage, and it was 
about this the disagreement arose. He had been living in 
the Bass street house, but promised that he would not 
bring his second wife there to live. The complainant lived 
there for some time, and her father and his family lived 
elsewhere. One of her brothers died, leaving children, and 
the defendant took them to live with him. The complain- 
ant finally moved out of the house, because her father sent 
a person to her to see if she was willing to move, and she 
did so, in order to let it be rented for the mutual benefit of 
herself and father. The renter remained about thirteen 
months, and was succeeded by another. At that time, the 
defendant was living in a house which belonged to him, 
and which was next door to the Bass street property. He 
exchanged with the tenant and moved into that house with 
his wife and grandchildren, and has remained there since 
without paying any rent. A son of the defendant testified 
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that he was in partnership with his father in business, and 
that he never heard his father say anything about a mis- 
take in the deed, but had heard him say that the deed was 
invalid and he intended to break it. There was other evi- 
dence as to the amount of rents, etc.. which need not be 
set out. , 

The evidence on behalf of the defendant was, in brief, 
as follows: Isaac Hardeman, Esq., testified, in effect, that 
he received the written instructions, with the request to 
draw the deed accordingly ; that he omitted from the deed 
the words, “ after paying taxes,” etc. ; that if there was any 
error in the instructions, it would, of course, also enter 

into the deed. 

The defendant testified, in brief, as follows: ‘The 
deed to the complainant was voluntary. The defend- 
ant wrote the instructions and gave them to his attor- 
ney to draw the deed. His intention was for the taxes, 
insurance and expenses to be paid, and for the com- 
plainant to receive her share of the net income. He 
did not discover the mistake in the deed until the first 
suit was brought against him, and even then supposed 
the word “income” would be construed to mean net 
income. After his second marriage, he did not move 
at once into the Bass street house where his daughter was, 
because she objected, and he wanted to avoid a scene. 
She lived there about eleven months, and he boarded part 
of the time and kept house part of the time. One of his 
sons and his wife died, leaving four orphan children, which 
the defendant took to live with him. When the com- 
plainant moved, the house was rented for a number of 
months to two successive tenants. The defendant’s family 
was large, and he did not have room in the house where 
he lived, and besides, he had an idea that his daughter 
would come and live with him. He therefore exchanged 
houses with the tenant in the Bass street house. After 
his son’s death, the complainant staid with him for a shurt 
time. 
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Letters between the parties were introduced, which 
tended to show that the second marriage was the great 
cause of dissension. There was also much other conflict- 
ing evidence as to the amounts of rents collected, the im- 
provements made, etc., which need not be set out in detail. 

The jury found the following verdict: 


“We, the jury, find and decree that the deed be so reformed as to 
read one-fourth the gross income and rents from the McIntosh street 
property prior to the death of Mrs. E. Crockett, and after her death, 
one-half the net income. We find for the com plainant in the sum of 
nine hundred and sixty-one dollars and sixty-five cents, including 
principal and interest. We also find and decree that a permanent 
receiver be appointed. In the above amount we find both complain- 
ant and defendant liable for rent for the Bass street property for the 
time they have occupied it at the rate of thirty ($30) dollars per 
month.”’ 


The defendant moved for a new trial, on the following 
among other grounds: 
(1.) Because the verdict was contrary to law and evi- 


dence as to each and all the findings. 

(2.) Because the court charged as follows: “Then you 
will determine what was the mistake. Did he intend for 
Miss Crockett to bear her part of the expenses now? Was 
that what his intention was when he wrote to Col. Harde- 
man, or did he intend that she should only commence bear- 
ing her part of the expenses after his death? You have 
heard the testimony, and must say from it what the mis- 

take was. If you find that it was his intention to put in 
that she should bear her part of the expenses now, that 
she was to get only one-fourth of the net income now, then 
you will say soin your verdict, and order it putin the deed. 
If you find that it was his intention that she should runon 
until he died, and then she was to pay her part of the 
expenses, you should say so, and order it put in the 
deed.” 

(3.) Because the court refused to charge that, according 
to the instructions given to Hardeman by Crockett, it was 
his intention to give complainant one-fourth of the rent 
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from the McIntosh street property, after deducting insur- 
ance, taxes, repairs and necessary expenses. 

(4.) Because the court refused to charge that the jury 
could not decree a receiver to be appointed unless it was 
shown that the respondent was insolvent. 

(5.) Because the court charged as follows: “I submit 
to you whether you appoint a permanent receiver to take 
charge of that property, and rent it out, and pay the ex- 
penses on it, and pay Miss Crockett her part of it, or 
whether you appoint a receiver to step in and secure one- 
fourth of the rent every month and turn it over; that will 
be for you tosay. You must say specifically in your ver- 
dict whether you appoint one or refuse to appoint one.” 

(6.) Because the court erred in submitting to the jury 
the question whether or not they must appoint a receiver. 

(7.) Because the court refused to charge as follows: “If 
the jury find from the evidence that the defendant has 
occupied the Bass street property since July, 1883, but 
that he has not precluded complainant from also occupy- 
ing it; that she could, if she had wished, also have occu- 
pied her share of;the house, defendant is not liable to 
complainant for rent for the Bass street property.” 

(8.) Because the court charged as follows: “Ifyou believe 
from the evidence that Mr. Crockett moved back there, 
whether it was with or without her consent, she still had 
a right to go there under the deed. But upon that point, 
I charge you, that if you believe from the evidence in the 
case that there was a disagreement in that family, a family 
discussion, and that if she went back there, she could not 
live peaceably and happily, that there would be constant 
dissensions and quarrels, then I charge you-it was not nec 
essary for her to go back; and if Mr. Crockett occupied it, 
he must pay her her partof the rent. I, say if that was so, 
if she refused to go without any fault on her part, but in 
order to keep out of broils and dissensions and family feuds, 
and she could not live there peaceably and happily and 
without any fault of hers, then Mr. Crockett must pay her 

v 75-14 
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her part of the rent, after deducting the insurance, expenses 
and taxes.” 
The motion was overruled, and the respondent excepted. 
For the former report of the common law branch of this 
litigation, see 73 Ga., 647. 


Harpeman & Davis; ©. L. Bartuert, for plaintiff in 
error. 


Hm. & Harris, for defendant. 


Jackson, Chief Justice. 


A bill was filed by Miss Crockett against her father for 
the recovery of rents due her from certain property in 
which he had given her certain rights, and for the appoint- 
ment of a receiver to take charge of the property and 
divide the rents, or to collect her part thereof, on the 
ground that her father would not pay her the rents; that 
she had sued him twice for installments due, and would 
have to continue doing so. A verdict was returned in 
favor of complainant fora certain sum of money, on a con- 
struction put by the jury on instructions given to the scriv- 
ener who wrote the deed, and a reformation of it in ac- 
cordance with their views of right, under their construction 
of the papers—the deed, as it stood, and the instructions 
all being in writing,—in favor also of the appointment of 
a receiver, and in favor of the father paying rent for the 
house in which he lived, because he had taken the wife of 
a second marriage there, and for that reason his daughter 
would not live with him; and against the reformation of 
the deed required by the adjudication of this court in the 
~case of Crockett vs. Crockett, on substantially the same 
facts, at the September term, 1884.* 

A decree was made in accordance with this verdict, a mo- 
tion for a new trial was denied, and the denial of the same, 
“on grounds therein specified, is the matter for review here. 


78 Ga., 647. 
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1. We think that the reformation of the deed, in ac- 
cordance with the testimony of Mr. Hardeman, the scrive™ 
ner, and Mr. Crockett, the plaintiff in error here, and with 
‘these same instructions and the same testimony substan- 
tially before us,was passed upon by this court at the Sep- 
tember term, 1884; and the whole matter, in respect to 
its reformation, was then adjudicated between the same 
parties, and is the law of this case. Of course, it cannot 
be reversed by the finding of any jury, unless new facts had 
made an entirely new case, or there were new evidence 
bearing upon the mistake which this court then saw from 
the evidence then in, and the correction of that mistake 
then decided to be the true intention of the grantor. We 
are unable to see any such new evidence in this record, 
and conclude that the court erred in not granting the new 
trial on that ground. 

2. We are of the opinion that, to divest a man of the 
control, use and occupation of an estate, an interest in 
which he had given voluntarily to his daughter, because 
his daughter and himself were at issue touching the guan- 
tum of that interest, or the amount of the rents due her, 
and that, too, in the teeth of a reservation of control in 
himself in the voluntary conveyance, is much more than a 
jury ought to be allowed to find in a decretal verdict, and 
that such verdict should be set aside. If the interference 
of the receiver in the property be restricted to the collec- 
tion of a moiety, or any other fractional part of the rents 
from the father for rent of the house he himself occupied, 
and from tenants occupying other tenements, and if the 
father is enjoined from interference with his daughter's: 
part of such rents, when there is no pretense that the 
father is insolvent and unable to respond for rents or dam- 
ages, such modification, in our judgment, makes the case 
but little better, and it remains unjust, unconscientious 
and inequitable. The right of the father to control the 
entire property during his life is expressly reserved in the 
conveyance of a half interest to his daughter. The abso- 
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lute right to half the fee is hers only at his death, and then 
becomes so only by her making a will; if she does not ex- 
ercise that privilege, it is an interest for her life only, and 
reverts, on her death without will, to her father. So that 
the only interest she takes under this deed 1s in the rental ; 
the management and control remains her father’s. Low 
it can so remain, when a receiver has power to collect from 
him half the estimated value of the rent of his own house 
in which he lives, and when he is enjoined from collecting 
one-fourth of the rental of the other property, and from 
all interference with a receiver in respect to one-fourth 
thereof, is very difficult to see. 

Therefore the case must be remanded for a new trial 
on this ground. 

3. Again, among the restrictions put upon the daughter 
is this: After the words which give the daughter the half 
interest “ for and during her natural life with power in 
the said Georgia E. Orockett to dispose of the same by 
will in any way and manner she may see fit and proper,” 
follow these words, “ subject, nevertheless, to the follow- 
ing limitations and conditions—that is to say, that the said 
E. Crockett is to retain possession and control of said 
property during his lifetime, provided, nevertheless, . . . 
that the said Georgia E. Crockett shall have the right to 
live in the house in Bass street with the said EK. Crockeit, 
but no one else of the family of the said E. Crockett shall 
have or exercise this right of living with said E. Crockett 
in said house on Bass street, except the youngest brother 
of the said Georgia E., to-wit, Charles W. Crockett, and 
he only so long as he shall remain single and unmarried; 
and provided, also, should any income be derived from 
said house and lot on Bass street by rent or otherwise, the 
said Georgia E. is to have and receive one-half of said rent 
after paying for repairs, insurance and taxes thereon.” 

It is to be noted that none of his family had that right 
to live in the house except her young brother and herself,— 
a stipulation evidently put in by the father to guard him- 
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self against the other children, all being in conspiracy 
against him, in view of his approaching marriage. It is to 
be noted, too, that this Bass street house was to be his home, 
and his daughter to have the right to continue there, 
where they both lived when the deed was made; and 
yet, when on the death of a son and his wife, he moved 
from a smaller house to this house (which he had left in 
possession of the daughter for a considerable time, in con- 
sequence of her contumacy, and carried his new wife to 
another house because he wished to avoid a scene), when 
he moved there, in order to have the orphan grandchildren 
with him, this jury, in this decretal verdict, make him 
pay one-half of the value of the rental of his own home 
while he lived in it. Her right was simply to have a home 
there in her father’s house—a right never denied her,—and 
the jury return a verdict that he shall pay her half the 
rent of it, because she did not, on account of respect for 
her dead mother, as she wrote her father, choose to live 
with her step-mother. 

The fact is that the case, from beginning to end, exhibits 
an ingratitude and deficiency of filial respect that defies 
the command of the Almighty on Sinai to honor father and 
mother, and exhibits conduct which no court of equity or 
of morals can approve. 

The father wishes to marry again, to exercise a clear 
legal and moral right; his children conspire to make the 
new marital bed hot, if he does; by a most generous and 
beneficent gift, ample for the support of the daughter who 
lived with him, he seeks to conciliate her opposition and 
recover her dutiful affection; she turns the back of her 
hand to all his kindness, and makes that kindness the 
means to embitter with lawsuits the remnant of a parent’s 
life. A jury applauds her undertaking, and makes a 
decretal verdict that he shall pay her for half the rent of 
the home which is his by the deed, and to which her only 
right is to live as a child should with her parent. Such 
a verdict shocks the moral sense. 
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The excuse, and only excuse, her counsel can give to 
uphold such a verdict is, that after she and her brother 
left this home place, her father rented it for a year or two, 
and that he ought to have continued to rent it, so that she 
might get half the rent, and not move back to his own 
home with his own wife and his own orphan grandchildren. 
Not one word appears in this record that, while the father 
and stepmother did not occupy their home under the deed, 
to avoid quarrel and controversy with her, but left her in 
full possession of it, he ever demanded, or she ever thought 
to tender him half rents therefor. 

Certainly this part of this verdict cannot be upheld. 

Something outside of law and evidence disclosed in this 
record must have caused such a finding. It may be that 
E. Crockett is very unpopular, or his daughter quite popu- 
lar, or that some other hidden force, like passion or preju- 
dice, induced the jury’s action, all unknown to themselves 
and unguarded against by them. Whatever was the power 
which made the verdict, in our judgment, it was not the 
facts disclosed by this record, nor the law of this case, nor 
the equitable rights, nor the moral obligations of these 
litigants. : 

In our opinion the deed should be reformed in accord- 
ance with the views of this court in the trial of a branch 
of the case; that is to say, so as to give the defendant in 
error only an interest in the net income; no receiver 
should be appointed to disturb the control of the plaintiff 
in error over the property or its rents, issues and profits 
reserved to him in the deed, he being able to pay it over 
to his daughter himself, as he is solvent; and not one cent 
should he be required to pay for the use and occupation of 
his own homestead, recognized as his in the deed. If his 
daughter chooses to live with him, well; if not, well; the 
choice is with her; but if the choice be not to live there, 
when she declines it; she can recover no equivalent. 

Judgment reversed. 
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Drawpy vs. LitTLEFIELD. © 


Where counsel for both parties agreed upon an attorney to preside 
as judge pro hac vice in place of the regular judge of the circuit, 
who was disqualified from presiding, a judgment rendered by such 
judge pro hac vice was constitutional, although rendered prior to 
the constitution of 1877. 

That the fi. fa. issued on such a judgment bore test in the name 
of the regular judge of the circuit, does not make it invalid, although 
such judge did not preside when the judgment was rendered, be- 
ing disqualified from so doing. The use of his name in this merely 
formal attestation does not annul the process. 

) Nor will the fact that the regular judge presided when it appeared 
that the first fi. fa. issued did not conform to the jugment, and au- 
thorized a second ji. fa. toissue for that purpose, render it invalid, 
The fi. fa. need not name the term at which the judgment on which 
it rests was rendered. It is sufficient if it declares that it was 
lately rendered in court and is for a stated amount of principal, a 
stated amount of interest, up to a certain date, and also interest, 
or together with interest, from that date. If the execution follows 
the judgment, that is enough. 


. A suit was brought against a firm, one of whom lived in the county 


where the suit was brought and the other in a different county. 
The court papers were lost and re-established; but no second 
original appears to have been so re-established. By agreement of 
counsel for the firm, a judge pro hac vice was appointed and rendered 
a judgment, which was against both members. Some fifteen years 
thereafter, a levy of the fi. fa. issued under the judgment was made 
on the property of the resident partner, as to whom service ap- 
peared on the papers, and his wife interposed a claim: 


Held, that the facts were sufficient to authorize a conclusion that 


both members of the firm were served, and a dismissal of the levy 
for want of service was error. 


. Although the levy in this case does not state that it was made on 


property as the property of one of the two defendants in fi. fa., 
yet where the claimant so recognized it in the claim affidavit, this 
was a solemn admission in judicio under oath, and estops the 
claimant from denying that it was levied on as the property of 
such defendant. 

January 26, 1886. 






Practice in Superior Court. Judge. Executions, Con- 


stitutional Law. Service. Partnership. Claims. Estop- 
pel. Admissions. Before Judge Mersnon. Wayne Su- 


perior Court. 


March Term, 1885. 
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A fi. fa. in favor of Eliza Drawdy against T. P. Little- 
field & Brother was levied on certain property, without 
stating in the entry of levy whose property it was, and 
L. H. Littlefield interposed a claim,in which it was alleged 
that the property was levied on as belonging to T. P. Lit- 
tlefield. On the trial, when the plaintiff introduced the 
fi. fa., with the entries thereon, it was objected to on the 
following grounds : 

(1.) Because the judgment on which it was based was 
rendered prior to 1877 by a judge pro hac vice, and was 
unconstitutional. [It appears from the record that counsel 
for the plaintiffs and defendants agreed on a member of 
the bar to preside in place of the judge, who was disquali- 
fied. | 

(2.) Because the fi. fa. did not follow the judgment, in 
that it bore test in the name of the regular presiding judge, 
and not of the judge pro hae vice. 

(3.) Because the fi. fa. did not follow the judgment, in 
that it did not mention the term at which the judgment 
was rendered, but after stating the amount of principal and 
interest to a certain day, added, “which was lately ren- 
dered,” etc. 

(4.) Because there was no personal service as to T. P. 
Littlefield, and no entry of service at all appeared as toS. C. 
Littlefield, the other member of the firm. [The return ap- 
pearing on the copy-declaration established in lieu of the 
lost original was that the officer had served T. P. Little- 
field on September 2, 1881. The other facts connected 
with this ground are stated in the third division of the de- 
cision. | 

The presiding judge sustained the objection and dis- 
missed the levy. The plaintiff excepted. 


Nicnotts & Brantty; Smwon W. Hiren, by Par. Cat- 
HouN; Kiye & Spaxpine, for plaintiff in error. 


Frank H. Harris, for defendant. 
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Jackson, Chief Justice. 


Eliza Drawdy caused to be levied upon certain property 
an execution of hers against T. P. Littlefield & Bro. The 
property was claimed by Mrs. L. H. Littlefield. On the 
trial of the claim, the claimant moved to dismiss the levy. 
The motion was granted, and the plaintiff in execution 
excepted. 

1. The judgment on which the execution was issued was 
rendered by a lawyer as judge pro hac vice, and this, it is 
first alleged, made the judgment void, and the execution 
which rested on it a nullity, because the appointment of 
such a judge pro hac vice was then unconstitutional, it 
being prior to the constitution of 1877. It was done by 
agreement of the parties, and was constitutional, as decided 
by this court, 39 Ga., 361; 41 /d., 268. Therefore, on 
this ground, it was error to dismiss the levy. 

2. That the fi. fa. bore test in the name of the regular 
judge of the superior court does not make it invalid, though 
this judge did not preside when judgment was rendered, 
being disqualified from presiding. The use of his name 
in this merely formal attestation does not annul the pro- 
cess. When process was issued to bring in the parties de- 
fendant to answer on the trial, that process bore test in 
his name, too. Who would say that it vitiated that pro- 
cess? The clerk used both—neither was seen by the 
judge—and the act is a ministerial act of the clerk. So 
in regard to the objection that the judge presided when 
this fi. fa. was authorized to be issued to conform to the 
judgment, as the first did not. Though somewhat judicial, 
it was a mere formal correction of error in the clerk. 
The clerk himself might have done it without. authority; 
certainly he can issue an alias fi. fa., the first being lost. 
Code, §§3496, 3988. Even a justice of the peace might 
issue an alias in his court. See also §3632; 55 Ga., 607; 
60 Jd., 298. 

3. The fi. fa. need not name the term of the judgment 
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on which it rests. Itis perfectly good if it declare that 
it was lately rendered in court and is for so much princi- 
pal, so much interest up to a certain date, and also inter- 
est, or together with interest, from that date. That date 
is the date of the judgment. It may be entered four days 
after adjournment, and thus in vacation and not in term. 
If the exception follow the judgment, that is enough. 
Code, §3636. This follows it, and is in the usual language 
of such a writ. 

4. T. P. Littlefield was served. The levy is on property 
as his, not that of Littlefield.& Bro. He lived in the 
county of Ware; his brother in another county. The 
court papers were lost and re-established. It is reasona- 
ble that the second original, on which the brothers’ service 
appears, was not re-established. The transaction transpired 
some fifteen or more years ago. By agreement of coun- 
sel of Littlefield & Bro., defendants, the pro hav vice judge 
was appointed; so both appeared by counsel, and instead 
of pleading assented to the judge and the judgment. The 
judge pro hac vice, so agreed upon by counsel on both sides, 
signed the judgment against both by name. We are clear 
that the lapse of time, the various trials at law and in equity, 
the agreement to try by the judge pro hac vice, the reg- 
ular judge being agreed to be disqualified, the entering of 
judgment against both, the loss of papers, the establish- 
ment of these as they are, the impossibility of service 
appearing on the first original, the great probability that 
it would appear on the second original, the presumption 
that neither the counsel for plaintiff nor defendants would 
have consented to a judgment, nor the judge have rendered 
it; without service—all make a case that it is morally cer- 
tain that both defendants: were served. Certainly this 
one, whose individual property is levied upon as his own, 
and claimed by his wife, was served. 

5. Though the levy itself does not say that it is made 
on property as property of T. P. Littlefield, the claimant 
so recognized it in her affidavit of claim, and this solemn 
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admission in judicio, under oath, too, estops her from de- 
nying that it was levied on as his property. 

We are forced, therefore, as well by the rules of law as 
by the furtherance of the ends of justice, to uphold the 
validity of the judgment and execution, and to hold the 
dismissal of the Jevy, on any ground disclosed by the record, 
erroneous. 

Judgment reversed. 
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Where a duly commissioned pilot for the port of Brunswick tendered 
his services to a master of a vessel outside of the bar to bring his 
vessel into port, which were declined, and the master brought his 
own vessel into port, paying the pilot the fees allowed if he had 
brought in the vessel, and thereupon the pilot tendered his ser- 
vices to the master to take the vessel out of port, which were de- 
clined, and the master refused to pay the pilot the fees allowed for 
such services, the pilot was entitled to recover therefor ; and where 
the commissioners of pilotage rendered a judgment in his favor, it 
was error to reverse this judgment on certiorari. 

(a.) The pilotage acts are founded on public necessity for the security 
of commerce and the protection of life, and it is not apparent why 
an outward bound vessel should not have the protection of a skill- 
ful and experienced pilot, as well as one inward bound. 

(b.) This case differs in its facts from those of Thompson vs. Spraigue, 
Soulle & Co., 69 Ga., 409, and Meissner vs. Stein, 72 Ga., 234. The 
points directly involved in those cases do not control this, and 
what may have been said in the opinions axguendo is to be con- 
sidered alone with reference to the facts of those particular cases, 
and is not binding as a decision where the facts are different. 






















January 26, 1836. 


Public Policy. Pilotage. Obiter Dictum. Before Judge 
Apams, Glynn Superior Court. May Term, 1885. 









Reported in the decision. 






Spencer R. Atkinson, for plaintiff in error. 






Goopyear & Kay; CutsHopm & Erwin, for defendant. 
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BLANDFORD, Justice. 


Wright sued Lake, as master of a certain vessel, before 
the commissioners of pilotage, and obtained a judgment 
upon this state of facts: Wright was a duly commissioned 
pilot for the port of Brunswick. He had tendered his ser- 
vices to Lake outside of the bar to bring his vessel into 
port. Lake declined the services of the pilot, and brought 
in his vessel himself. He paid the pilot the fees he would 
have been allowed if he had brought the vessel into port. 
Wright then tendered his services to the master to take 
the vessel out of port. This the master declined, and re- 
fused to pay the pilot the fees allowed for such services. 

A writ of certiorari having been sued out to the judg- 
ment of the commissioners of pilotage, the certiorari was 
sustained, and the judgment set aside. This ruling of the 
superior court is excepted to, and error assigned thereon. 

The act of 1799 (Cobb’s Digest, page 37) declares, “All 
vessels entering and clearing within this state shall pay the 
several rates of pilotage, if a licensed pilot is offered.” 
The tenth section gives the preference to the pilot bring- 
ing in the ship to carry the same out. 

These acts of pilotage are founded on public necessity, 
for the security of commerce and the protection of life. 
We cannot well see why a vessel outward bound should 
not have the protection of a skillful and experienced pilot 
as well as one inward bound; the law of prudence and 
necessity is the same in either case, and the statute de- 
clares, “ that all vessels entering and clearing within this 
state shall pay the several rates of pilotage, if a licensed 
pilot is offered.” Thus the law is written. 

No case precisely like this has ever been before this 
court. Counsel for defendant insists that the decision in 
the case of Thompson vs. Spraigue, Soulle & Co., 69 Ga., 
409, is in point, and rules the case at bar. We do not think 
so. That was a case in which Thompson, a pilot, offered 
his services to the commander of a vessel outside of the bar 
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at Savannah first, and they were declined, and afterwards 
another pilot was taken on board, and he brought the ves- 
sel into port. Thompson sued for the pilotage of the ves- 
sel, as fixed by the commissioners of pilotage. This court 
held, Jackson, Chief Justice, delivering the opinion, that un- 
der sections 1512 and 1517 of the Oode, the defendants were 
liable; that, the pilot tirst offering his services, and who was 
refused, upon the arrival of the vessel in port, could recover 
the full rates of pilotage established by law for such vessel ; 
and this is all that was decided in that case. While there 
is much said, by way of argument, as to the policy of the 
law, what is quoted embraces the points decided, and there 
is no conflict between that case and the case at bar; they 
are entirely dissimilar. The case of Meissner vs. Stein, 72 
Ga., 234, is also relied on to sustain the ruling of the court 
below. The pilot had brought in a British ship, the Ter- 
magant, which was sold under a decree in admiralty, and 
thereafter was rebuilt, and stood out to sea as an Ameri. 
can vessel. This was her first trip from a home port under 
her new name and nationality. All that was decided in 
that case is, that the purchaser took, under the decree, 
the property sold, free from all liens, and that the pilot 
could not recover under the facts of that case, which are es- 
sentially different from the facts in the case now under con- 
sideration. A judgment upon a similar state of facts is 
binding, but the argument of a judge, pronouncing an 
opinion upon a different state of facts, however much the 
argument may appear to fit the facts of the case being 
considered, is not binding as a decision. What is said in an 
opinion is to be considered alone, with reference to the 
facts of that particular case, and as applying thereto. We 
do not think that anything said in the two cases referred 
to controls this case. So we think the court erred in over- 
ruling the judgment of the commissioners and rendering 
judgment in favor of Lake. 


Judgment reversed. 
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Fraser et al. vs. The Charleston and Savannah Railway. 


Fraser et al. vs. THe CHARLESTON AND SAVANNAH Ralt- 
WAY. 


[Jackson, C. J., not presiding, on account of indisposition.] 


Although, in an action against a railroad company to recover dam- 
ages for an injury alleged to have been done through the negli- 
gence of its employé in the performance of his duty connected 
with the running of its trains, the evidence on behalf of the plain- 
tiff may not have been clear on several essential points, leaving it 
somewhat doubtful whether the plaintiff was injured by a person 
on board of the defendant’s train or the train of another com- 
pany which used the same track, or whether the injury was done 
by an employ é acting within the scope of his duty, or was the re- 
sult of his personal wrong while acting outside of his authority, 
or even whether the plaintiff had a right to be where she was when 
the damage was done to her; yet, as inferences favorable to her 
might have been drawn by the jury from the evidence, if left un- 
explained or uncontroverted on all of those points, and as negli- 
gence in the servants of the company was a question for the jury, 
a non-suit should not have been awarded. 


January 26, 1836. 


Damages. Negligence. Railroads. Non-suit. Before 
Judge Harpen. City Court of Savannah. November 
Adjourned Term, 1884. 


William Fraser and his wife, Julia Ann Fraser, brought 
suit against the Charleston and Savannah Railway Com- 
pany to recover for an injury done to the wife while stand- 
ing near the track of the defendant, by being hit by a 
heavy piece of wood, which “dropped, fell and was 
thrown” from the train upon her. It was alleged that 
the piece of wood was necessary for fuel for the engine, 
and was being carried for that purpose, and the injury 
resulted from the negligent, reckless and careless hand- 
ling of the piece of wood upon the part of the servants 
of the defendant on board the train and whose duty it was 
to care for, handle and manage the wood of which this 
piece or stick was a part. 
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On the trial, the testimony of the party injured as to 
how the injury occurred was, in brief, as foliows: In 1883, 
about six o’clock one mornir®, she 3 coming to town 
carrying a basket, walking on.the track of the defendant, 
and was between where is known as Lover’s Lane crosses 
the track and the city. When she saw the cars coming, 
she got down from the track about ten feet to a lower 
place. There was a woman behind her with two children. 
Just before the train came to where plaintiff was, she saw a 
man on the tender with a stick of wood. As the tend-r came 
opposite to her, she turned to speak to the other woman, and 
at that moment a stick of wood struck her in the thigh, 
knocking her down and injuring her. She did not know 
what train this was. When asked, “ Whose railroad was 
this?” she answered, “I understood it was the Savannah 
Railroad; that’s all I know—the Gulf road.” She was 
sixty years of age. The woman who was with her when 
she was hurt testified that she was walking behind her; 
that she did not see the wood thrown, but heard her com- 
rade groan and found her lying down, hurt, and the stick 
of wood beside her; that it was about six o’clock A. M.; 
that that portion of the railroad was generally used by 
pedestrians; that it was in July when the occurrence took 
place; and that she did not see any wire fence or stock 
gap there then, but they were there at the time of the 
trial. 

Other testimony was introduced to the effect that that 
part of the railroad track was much used by foot passen- 
gers, especially early in the morning and late in the after- 
noon; that there was a pathway running alongside the 
track and on the railroad embankment; that for a long 
time, wood had been thrown from trains passing along 
there; that women and children would be waiting for it, 
and would carry it off; and that some was thrown from al- 
most every train. One witness testified that he thought 
it was the defendant’s train which was passing when the 
injury occurred, but could not state it positively. When 
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asked whether the train belonged to the Savannah, Florida 
and Western Railway, he said he supposed so. The hus- 
band of the injured woman testified that wood had been 
thrown from the train of the defendant, but on cross-ex- 
amination, he stated that he knew this because he had been 
told so. 

It was agreed that the portion of the track where the 
injury occurred belonged to the Savannah, Florida and 
Western Railway, and was used under contract between 
the defendant and that road in common. 

A schedule in a newspaper was introduced, announcing 
the time when the passenger trains on the two roads left 
Savannah to be as follows: The defendant’s trains at 6:45 
A.M.and4p.m. TheS., F. & W. trains at 10:30 a. m., 4 
p. M. and 11 P. M. 

At the close of the testimony for the plaintiffs, on mo- 
tion of the defendant, the court granted a non-suit, and 
the plaintiffs excepted. 






















F. G. puBienon; N. C. Cotwier, for plaintiffs in error, 
cited on non-suit, 43 Ga., 323, 395; 56 /d., 648; 57 /d., 
81; 59 /d., 595. On main case, 14 Am. Rep., 114; 24 /d., 
296; 60 Ga., 340; #8 Jd., 744; Code, §§2961, 2968; 17 
Reporter, 466; 49 Ga., 355; 58 Zd., 461. 













CuisHoLtm & Erwnmy, for defendant, cited on non-suit, 71 
Ga., 222; 68 Jd., 155; 66 Jd., 197; 15 Jd., 493; Code, 
§3748; Wells on Circumstantial Ev., 187. On main case, 
12 Iowa, 348; 30 /d., 202; 4 Whart., 143; 70 Penn. St., 
119; 19 Wend., 343; 2 Hill Torts, 524; 2 Rorer R. Rs., 
1190-1. 









‘Hat, Justice. 


This is certainly a doubtful, if not a very weak, case for 
the recovery of damages, in consequence of an injury 
alleged to have been done by an employé of the railroad 

company, charged with being negligent in the perform- 
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ance of his duty connected with the running of defend- 
ant’s train. The evidence is not clear upon several points 
essential to a recovery. It is somewhat doubtful whether 
the plaintiff was injured by a person on board the defend- 
ant’s train, or the train of another company, both of which 
used the same track ; circumstances in proof render it more 
probable that it was done from the train of the defendant 
than from that of the other company; it is still more 
doubtful if the injury was done by an employé acting 
within the scope of his duty, or if it was the result of his 
personal wrong while acting outside of his authority; it 
is even doubtful if the plaintiff had a right to be where 
she was when the damage was done to her. But as infer- 
ences favorable to her might have been drawn by the jury 
from the evidence, if left unexplained or uncontroverted, 
upon each and all of these essential points, and as it is 
for them to say whether the servants of the company were 
negligent in the management of the train, we think, under 
the well-settled rules of this court upon this subject, the 
non-suit should not have been awarded, and that the ease 
should be re-instated. 

“This is not quite a case for a non-suit, though its neigh- 
_borhood to that class seems very near,” as was said by 
Bleckley, J., in Vickers vs. The Atlanta & West Point 
Railroad Company, 64 Ga., 308. 

Judgment reversed. 


Rozerts vs. TuE SAVANNAH, FLoRmpA AND WESTERN: 
RaiLway. 


Section 1593 of the Code, which provides thai ‘‘ cotton, corn, rice;,or 
other products sold by planters and commission merchants on cash 
sale, shall not be considered as the property of the buyer, or the 
ownership given up until the same shall be fully paid for, although 
it may have been delivered into the possession of the buyer,’’ does 
not include turpentine and rosin, so as to prevent the title thereto 
from passing to the buyer until fully paid for. 

v 75-15 
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(a.) ‘‘ Other products’’ construed. 

(b.) The acts of 1885 provides for including in §1593 of the Code, crude 
turpentine, spirits of turpentine, rosin, pitch and tar, and thus 
gives a legislative construction to the section as it stood. 








January 26, 1886. 









Title. Sales. Turpentine. Words arid Phrases. Be- 
fore Judge Harpen. Oity Court of Savannah. February 
Term, 1885. 








E. T. Roberts orought trover against the Savannah, 
Florida and Western Railway for certain casks of spirits 
turpentine and certain barrels of rosin. The evidence 
was to the effect that he was a commission merchant, and 
as such, sold the property in dispute to one Chestnut on 
cash sale. The goods were in the possession of the rail- 
road for the plaintiff, and an order was given to the pur- 
chaser for them. There was other evidence as to sub- 
sequent transfers by orders or receipts made by Chestnut 
to other parties, not material here. The purchaser (Chest- 
nut) failed to pay, and the plaintiff brought trover against 
the company, which still had the actual possession. The 
value was proved. 

The case was submitted to the presiding judge without 
a jury. He held that the turpentine and rosin did not fall 
within §1593 of the Code, and rendered judgment for the 
defendant. The plaintiff excepted. 



















Lawton & OvNINGHAM; GARRARD & MELDRIM; Den- 
MARK & Apams, for plaintiff in error. 






CuisHoLm & Erwin; Geo. A. Mercer, for defendant. 









Jackson, Chief Justice. 





The point made by this record is, whether, under section 
1593 of the Code, which enacts that “cotton, corn, rice, 
or other products sold by planters and commission mer- 
chants on cash sale, shall not be considered as the prop- 
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erty of the buyer, or the ownership given up until the 
same shall be fully paid for, although it may have been 
delivered into the possession of the buyer,” the title to 
turpentine and rosin does not pass to the buyer until fully 
paid for also; or, in other words, whether the language “or 
other products ” embraces these articles ? 

The products here meant by the general assembly are 
the products of the planters. Planters‘are those who plant 
something in the ground, or sow something therein, which 
produces fruit or increase from this planting and growing 
from the soil, such as cotton,cornorrice. Potatoes, sugar- 
cane, sugar, ground-peas, hay, fodder, are such products as 
planters raise from the soil, like they do cotton, corn and 
rice; but timber, turpentine, rosin, wood, and things of that 
sort, are not products of the soil of the same sort as the 
three named, planted or sown and raised by planters from 
the soil. See acts of 1853-4, pp. 56, 57; acts of 1857, p. 
15; Code of 1863, §1532. 

By the first of these acts, this law was applied alone 
to cotton; by the second, it was made to embrace rice, 
and by the Code of 1863, “corn, or other products,’’* 
were added. By enactments in July and October, 1885, 
after this tranaction, section 1593 of the present Code, 
cited above, was amended by inserting after the word 
“rice,” and before the words “or other products,” these 
words, to-wit, “‘crude turpentine, spirits turpentine, rosin, 
pitch, tar,” which makes a legislative interpretation of that 
section, as it stood before so changed, in harmony with the 
views above expressed. The case of Clark vs. Gaskarth, 
8 Taunton, 430, is directly in point. See also to the 
same effect Clark vs. Calvert, 8 Taunton, 742, 752. 

Judgment affirmed. 


*See Acts 1884-5, pp. 45, 52. 
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Durpin vs. HILt. 


When a tenant rents land and agrees to pay the landlord a part of the 
crop in kind, and actually delivers a part of it, which is afterwards 
levied on by a general judgment creditor of the tenant, and 
claimed by the landlord, the title thereto is in the latter, and is 
not subject to the judgment against the tenant. If the landlord’s 
lien had been foreclosed, it would be superior to the judgment 
in claiming a fund arising from the sale of the crop, and when the 
part of the crop to be paid the landlord in kind is fixed by con- 
tract, a voluntary payment and delivery is good, without requir- 
ing a foreclosure. 

(a.) This casa differs from that of Stallings vs. Harrold, Johnson & 
Co., 60 Ga., 478. 


January 26, 1886, 


Landlord and Tenant. Title. Crops. Judgments. 
Levy and Sale. Before Judge Lawson. Morgan Superior 
Court. March Term, 1885. 


A fi. fa.in favor of A. J. Hill against W. D. Durdin, 


based on a judgment recovered in 1876, was levied on two 
bales of cotton, the entry reciting that they were found in 
the defendant’s possession. Blanche E. Durdin interposed 
aclaim. On the trial in the county ‘court, a contract be- 
tween the claimant and the defendant in fi. fa., by which 
the latter rented of the former the land on which the cotton 
was raised, for the year 1883, and promised to pay therefor 
1,000 pounds of cotton and a certain amount of money for 
supplies, was introduced. Both the claimant and the de- 
fendant testified that, before the levy was made, the de- 
fendant had delivered to the claimant the cotton levied on 
in part payment of the rent, and that afterwards she had 
sent it to town to be sold by the defendant as her agent, 
and it was levied on. Counsel for the plaintiff in 7. fa. 
moved to dismiss the claim, on the ground that, conceding 
this to be true, no title passed free from the judgment. 
The county judge overruled the motion and held the prop- 
erty not subject. On certiorari, this ruling was reversed, 
and the claimant excepted. 
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Foster & Butter, for plaintiff in error. 


CALVIN GEoRGE, by J. A. Bruups, for defendant. 


Jacksun, Chief Justice. 


The question made by this record is this: When a 
tenant rents land, and agrees to pay the landlord a part 
of the crop in kind, and actually delivers a part of it, which 
is levied upon by a general judgment creditor after the 
delivery, and claimed by the landlord, is the title thereto 
in the landlord, or still in the tenant, subject to judgments 
against him ? 

Upon principle it must be that the tenant may pay his 
landlord in kind according to his contract with the land- 
lord, and need not wait for the latter to foreclose his lien and 
levy upon the crop. If the landlord’s lien on the crop had 
been foreclosed, or distress warrant had been issued and 
this cotton been levied on or the proceeds claimed, there 
can be no doubt that the landlord’s lien would first be paid. 
Where the part of the crop to be paid the landlord in kind 
is fixed by contract between the two, why should nct the 
tenant pay in kind by delivery of it, and the landlord not 
be forced to distrain, when the tenant is willing to pay 
him without levy or costs ? 

By the contract between the two in writing, one thou- 
sand pounds of lint cotton was to be paid to the landlord 
for rent. If he had paid it in money, it being payable in 
money, certainly it would have been good payment; if in 
silver, or any sort of money, as bills of certain character, 
the payment would be good; when it is agreed to be in 
cotton and is paid in cotton, why is it not good as payment, 
and why does not the title pass when the payment in cot- 
ton is completed by delivery? We cannot see why title 
does not pass. 

It is true that in Stallings vs. Harrold, Johnson & Co., 
60 Ga., 478, relied on by defendant in error, this court deci- 
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ded that a factor’s lien on the crop—the whole crop—for 
advances, etc., could not be paid by delivery, but that the 
factor must proceed by foreclosure, and claim the money 
when the crop was gathered and sold. But that was a fac- 
tor’s lien, not a landlord’s. That was a general lien on the 
crop, not a bargain to pay a partof it in kind. That was 
no contract to pay in kind at all, but “a certain written 
obligation, with lien on the crops of all kinds to be raised 
the then present year.” It was nothing but a lien on crops 
to secure tho payment of a draft for money. This is a 
contract to pay 1,000 pounds of cotton, lint cotton, for 
rents, and when it was paid—delivered, the only way to 
pay in cotton—it passed title against all the world to the 
landlord. 

We think, therefore, that the court erred, and that the 
cotton delivered by the tenant to the landlord in payment 
of rent in cotton, as stipulated in the contract, belongs to 
the landlord, the claimant here, and is not subject to the 
judgment creditor’s debt. 

Judgment reversed. 


JEFFRIES vs. BARTLETT, executor. 


. This court has continually held that, where a debt was created 
and a judgment obtained prior to the passage of the bankrupt act, 
and the constitution of 1868, this created alien on all the property 
of the defendant, and it was not discharged by the subsequent 
bankruptcy and discharge therein of the defendant, where the 
plaintiff did not prove his debt in that court, and where no pro- 
ceedings were had in that court disposing of the property of the 
bankrupt, except that the property was set apart to the bankrupt 
as an exemption; and that said property was still subject to the 
lien of the judgment, and was subject to be sold in satisfaction 
thereof. 

. Jeffers and Jeffries are idem sonans. 

. Whether fifty acres of the land levied on (there being eight hun- 
dred) are sufficiently described in the advertisement of sale or not, 
dues not appear, as the advertisement is not set out in the plead- 
ings. At all events, this is not sufficient to arrest the execution 


and the sale of the property. 
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(a.) Semble, that errors in an advertisement of land levied on under 
an execution are not sufficient to stop the sale by affidavit of ille- 
gality, but the party suffering therefrom will be remitted to his 
remedy against the officer. 


January 26, 1886. 


Bankruptcy. Judgments. Words and Phrases. /dem 
Sunans. Illegality. Levy and Sale. Advertisement. 
Before Judge Lawsox. Jasper Superior Court. April 
Term, 1885. 


A fi. fa. in favor of George T. Bartlett against Colbert 
Jeffries et al., based on a judgment rendered in 1861, was 
levied on certain land, as the property of Colbert Jeffries. 
He interposed an affidavit of illegality, on the grounds 
which are substantially set out in the decision. On de- 
murrer, the affidavit was dismissed, and the defendant ex- 
cepted. 


Key & Preston, by J. H. Lumpxin; E. W. Beck, for 
plaintiff in error. 


Dessau & Bartiett; L. E. BuecKiry, for defendant. 


BLANDFORD, Justice. 


This was an affidavit of illegality, filed by plaintiff in 
error, to an execution issued upon a judgment rendered 
in 1861 in favor of George T. Bartlett against the affiant. 

(1.) The first ground alleges that affiant was adjudicated 
a bankrupt after the passage of the bankrupt act of 1867, 
and that he had obtained his discharge, and that the debt 
of the plaintiff was thereby discharged, as the same was 
provable under said act, and that the land levied on had 
been set apart to him as an exemption in bankruptcy by 
the assignee, and was not subject to the levy, etc. 

(2.) That the advertisement under the levy for the sale 
of the land described affiant by the name of Jeffers, his 
real name being Jeffries. 








282 SUPREME COURT OF GEORGIA. 


Jeffries rs. Bartlett, executor. 





(3.) That there was no proper description of fifty acres 
of the land. 

1. This court has held, and has continuously held, that 
where a debt was created and a judgment obtained prior 
to the passage of the bankrupt act and the constitution of 
1868, this created a lien on all the property of the defend- 
ant, and it was not discharged by the subsequent bank- 
ruptcy and discharged in bankruptcy of the defendant 
where the plaintiff did not prove his debt in that court, 
and where no proceedings were had in that court, dispos- 
ing of the property of the bankrupt, except the prop- 
erty was set apart to the bankrupt as an exemption, and 
that said property was still subject to the lien of the judg- 
ment, and was subject to be sold in satisfaction thereof. 
39 Ga., 64; 40 /d., 257; 43 Td., 383; 44 Jd., 133; 52 Jd, 
544; /d., 593; 53 Jd., 208; 55 Jd.,579; 56 Jd., 271; 58 
Id., 119; 60 Td., 375; 65 Id., 661; 69 Ld., 92; Shipp vs. 
Smith (present term), and other cases. 

Whether the rule thus laid down be correct or not, we 
will adhere to the same until the Supreme Vourt of the 
United States indicate another rule to be law. 

2. Jeffers and Jeffries are idem sonans. 

3. Whether fifty acres of Jand levied on (there being 
eight hundred acres) are sufficiently described in the adver- 
tisement of sale or not, we cannot tell, as the advertisement 
is not set out in the pleadings; at all events, this was not 
sufficient to arrest the execution and sale of the property. 

We are inclined to think.that errors in an’ advertise- 
ment of sale of land,levied on by execution, cannot be 
stopped by affidavit of illegality, and the party suffering 
thereby will be remitted to his remedy against the officer. 

Judgment affirmed. 
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1. Equity cautiously interposes to arrest by the harsh writ of injunc- 
tion the final process of a court of law. 

2. The levy is not excessive. The land is not levied on and adver- 
tised for sale in bulk, but in smaller parcels, all of which are fully 
described. It is thus levied on, as testified by the sheriff, so as to 
be sold in those parcels. 

. No hurt was done to complainant by not describing the growing 
crop. The crop has been gathered and taken into possession by 
him. The restraining order effected this result.. Besides, when 
the levy was made, no growing crop was on the land. The adver- 
tisement, however, was after it was growing, and it is fairer that 
such advertisement should have given some notice of it. But as 
the crop was not sold by the sheriff, but gathered by the defendant 
himself and appropriated by him, he is not hurt. 

(a.) The facts of the case save the plaintiff in error from the award 
of ten per cent damages for bringing the case to this court for de- 
lay only ; but hereafter, where an injunction to stay an execution 
has been refused by the chancellor and the equity of the bill is 
not manifest, parties may expect the application of the ruling in 
40 Ga., 212, to be strictly applied. 


January 26, 1386 


Judgments. Injunction. Levy and Sale. Advertise- 
ment. Practice in Supreme Court. Damages. Before 
Judge Hammonp. Morgan County. At Chambers. July 
13, 1885. 


Thomas P. Saffold filed his bill against F. C. Foster, ad- 
ministrator, and the sheriff of Morgan county, to enjoin a 
sheriff’s sale under a fi. fa. issuing on a common law judg- 
ment. It was alleged that the complainant had tendered 
to the sheriff an affidavit of illegality, which the latter 
refused to regard, and hence this bill was filed. The 
grounds on which the legality of the proceeding was at- 
tacked were (1) that the levy was excessive, in that the 
ji. fa. was based on a judgment rendered in 1866 for 
$3,135.63, principal, with $1,609.59, interest to judgment, 
and it had been levied on 1,830 acres of agricultural land, 
of the value of $8 per acre, and a house and lot in the 
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city of Madison, of the value of $4,000; that there was a 
‘ crop of cotton and corn on the agricultural lands of the 
value of $2,800; that such lands consisted of nine lots 
averaging 2024 acres each, and the sheriff could easily 
have levied on only enough of them to have made the 
money due. (2.) That there was a fine growing crop 
on the land of the value of no less than $3,220, and that 
no mention of it was made in the advertisement of the 
sale. Discovery was waived. ; 

The answers of the defendants alleged that the amount 
due on the fi. fa. was about $9,000; that the levy was 
made on March 20, 1885, and the sale was delayed to ac- 
commodate the defendant, and was advertised for July 
sales; that there was no growing crop when the levy was 
made, and the defendant planted his crop afterwards with 
full notice; that the land was uot levied on as one body, 
but (as shown by the entry) the levy was on different lots 
comprising it, described severally, so as to be sold sepa- 
rately. It was denied that the levy was excessive or that 
the land was worth the price stated by the complainant. 

The chancellor granted a temporary restraining order, 
On the hearing, upon the pleadings and affidavits pre- 
sented, he refused an injunction, but on complainant’s 
giving bond, continued the restraining order until the case 
could be heard and determined in the Supreme Court. 


A. M. Speer; Catvin GeorcGe ; Joun O. ReeEp, for plain- 
tiff in error. 


F. ©. Foster, for defendants. 
Jackson, Chief Justice. 


The chancellor refused the writ of injunction in this 
case, andcomplainant excepted. But two points are made 
before us as assignments of error to the judgment refusing 
the writ of injunction: first, that the levy is excessive; 
and secondly, that the growing crop is not fully described. 
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1. The bill is filed to arrest an execution founded on a 
judgment at law, and equity cautiously interferes to arrest, 
by the harsh writ of injunction, the final process of a court 
of law. 

2. The levy is not excessive. The land is not levied on 
and advertised for sale in bulk, but in smaller divisions, 
all of which are fully described. It is so levied by the 
sheriff, as that officer swears, so as to sell in those parcels. 

3. There is no hurt done to complainant by not describ- 
ing the growing crop. The crop is gathered by him and 
pocketed. The restraining order effected this result. 

Besides, when the levy was made, no growing crop was 
on the land. The advertisement, however, was after it 
was growing, and it is fairer that this advertisement should 
have given-some notice of it (6 Ga., 455, 456); but as the 
crop was not sold by the sheriff, but gathered by the de- 
fendant himself and pocketed by him, he is not hurt. Yet. 
it furnished some reason for defendant’s struggle to resist 
the sale, and saves him from damages of ten per cent for 
delay, which would otherwise have been given, by virtue 
of the decision in 40th Ga., 212, where, in a similar effort 
by injunction to stay a judgment at law, damages were 
given of ten per cent on that judgment for the deiay, un- 
der section 4286 of the Code. 

Parties hereafter bringing cases to this court, where the 
injunction to stay executions has been refused by the chan- 
cellor, and the equity of the bill praying for the writ is 
not manifest, may expect the ruling in 40th Ga., 212, to 
be applied strictly. If, where one brings a case here 
solely to delay his adversary in procuring his judgment, 
he is subject to damages, @ fortior? should he pay damages 
for bringing the case here to delay that judgment, after 
it has been rendered and execution has been issued and 
levied. 

Judgment affirmed. 
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1. Ordinarily, if a bill of exception be not certified by the clerk 
according to law, it may be withdrawn from this court and returned 
to the clerk, in order that he may certify it properly; but where 
an entry of filing made by the clerk on the bill of exceptions has 
been obliterated by counsel for plaintiff in error and a new entry 
of filing has been made thereon, this court will not send it back to 
be properly certified, but will dismiss the case on motion. No 
matter how honestly such an obliteration may be made, it is ille- 


gal. 
. If service of the bill of exceptions had been made and entered by 


the sheriff after the filing thereof, by handing acopy to the defend- 
ant in error, without any alteratidn or obliteration of entries thereon, 
this would not have worked a dismissal, but where an obliteration 
of an entry of filing was made by counsel, the sheriff could not 
serve a copy of the original bill of exceptions unaltered, and the 
case will be dismissed for want of proper service. 


January 26, 1886, 


Practice in Supreme Court. At October Term, 1885. 


A motion to dismiss this writ of error was made on three 
grounds: 

(1.) Because, after the bill of exceptions was filed in the 
clerk’s office in the court below, it was sent to the attor- 
ney for the plaintiff in error, the entry of filing was erased. 
and a second filing was entered. 

(2.) Because, after this erasure and the second filing, a 
copy of the bill of exceptions was served by the sheriff on 
the attorney for the defendant in error. 

(3.) Because there was no certificate to the bill of ex- 
ceptions of the clerk, stating it to be the true, original bill. 

Counsel for the plaintiff in error moved for an order 
allowing the withdrawal of the bill of exceptions, and di- 
recting the clerk to properly certify it and return it during 
the call of the cases on the circuit to which it belonged, 

The bill of exceptions shows that an entry of filing was 


made on the back, and was erased and blotted out with 
ink. <A second enéry of filing was made July 1, 1885, and 


the clerk entered on the bill the following statement. 
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‘‘This paper first filed June 25. Attorneys, in making service, 
scratched filing out, and paper refiled July 1, 1885. 
(Signed) W. R. Barcuay, C. 8. C.’’ 


W. A. Way, for plaintiff in error. 


W. W. Fraser, for defendant. 
Jackson, Chief Justice. 


A motion is made to dismiss this writ of error on two 
grounds: first, because there is no certificate that the bill 
of exceptions is the true, original bill of exceptions; and 
second, because it was served after having been filed in 
the clerk’s office. 

1. The writ of error must be dismissed on the first 
ground. Counsel for plaintiff in error moved to withdraw 
the bill of exceptions, and have it returned to the clerk, 
that he might certify it according to Jaw. That has been 
frequently done ; but in this case, it‘cannot be allowed, for 
the reason that the bill of exceptions has been blurred and 
blotted by having the first filing of it by the clerk obliter- 
ated by counsel for plaintiff in error. When it was so 
filed, it became the paper upon which was the writ of 
error that authorized this court to review the case below 
and any alteration of it by obliteration of anything in, or 
upon it, by counsel, was an illegal alteration of the paper, 
which, when filed, contained that writ of error, and was an 
essential part of the record to be forwarded here ; indeed, 
it was the paper which alone gave this court jurisdiction 
to hear this cause. Therefore this court will not send it 
back to have a proper certificate put upon it by the clerk, 
when counsel altered it, no matter how honestly or with 
what good intentions the obliteration was made. Markham 
vs. Huff, 72 Ga., 106, 110, 112; Darby vs. The Wesleyan 
Female College, 72 Id., 212; Davis vs. Bennett, /b., 763, 
766. ) 

2. If service of this writ of error had been made by 
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the sheriff, by that officer’s handing a copy thereof ti to the 
defendant in error after it was filed, without any alteration 
or obliteration of entries upon it, the case would not have 
been dismissed, on the ground that it was so served after 
the filing; but when this obliteration was made, no copy 
of the pure paper, with the official entries thereon, could be 
served by the sheriff; but the service must have been with 
a copy of something else than the original bill of exceptions 
with the official entries upon it; and therefore no service 
of the true, original bill of exceptions. Therefore the writ 
of error must be dismissed on both grounds, and for the 
same cause in both, because of the obliteration of the 
clerk’s entry thereon. The court must guard its records 
from all alterations by parties or their counsel; and 
especially the bill of exceptions, which is that paper that 
the presiding judge’s signature to its correctness makes 
the only authority for jurisdiction in this court. 
Writ of error dismissed. 


Dossins vs. THE EtowAH MANUFACTURING, etc., CoMPANY. 


1. Where suit was brought against a manufacturing and mining com- 
pany on certain notes given by its superintendent, and it was 
claimed that he had authority to make them under the charter and 
a letter of attorney from the president, it was the duty of the court 
to construe both the charter and letter of attorney ; and if they did 
not authorize the making of the notes, the grant of a non-suit was 
right. Taking these alone, and without proof of other circum- 
stances to which it might be necessary to resort to clear ambigui- 
ties or explain doubtful intention, there was nothing for the jury 
to find. 

-) The agents of a corporation must observe all the formalities 
which are required by the charter of the company to be observed 
in corporate transactions, and if they act in a manner not author- 
ized by the company’s charter, their acts will not be binding. 
Thus where the charter of a company requires a contract of a par- 
ticular description to be signed by certain officers, or approved in 
a certain manner, no agent can bind the company by a contract of 
that description, unless it was executed in the manner prescribed. 

a It will not be implied that an agent of a manufacturing and min- 
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ing company, to whom was given power to do whatever he might 
consider necessary for the disposal or protection of the property, 
was thereby authorized to make promissory notes which would 
bind the company, under the facts of this case. 

(c.) There being no evidence that the money for which the notes 
were given was received by the company or used in carrying out 
the agency of the superintendent, a trial on common counts for 
money had and received would be useless. 

2. It is unnecessary to consider the other questions made, as they 
could not change the result; but no error appears in the rulings 
of the court. 


January 5, 1886 


Corporations. Principal and Agent. Promissory Notes. 
Ultra Vires. Powers. Oontracts. Before Judge Lume- 
kIn. Bartow Superior Court. January Adjourned Term, 
1885. 


Reported in the decision. 


M. R. Stansett; McCutcuen & Suumate; Joun D. Cun- 
NINGHAM, for plaintiff in error. 


Joun W. Akin; Jackson & Kina, for defendant. 


Hatt, Justice 


The plaintiff brought suit, in 1870, returnable to Bartow 
superior court, against the Etowah Manufacturing and Min- 
ing Company, a corporation created by an act of the 
general assembly of this state, approved March 5th, 1856, 
and having its principal place of business located in said 
county of Bartow. 

The declaration, as it stood when filed, contained a single 
count upon three promissory notes, of which the following 
are copies: 

“$1,275. Atianta, Ga., October 22nd, 1866. 

Ninety days after date, we promise to pay Wm. T. Quinby, or 
order, twelve hundred and seventy-five dollars, at the Atlanta Na- 


tional Bank, value received. Wa. T. Quinsy, 
(Signed) Sup’t E. M. & M. Co.” 
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** $1,275. Atxanta, Ga., October 22nd, 1866. 


Ninety days after date, I promise to pay to the order of M. G. 
Dobbins & Company twelve hundred and seventy-five dollars, at 
the Atlanta National Bank, value received. 

(Signed) Ws. T. Quixsy.’ 


* $1,440. ATLANTA, GA., October 17th, 1866. 
Ninety days after date, I promise to pay to M. G. Dobbins & Com- 

pany fourteen hundred and forty dollars, at the Atlanta Nat‘on:1 

Bank, value received. Won. T. Quixsy, 
(Signed) Gen’) Sup’t E. M. & M. Co.” 


Indorsed: ‘‘ Wau. T. Quinsy, Gen’l Sup’t E. M. & M. Co.” 


The case remained untried in the court for a number of 
years, and the pleadings were supposed to be lost, as after 
search they could not be found, and in 1878, copies were 
established. These established copies contained the com- 
mon counts, to-wit, that on the 22nd of January, 1867, de- 
fendant was indebted to petitioner twenty-seven hundred 
and fifteen dollars ($2,715) for so much money had and 
received to and for defendant’s use, and for so much money 
paid and expended for defendant, and at its special in- 
stance and request. At the January term, 1884, the dec- 
laration supposed to be lost was found, when it was ascer- 
tained that it did not contain these common counts, and 
was, on motion of plaintiff, then amended by adding them. 
It was further amended by striking therefrom the note, 
made payable to the order of M. G. Dobbins & Company, 
for $1,275, bearing date October 22, 1866, and signed Wm. 
T. Quinby. 

Several defences were set up to this suit, but it is 
necessary to consider only one of them, viz.: the plea of 
non est factum, which distinctly put in issue the authority 
of the defendant’s agent, Quinby, to make and execute the 
papers sued on, and to bind it thereby. To shift the bur- 
den thus put on him, the plaintiff introduced in evidence 
the letter of attorney under which Quinby acted, and upon 
the faith of which the plaintiff advanced the money for 
which, as he swears, the notes were given. The letter of 
attorney is as follows ° 
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‘* SAVANNAH, January 14th, 1866. 


To W. T. Quinby, Cartersville, Ga.: 

My Dear Str—Enclosed please find proceedings of a called meeting 
of the E. M. & M. Co., by which you will see I have been appointed 
president until Cunningham returns. Since the meeting, I have been 
suffering dreadfully from a boil under my arm. I cannot write, or I 
would do sofully. Willas soon asI recover. I wish you to become 
the general superintendent of Etowah, with full power to do anything 
that you may consider necessary for the disposal or protection of the 
property. Please negotiate with the Southern or Southwestern Com- 
pany about the sand-stone, and get rid of Stocks at once. Please 
communicate with me at once in the matter of compensation. Some- 
thing must be done for you. I will write soon. 

Very truly yours, 
JoHN L. VILLALONGA, Pres’t.’’ 

After and before the introduction of this letter, there was 
a considerable amount of evidence going to show that 
Quinby acted under this authority, took control of the 
company’s property, and disposed of a portion of the same; 
that he employed sub-agents, and hired hands, wagons and 
teams, toenable him to carry the power into effect ; and that. 
he sold its property and received its proceeds ; but there is 
no evidence authorizing the inference that any of the money 
for which it is alleged the notes in controversy were given 
was used in carrying out this agency. Upon the close of 
plaintiff's other testimony, he offered the notes in evidence, 
but they were, on motion, rejected by the court, and the 
foundation of the action having thus failed, the court, on 
motion of defendant, awarded a non-suit. 

1. The right to maintain this action depends altogether 
upon the authority of the agent to execute the notes, and to 
bind the defendant by the contract out of which they grew. 
The learned counsel, who argued the case with so much skill. 
learning and ingenuity, for the plaintiff, did not contest the 
position that no express authority was given by the terms 
of the power to the agent to make such a contract, but he 
insisted that the power todo this was necessarily inferable 
from the terms of the charter as well as from the letter of 
attorney and the nature of the business the agent had to 

v 75-16 
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transact; that Quinby was the general agent of the com- 
pany in reference to property committed to his charge, 
with full power to do anything that he might deem neces- 
sary for its disposition or protection ; that without money 
he could neither have protected nor disposed of it, and 
from the very nature of the business, a power should be 
implied to do all things essential to its transaction, and if 
the raising of money was essential to the execution of the 
power, and he could not raise it without making and en- 
dorsing notes in the name of his principal, then he had 
the authority to do this, as it was indispensable to the at- 
tainment of the main purpose for which he was appointed. 
He frankly admitted that if this position could not be sus- 
tained, he had no case, and that the notes were properly 
rejected, and without their admission, the non-suit should 
have been awarded, unless there was evidence that the 
company received the benefit of the money advanced by 
the plaintiff, and thus impliedly ratified the transaction, in 
which event he claimed the right to recover on the money 
counts in the amended declaration, which he insisted were 
not subject to a demurrer, as being within the statute of 
limitations. 

To determine whether or not this amendment had rela- 
tion to the commencement of the action and was thus in 
time would be a work of supererrogation, since we are sat- 
isfied that there was no evidence, in any view that can be 
taken, which should have sent the case to the jury to be 
tried on an issue made upon the counts contained in the 
amendment. There could be nothing practical in the trial 
of such an issue, unless there had been evidence to show 
indebtedness on that score; without such evidence, its con- 
sideration would have been purely abstract and speculative. 

The question, then, with which we have to deal is, 
whether the agent was authorized by the terms of the de- 
fendant’s charter, or by his power of attorney, or by the 
nature of the business he was to transact, to execute the 
notes in question so as to bind his principal thereby. 
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That it was the duty of the court to construe both the 
charter and the letter of attorney, and to determine the 
extent of power conferred by both and each of them upon 
the agent, we think is a plain proposition. Taken alone, 
and without proof of other circumstances to which it was 
necessary to resort to clear ambiguities or to explain doubt- 
ful intention, there was nothing for the jury to find. The 
question was purely and simply one of law, to which it was 
the exclusive right and duty of the judge to respond. 

It is settled law that the agents of a corporation must 
observe all the formalities which are required by the char- 
ter of the company to be observed in corporate transac- 
tions, and if they act in a manner not authorized by the 
company’s charter, their acts will not be binding. Thus, 
where the charter of the company requires a contract of a 
particular description to be signed by certain officers or 
approved in a certain manner, no agent can bind the com- 
pany by a contract of that description, unless it was exe 
cuted in the manner prescribed. Morawetz Priv. Corps., 
§61; Angell & Ames Corp., §291 ; 1 Daniel Neg. Inst., §387, 
and citations in each of these authorities; Planters and 
Mechanics’ Bunk of Dalton vs. Erwin, 31 Ga., 376. Such 
terms are not merely directory—they are mandatory, and 
even a majority of the corporators are not at liberty to 
disregard them, since “ they constitute a past of the fund- 
amental agreement between the share-holders.” 7d. 

In this case, it will not avail the plaintiff that the com- 
pany held out this party as an agent to bind it in this 
manner, for he knew, or is presumed to have known, its 
powers under the charter, and he swore that he had seen 
the paper under which this agent acted before he would 
advance money for the company. That he was mistaken 
as to the authority of the agent and the extent of his pow 
er to bind his principal, and that he parted with his money 
under the mistaken belief that he was dealing with the 
corporation, and that it would thereby and in that manner 
become bound to him as its creditor, may, perhaps, be prob- 





244 SUPREME COURT OF GEORGIA. 


Dobbins vs. The Etowah Manufacturing, ete., Company. hy 


able, but this belief, without more, would not render it 
liable on these notes, especially where it was shown 
that it took no part in misleading him. 

Section 10 of the company’s charter is as follows: 

“That said body corporate shall be known by the name of the 
Etowah Manufacturing and Mining Company, by which name it shall 
sue and be sued, and do and perform whatsoever it is by this act 
authorized to do, and all instruments in writing and contracts, under 
seal or otherwise, and all deeds to and from said body corporate, 
shall be signed or executed, or signed and executed, through and with 
such officer or agent as said body corporate shall appoint and direct.”’ 


The eighth section of the act of incorporation gave to the 
body corporate the power, among other things, “ to make 
and execute contracts, promissory notes, bonds and other 
obligations, under seal and not under seal, and with or 
without their corporate seal,” and declared that all of these 
should bind the property and interests of the corporation, 
and also the private property of any member thereof in 
proportion to the amount of stock or interest held or owned 
by such member. Acts 1855-6, p. 452. From these sec- 
tions, it appears that the corporation was endowed with 
the capacity to make such contracts as this, and to manifest 
them by writing, as by the execution and delivery of prom- 
issory notes, but they were restricted as to the person and 
manner of executing the same. This record discloses no 
appointment of an agent or officer empowered by the action 
of the body corporate to make and execute the contract or 
promissory notes in question. The power of attorney, 
under which the agent acted, appoints him the general 
superintendent of the company, with full power to do any- 
thing which he may consider necessary for the disposal or 
protection of the company’s property. It is true, he is 
thereby made the general superintendent of the property, 
but his power in that relation is expressly limited to cer- 
tain specified objects only, viz., the disposal and protection 
of the property. We could only reach the conclusion by 
contravening the general rule of a strict compliance with 
the terms of the power, that he had authority, under this 





OCTOBER TERM, 1885. 





appointment, to perform an act which would bind, not only 
the property and interests of the corporation, but also that 
of its individual members in proportion to the stock or inm- 
terest that each of them might have in the common effects, 
by a very broad and liberal, not to say a loose, construc- 
tion of the terms of this instrument, as well as those of the 
act of incorporation. It would be going quite too far to as- 
sume, in the face of these facts and the provisions of this 
charter, that it was the intention of the body corporate to 
turn over to this agent the full powers with which the 
body is invested, without at least saving from his control 
and reserving to itself the management of its affairs, so far 
as might be necessary, to preserve and protect the private 
fortunes of its individual members. So far as we are in- 
formed, neither the rules of construction that obtain and 
are universally recognized in such cases, nor the doctrine 
of implied powers, even where it has been resorted to for 
the purpose of enabling an agent to execute and carry into 
effect the object for which his agency was created, have ever 
been carried to this extent. The power of an agent to 
make such contracts might be necessarily implied where 
the corporation carried on a banking business, or dealt in 
money, loans, discounts, exchange, etc. All this is made 
manifest by the authorities cited in the briefs of counsel. 
2. It is wholly unnecessary to consider and determine 
other questions made by the record. Whether the testi- 
mony rejected was competent or not, or whether it was 
relevant, is quite immaterial, since its admission could not 
possibly have changed the result. It is due, however, to 
the presiding judge to say that we see no reason to im- 
pute any error to his judgment in reference to these mat 
ters. The judgment awarding the non-suit was proper. 
Judgment affirmed. 
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Tae NationaL Bank or Aveusrta et ai. vs. Bones, surviving 
partner. 


1. Where iron works were leased on certain terms provided in 
the contract, among which was a stipulation that the property 
was not to be encumbered for more than $25,000, and that the own- 
ers should not be personally liable beyond the property specified ; 
and where the lessee bought corn and gave an acceptance therefor, 
signed by him as lessee, and subsequently.suit was brought there- 
for against the executors of one of the owners, who had died, and 
the other owners, the lessee was not a competent witness, either 
at the commun law or under the Code, to prove that the lease had 
been rescinded, that the owners had appointed him their agent, 
that while so acting, the corn was purchased for the benefit and use 
of the owners, and that he did not disclose his agency. 

(a.) This case differs from that in 64 Ga., 236. 

2. Certain iron works were held by a trustee for the benefit of certain 
beneficiaries. A person made a written proposition to the trustee 
to lease the property on substantially the following terms: Tye 
lessee to keep the property for two years at the rate of $3,600.00 per 
year, payable quarterly ; possession to be given immediately ; any 
rent charges to commence April lst thereafter ; the rent to be paid 
on condition that the running of the furnace made a sufficient net 
profit to warrant him in so doing; he to be allowed to charge 
$100.00 per month for compensation, to be included in the expense 
account before arriving at the net profit; if the net profit was more 
than the rent, the overplus was to goto him; if less, the rent was 
to be rebated to that amount; there was to be furnished to him 
not more than $25,000, at the rate of seven per cent interest; if 
the business should turn out unprofitable, he was to be saved 
harmless from any balance of the $25,000 that might be due. The 
real owners met and accepted the proposition in writing, and the 
trustee was directed to lease the property on the terms proposed, 
upon condition that the property was not to be encumbered to a 
greater amount than $25.000, and that no personal liability what- 
ever should attach to the owners beyond or to a greater extent 
than that specified : 

Held, that the contract was one of lease, and neither created a part- 

nership between the owners and the lessee nor constituted the lat- 
ter the agent of the former; nor were the lessors personally liable 
for any debt contracted by the lessee. 
The requests to charge on behalf of the plaintiffs in error should 
have been given, except the third, which was to the effect that a 
written contract of lease cannot be rescinded verbally, without a 
change of possession, or without a writing dispensing with the 
same, signed by the lessors. This request might have been proper 
under the requisite qualifications. 
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4. The evidence did nut authorize the verdict, even if the testimony 
of the lessee were properly in. He did not show that the lessors 
consented or agreed that he might surrender the lease, nor how he 
became their agent; and the owners, each owning a particular in- 
terest in the property, could not bind each other by the. appoint- 
ment of an agent. 

January 12, 1886. 


Witness. Contracts. Principal and Agent. Leases, 
Partnership. Charge of Court. Before Judge Eve. City 
Court of Richmond County. March Term, 1885. 


To the report contained in the decision, it is necessary 
to add only that the following were among the grounds of 
the motion for a new trial: 

(1.) Because the court admitted the testimony of Wil- 
liam E. Jackson, Jr., to the effect that William E. Jackson, 
Sr., was the controlling spirit in the matter, was president 
of the bank, which was also interested, and that he and the 
bank owned twenty-six-fiftieths of the interest in the en- 
terprise. [It is stated that it was proposed to prove a parol 
revocation of the original contract, and the objection was 
that Jackson, Sr., was dead. | 

(2.) Because the court refused to give in charge each 
of the following requests: 

Ist. “If it appears that W. E. Jackson, Jr., was bound 
as acceptor of plaintiff’s draft for the amount sued for prior 
to this suit, he is not a competent witness to prove that 
the debt is that of defendants, and thus discharge himself 
from liability, and it must be proved by other testimony.” 

2d. “If the jury find that W. E. Jackson, Jr., was in 
possession of the Stonewall Iron Works, as a tenant, under 
a written contract, for two years, this relationship cannot 
be changed and the tenancy abrogated, except by mutua] 
consent of lessor and lessee, acted upon by both parties 
from that date.” 

3d. “A written contract of lease cannot be rescinded 
verbally without a change of possession or an instrument 
in writing dispensing with the same, signed by the lessor.” 
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4th. ‘* Whether W. E. Jackson, Jr., was lessee or not, 
if he entered into possession upon an agreement that only 
the property itself was to be chargeable for expenses of 
running, then no contract could be entered into that would. 
impose an individual liabilitv yond the property, with- 
out personal consent of each »ndant.” 

5th. “If the goods sold we.. .or the benefit of the prop. 
erty in Alabama, and the trust deed to Newberry was re- 
corded there before the sale, there can be no recovery in 
personam in Georgia, but the laws of Alabama govern the 
transaction.” [With this request were submitted sections 
2186 (1577), 2199 (1590), 2201 (1592), of the Code of 
Alabama, containing the following provisions : 

“ Certain trust estates may be created, vesting the legal title in the 
trustee.—Nothing in the preceding section contained shall prevent 
the conveyance of real or personal property, or the issues, rents and 
profits thereof, to another in trust for the use of the grantor or of a 
third person, or his family, or for any other lawful purpose; but in 
such case the legal title vests in the trustee. 

“« Trusts in land cannot be created, except by writing, &c., implied or 
constructive trusts excepted.—No trust concerning lands, except such 
as results by implication, or construction of law, or whi-h may be 
transferred or extinguished by operation of law, can be created, un- 
less by instrument in writing, signed by the party creating, or declar- 
ing the same, or his agent, or attorney, lawfully authorized thereto 
in writing. 

“* The record of a declaration of trust is notice to all persons. When 
a trust is created, or declared, by any such instrument in writing, the 
recording thereof in the county where the lands lie is equivalent to 
actual notice to every person claiming under a conveyance made, or 
lien created, after such recording.’’} 

6th. “If the jury find that the Stonewall Iron Works 
was, at the creation of the indebtedness sued on, a trust 
estate valid under the laws where the property was located, 
then only the property can be charged for liabilities 
created for its benefit, and action wili not lie against the 
beneficiaries to bind them personally in the first in- 
stance.” 

7th. “If you find that Mr. William E. Jackson treated 
with the plaintiffs in the contraction of this debt as lessee, 
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the plaintiffs were put upon inquiry as to what his con- 
tract or lease with the owners was, and are bound by the 
terms of the contract.” 

8th. “ Before yow can find the defendants liable, you 
must find that the defends'\ts agreed that Mr. William E. 
Jackson should be their «st. It is not enough that Mr. 
Jackson determined to be*..e agent of the defendants ; it 
must be shown that each of the defendants consented to 
this thing. Before there can be an agency established, 
the minds of the parties—that is, the minds of these de- 
fendants and of Mr. William E. Jackson—must have come 
into complete accord, the defendants consenting to exactly 
the same thing which Mr. Jackson intended or proposed. 
If one person consents to a thing, and another to a thing 
in any degree different, so their wills do not completely 
coincide, this does not create a contract between them, 
and to prove a contract, it is necessary to prove the con- 
sent of both sides. In this case, before an agency can be 
deemed to be proved, the consent of the defendants to the 
agency must be proved; without proof of this consent, you 
cannot find the defendants liable. The stipulation that 
the said J. T. Newberry. as trustee, is not to encumber said 
property to a greater amount than $25,000, and that no 
personal liability whatever attaches to the owners beyond 
or to a greater extent than the property, is binding on Mr. 
Jackson and Mr. Newberry and third parties ; and before 
Mr. Jackson can bind the defendants to any personal lia- 
bility, there must have been a rescission of this stipulation 
and an agreement on the part of defendants to allow Mr. 
Jackson to bind them personally. The proof of agency of 
Mr. Jackson must be proved as to each one of the defend- 
ants, and each defendant must be discharged, unless this 
proof is made as to him.” 
The motion was overruled, and the defendants excepted. 


Frank H. Miter; J. GaNawL; Twicas & VERDERY., for 
plaintiffs in error. 
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BLANDFOKD, Justice. 


The plaintiffs in error, who had become the owners of 
the property of the Stonewall Iron Works, situated in 
Cherokee county, Alabama, on the 20th November, 1880, 
conveyed the same to J. T. Newberry, as trustee, with 
power to sell for cash or on credit, at public or private sale, 
any or all of the lands and personal property, to collect 
all rents that might be due and owing, and to distribute 
the money among the beneficiaries, according to their 
respective interests in the property, etc. This deed was 
duly executed and recorded in the state of Alabama. 

On the 10th of March, 1881, William E. Jackson, Jr., 
submitted a proposition in writing to said Newberry, trus- 
tee, to lease the property, furnace, machinery, etc., and 
all buildings thereon, for two years, at the rate of thirty- 
six hundred dollars per annum, payable quarterly; 
possession to be given immediately; any rent charge to 
commence April ist next; . . . the rent to be paid on 
condition that the running of the furnace made a sufficient 
net profit to warrant him in so doing; he to be allowed to 
charge one hundred dullars per month for compensation, 
to be included in the expense accounts before arriving at 
net profit; if the net profit was more than the rent, the 
overplus was to go to him; if less, the rent was to be re- 
bated to that amount. There was to be furnished not 
more than twenty-five thousand dollars at the rate of seven 
per cent interest per annum. If the business should turn 
out unprofitable, he was to be saved harmless from any 
balance that might be due of said twenty-five thousand 
dollars. This is, in substance, the proposition submitted 
by said Jackson, Jr. 

On the same day, a meeting of the owners of the prop- 
erty was held, and the proposition was accepted in writing, 
and J. T. Newberry was directed to lease the property on 
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the terms proposed, and upon condition that the prop- 
erty was not to be encumbered to a greater amount than 
twenty-five thousand dollars, and that no personal liabil- 
ity whatever was to attach to the owners of the proper'y 
beyond or to a greater extent than the property specified. 
William E. Jackson, Jr., went immediately into possession 
of the property, and he was furnished the said sum of 
twenty-five thousand dollars. While in possession, the de- 
fendant in error furnished Jackson, Jr., with the corn sued 
for in this action, for which said Jackson had given his ac- 
ceptance in writing, signed William E. Jackson, lessee. 
William E. Jackson, one of the owners of the property, hav- 
ing died, his executors were sued with the other owners. 

The plaintiff below offered William E. Jackson, Jr., asa 
witness to prove that the lease had been rescinded, and that 
the owners had appointed him as agent to continue to run 
the Stonewall Iron Works for them, and that while he ran 
the works as such agent, the’ corn sued for was purchased 
from Bones & Co. for the benefit and use of the owners, 
and that he did not disclose his agency. 

The plaintiffs in error objected to the competency of this 
witness, because W. E. Jackson, one of the parties to the 
contract, and whose executors are sued in this action, is 
dead. 

The court overruled this objection, and allowed said Wil- 
liam E. Jackson, Jr., to testify, and this is the first error 
complained of, aud we will here notice it. 

1. We do not think that this witness was competent to 
testify in this case, under §3854 of the Code, because he 
fell within the first exception to that section. ‘“ Where 
one of the parties to the contract or cause of action in 
issue or on trial is dead, the other party shall not be per- 
mitted to testify in his own favor.” The issue in the case 
was, whether the contract of lease between the plaintiffs 
in error had been rescinded, and whether the debt. sued on 
by Bones was made by W. E. Jackson, Jr., individually 
or as agent for plaintiffs in error. These are the main 





252 SUPREME COURT OF GEORGIA. 


The National Bank of Augusta et al. ve. Bones, surviving partner. 








issues on trial, and W. E. Jackson’s representatives are 
parties thereto; W. E. Jackson, Jr., is also a party to these 
issues, and he is directly interested in the same, so as to 
relieve himself from liability and to place it upon the 
plaintiffs in error. He would not be a competent witness 
at common law, and he is not relieved by the evidence 
act of 1866, as he falls within the first exceptions to that 
act. Daniel vs. Burts, 72 Ga., 143. This case differs 
from 64 Ga., 236. 

2. The court held, and so charged the jury, that the con- 
tract which the trustee, Newberry, made with W. E. 
Jackson, Jr., as authorized by the owners, did not make 
him a lessee of the property. In this we think the court 
was wrong. The property was let to him almost upon the 
precise terms on which he proposed to lease the same, for 
two years. The fact that they were to advance the lessee 
twenty-five thousand dollars, and not exact rent from him 
if the net proceeds of the property were not sufficient for 
that purpose, did not make the letting anything but a lease; 
it did not constitute the lessors and lessees partners, nor the 
transaction a partnership, nor did it make the lessee 
an agent for the lessors. The lessors, under the contract 
with the lessee, were not in any manner whatever per- 
sonally liable for any debt contracted by him. 

3. There were many requests made to the court to charge 
the jury by the plaintiffs in error, eight in all, which were 
refused by the court. We are of opinion that they should 
all have been given, except the third request, which was 
that a written contract of lease cannot be rescinded ver- 
bally without a change of possession, or without a writing 
dispensing with the same, signed by the lessors. This 
request might have been proper under the requisite quali- 
fications. 

4. The evidence in the case did not authorize the verdict, 
even if the testimony of William E. Jackson, Jr., had been 
properly admitted, because he does not show that the lessors 
consented to or ever agreed that he might surrender the 
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lease ; nor does he show how he became their agent. Two or 
three of the owners, not a majority of them, could not 
make him an agent for the rest; indeed, they, the owners, 
owning this property in common, but each owning a par- 
ticular interest, would not be bound by the act of any of 
the owners appointing W. E. Jackson, Jr., agent without 
their consent. 

So we think the court erred in his several rulings as in- 
dicated, and that a new trial should be had. 

Judgment reversed. 


LicetTTe vs. THE STATE oF GEORGIA. 


. The evidence in this case warranted a conviction of receiving stolen 
goods, knowing them to be stolen. 

. The indictment is sufficiently technical and correct. It states the of- 
fense substantially in the very terms and language of the Code, or at 
least so plainly that its nature may be easily understood by the j 1ry. 

. The receiver of stolen goods, knowing them to have been stolen 
or feloniously taken, is an accessory after the fact, and the princi- 
pal should be prosecuted and convicted before the trial and con- 
viction of the receiver; but where the indictment charged that the 
principal was unknown to the grand jury, so that he could not be 
taken and prosecuted to conviction, the receiver could be prose- 
cuted and convicted alone. 

. A felonious taking, as well as theft, was distinctly charged in this 
indictment against the principal as well as against the receiver. 
Had it not been socharged in terms, this would not have rendered 
the indictment insufficient. If the principal took the goods with 
felonious intent and was guilty of felony, and would have suffered 
the punishment of a felon upon conviction, the party who re- 
ceived the goods, knowing them to have been stolen, whether he 
is apprised of the intent and circumstances with which they were 
originally taken or not, is liable to the same punishment as the 
original thief; and this guilty knowledge may, in most cases, be 
inferred from facts and circumstances in proof. 

5. A charge in the indictment that the principal broke open and stole 
from a railroad car makes a felony. 

(a.) It was not material to allege that the breaking and stealing oc- 
curred in the county of the trial, if it were charged that the know- 
ingly receiving was done there. 


December 1, 1885. 
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Stmmons. Bibb Superior Court. October Adjourned Term, 
1884, 


Reported in the decision 


Lyon & GresuHay, for plaintiff in error. 


J. L. Harpeman, solicitor general, for the state, 


Hat, Justice 


The defendant was tried and convicted for receiving 
stolen goods, knowing them to be stolen. The indictment 
contained a single count, which alleged that he, on the 7th 
day of January, 1885, in the county of Bibb, “did then 
and there unlawfully buy and receive from some person, 
to the grand jury unknown (so that he might be taken and 
prosecuted to conviction ), twelve sides of meat worth $6.50 
each, the same being the property of S. R. Jaques, the 
same having been feloniously stolen by some party un- 
-known, said stealing of said meat being from a railroad 
car, after said thief or thieves had broken open the same, 
said car being on a side track of the Central Railroad and 
Banking Company of Georgia, he, the said Licette, know- 
ing said goods were stolen when he so bought or received 
them from said thief.” 

Upon being arraigned, the defendant demurred in writ- 
ing to this indictment, upon the following grounds - 

(1st.) That it does not follow the statute. 

(2nd.) Thatit does not show that the principal cannot be 
taken. 

(3rd.) That it does not show of what offense the defend- 
ant was guilty or charged with; whether it was larceny, 
burglary or other offense. 

(4th.) That the indictment is otherwise insufficient in 
law to warrant conviction. 

The demurrer was overruled, and upon a plea to the 
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merits, the defendant was found guilty, and he then moved 
in arrest of judgment, upon these grounds: 

(1.) Because there was no felony set out in the bill of 
indictment wherewith to charge or cunvict him. 

(2.) Because the bill of indictment does not make out, 
with sufficient certainty, the charge either of a misde- 
meanor or felony. 

(3.) Because it does not show that the principal cannot 
be taken. 

(4.) Because it does not show of what offense the prin- 
cipal was guilty, or with which he was charged. 

This motion was likewise overruled, when a motion for 
a new trial was made, upon the following grounds : 

(1.) Because the verdict is contrary to evidence and 
without evidence to support it. 

(2.) Because it is contrary to law. 

(3.) Because there was error in overruling the demurrer 
to the indictment. 

This motion was overruled and a new trial refused, and 
to these several rulings the defendant excepted. 

1. We will first dispose of the grounds of the motion for 
a new trial, except the last, with which we shall deal when 
we come to consider the demurrer and motion in arrest of 
judgment. There was ample evidence to sustain every 
charge set forth in the indictment. It was shown that the 
car containing the meat was broken open; the meat was 
traced from that point to the defendant’s store; it was 
found in his possession ; was carried to his house at an un- 
usual hour of the night and by an unaccustomed route, 
was received into the back of the store, purchased at a 
very low price, its weight guessed at, as we are authorized 
to infer, there being no scales there to weigh it. It was 
sufficiently identified as the property of the prosecutor; 
and according to the defendant’s own statement, voluntarily 
made, he did not know the person from whom he received 
it; and, under all these suspicious circumstances, he seems 
to have made no effort or inquiry to ascertain who he was, 
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2. The indictment is sufficiently technical and correct. 
It states the offense substantially in the very terms and 
language of Code defining it; and even if this were not the 
case, it states it so plainly that its nature may be easily 
understood by the jury. Code, §4628. 

3. It is founded upon sections 4488 and 4489 of the 
Code, which fix the guilt of the defendant as the receiver 
of stolen goods, wherever he buys or receives them, know- 
ing them to have been stolen or feloniously taken from 
another, and subjects him to the same punishment as the 
principal thief, on conviction, would have suffered. The 
first of these sections makes the receiver an accessory after 
the fact, and requires the prosecution and conviction of the 
principal before he can be tried and convicted; but the 
last section provides for the trial and punishment of the 
receiver, whenever the principal thief cannot be taken, so 
as to be prosecuted and convicted. When the principal 
thief is unknown even to the receiver of the stolen goods, 
as he certainly was to the grand jury, who, after diligent 
inquiry, as we must presume, were unable to find him out, 
this furnishes a sufficient reason why he cannot be taken 
and prosecuted to conviction, and so it has been held by 
this court. In Simmons’s case, 4 Ga., 465, 473, it was laid 
down that the name of the principal, if known, must be 
alleged in the indictment and proved on the trial, but if 
unknown, that fact must be so alleged, when proof of the 
theft by any person will suffice to sustain the charge. In 
this case, the proof of the guilt of the unknown thief was 
established beyond a doubt. 

4. A felonious taking, as well as theft, was distinctly 
charged by the indictment against the principal as well as 
against the receiver; but if the felonious taking had not 
been charged in terms, this would not have rendered the 
indictment insufficient, for in Bieber's case, 45 Ga., 569, 
573, itisruled that the term “ feloniously taken,” in the sec- 
tion in question, is used, not to indicate that the defendant 
(the receiver) is guilty of felony, but to show the intent 
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with which the goods were taken from the owner by the 
principal thief. Ifthe principal took the goods with felo- 
nious intent, and was guilty of felony, and would have suf- 
fered the punishment of a felon upon conviction, the party 
who received them, knowing them to be stolen, whether 
he is apprised of the intent or circumstances with which 

they were originally taken or not, is liable to the same pun- 

ishment as the principal; if he knew that the goods were 

stolen, this would seem to be sufficient to fix his guilt and 

ascertain his punishment; and that this guilty knowledge 

may, and in most instances must, be inferred, from facts and 

circumstances in proof leading to this conclusion, is unques- 

tionably true. Were it otherwise, and were direct and pos- 

itive proof of this fact required, and were circumstances, 

from which it may be legitimately inferred, excluded from 

the jury, or deemed insufficient in themselves to establish 

this fact, the receiver, as a general thing, would go unwhipt 

of justice, and might carry on this traffic with perfect im- 

punity. 

5. We think that counsel are mistaken in supposing that 
this indictment alleges no distinct offense against the prin- 
cipal thief, or that it is uncertain whether he is charged 
with larceny, burglary or other offense. He is charged 
with breaking open and stealing from a railroad car, and 
the act of the 27th of September, 1883 ( Acts, p. 132), makes 
this a felony, punishable by confinement in the peniten- 
tiary for a term not less than one nor longer than five years. 
Nor do we think it material to the guilt of the defendant 
that this breaking and stealing from the car should have 
been charged to have taken place in Bibb county; his: 
offense, although it results from, is in this respect distinct 
from that of the principal. Simmons’s case, 4 Ga., 469; 
Bieber’s case, 45 Ga., 569, 573; Loyd’s case, 42 /d., 221. 
The venue, as to the defendant, is sufficiently laid and 
proved when it is shown that he received the stolen goods 
in Bibb county. 

Judgment affirmed. 

v 75-17 
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1. Section 4540 (a) of the Code ex vi termini makes all persons con- 
nected with the sale or retailing of spirituous, intoxicating or malt 
liquors responsible whenever a minor is furnished therewith, unless 
they have written authority from the parent or guardian of such 
minor ; and it matters not whether the proprietcr sells or furnishes 
the liquor directly by himself, or it is furnished by another in his 
emplo:ment; whether he was present or not, or knew of the fact, 
or consented to it, he is, under this act, guilty of criminal negli- 
gence, and is, on that account, liable to prosecution. His offense 
is complete whenever it is shown that intoxicating drink was sold 
or furnished to a minor by any one acting in his place of business 
in any capacity whatever, either as clerk, bar-tender or otherwise. 

(«.) Though the offense is not stated in the indictment by employing 
ail the terms and language used in the section of the Code on which 
itis based, but only a portion of them, yet it does set forth the 
otfense so plainly that its nature may be easily understood by the 
jury, and is sufficiently technical and correct. Itis not necessary, 
in such an indictment, to allege a scienter. 

(b.) Similar criminal enactments compared and contrasted. 

2. It furnished no ground of objection to the indictment that the 
name of the clerk who, it was alleged, made the sale was not set 
out in the indictment. 

That a grand juror is more than sixty years of age does not render 
him incompetent or invalidate an indictment found by a grand 
jury ot which he is a member. 

Section 3938 of the Code renders petit jurors incompetent to serve 
more than four weeks in one year, but there is no such restriction 
as to grand jurors. The act of 1883, disqualifying them from act- 
ing as talesmen for that reason, was repealed by the act of Deeem- 
ber 22, 1884. 

If it was error not to exclude the testimony of the collector of in- 
ternal revenue that he issued a retail license to a firm of which 
the defendant was a member, it was immaterial error, as that fact 
was fully established by other testimony. 

. The private instructions of the proprietors to the clerks and bar- 
keepers in relation to selling to minors were incompetent and 
irrelevant testimony, and were properly rejected from evidence. 

. The verdict was demanded by the law and evidence. 

November 17, 1885 


Criminal Law. Liquor. Scienter. Indictment. Mi- 
nors. Jury and Jurors. Evidence. Before Judge WILLIs. 
Muscogee Superior Court. May Term, 1885. 
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Tuomas W. Grimes, solicitor general, by Joan Peasopy, 
for the state. 


Hat, Justice. 


This was a special presentment founded on section 
4540(a) of the Code, which declares that, “‘ No person or 
persons, by himself or another, shall sell, or cause to be sold 
or furnished, or permit any other person or persons in his, 
her or their employ to sell or furnish any minor or minors, 
spirituous or intoxicating or malt liquors of any kind, 
without first obtaining written authority from the parent 
or guardian of such minor or minors, and such person or 
persons so offending shall, on conviction, be punished as 
prescribed in section 4310 of the Code.” There were two 
counts in this indictment; the first charged the defendant 
with selling spirituous, intoxicating and malt liquors to a 
minor without the written authority of his father; the 
second with selling, by his clerk, to the minor spirituous 
liquors without the written authority of his father. 
Upon arraignment and before pleading to the merits, the 
defendant filed two special pleas and a demurrer to the 
indictment, each of which was overruled and disallowed. 

The pleas set forth, first, that each of six of the grand 
jurors named therein, who returned the presentment, were 
ovér sixty years of age, and were incompetent to act in that 
capacity ; und, secondly, that Klink, another of the body, 
had served for more than four weeks 1n the year 1885 at the 
time of, and previous to, the finding of the presentment. The 
demurrer to the first count of the indictment was general, 
and special as to the second, and the grounds set out were: 

(1.) That the defendant: was not thereby charged with 
any criminal act committed by himself. 
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(2.) That it charged him with the commission of a crime 
by another person, and it did not show that he had any 
connection therewith or knowledge of the same. 

(3.) It is charged that, by his clerk, he sold spirituous 
liquors to a minor, but the name of the clerk, or person 
selling the liquors, is not stated, so as to enable him to pre- 
pare for and meet the charge. 

(4.) It alleged that he did sell spirituous, intoxicating 
and malt liquors to said minor by his clerk, but did not 
charge that he caused or permitted said clerk to sell or 
furnish the same to said minor. 

This demurrer, upon argument, was adjudged insufticient. 

The issue formed upon the plea of not guilty was found 
in favor of the state, and upon his conviction the defend- 
ant moved, on various grounds, for a new trial, which was 
refused. 

1. The first ground alleges error in overruling the de- 
murrer, and this, in connection with certain charges given 
and others refused by the judge, as set out in the fiftn, 
sixth, seventh and eighth grounds of the motion, presents 
the material questions made by this record. The object 
and purpose of the general assembly, in the enactment of 
the law upon which the presentment is founded, are thus 
brought before the court for determination. We think it 
best to deal with this question in its broadest and most 
general aspect. 

The Spartans, it is said, were in the habit of mak- 
ing their helots drunk, and, while in that condition, ex- 
hibiting them to their sons, in order to disgust them with 
this vice. This rule was reversed by our tippling house 
keepers and dram sellers, who, previous to the passage of 
this act, seem to have been in the habit of alluring the 
youth of the state into their establishments, that they 
might create in them, as soon as they had cast their swad- 
dling clothes, a raging thirst and uncontrollable appetite 
for strong drink, in order to supply themselves with cus- 
tomers when these boys attained their majority. It was 
doubtless the determination of the legislature effectually 
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to suppress this pernicious practice, and we think they 
succeeded in that purpose by the enactment of the law in 
question, if it can, as it should be, faithfully executed. 
The act ex vi termini makes all persons connected with 
the sale or retailing of spirituous, intoxicating or malt 
liquors responsible whenever a minor is furnished there- 
with, unless they have written authority from the parent 
or guardian of such minor, and it matters not whether the 
proprietor sells or furnishes the liquor directly by himself, 
or it is furnished by another in his employment; whether 
he was present or not, or kuew of the fact, or consented 
to it, he is, under this act, guilty of criminal negligence, and 
is on that account liable to prosecution. His offense is 
complete, whenever it is shown that intoxicating drink was 
sold or furnished to a minor by any one acting in his place 
of business in any capacity whatever, either as clerk, bar- 
tender or otherwise. Such was the view taken by Judge 
Willis in the charges he gave the jury, and such was the 
reason which properly influenced him in refusing the de- 
fendant’s written requests to charge and in overruling his 
demurrer to the indictment. 

We suggest that it would be the better practice to set 
out in the several counts of the indictment, so varied 
as to meet the different phases of each case, that the 
proprietor sold and furnished, or where this was done 
by another, that he sold and furnished, and caused to 
be sold and furnished, and permitted such other—being 
in his employment, as clerk, bar-tender, or in other ca- 
pacity—to sell and furnish a minor with spirituous liquors, 
etc., without the written authority of the parent or guar- 
dian of such minor. Such full averments would obviate 
the objections urged to the indictment in this instance, 
and also those made to the sufficiency of the proof to estab- 
lish a sale. 

The party furnished at the tippling house and retail 
shop swore simply that he got liquor there on various 
occasions, without saying that he bought it, and it was 
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insisted that this did not prove that it was sold to him 
according to the allegation in the indictment. We think 
differently ; the sale may be inferred from the course of 
dealing at such places; the presumption is, that when liquor 
is furnished there, it is for a consideration, and that 
whether the customer pays cash or not, he becomes liable, 
at least impliedly, for the price of what is ordered and de- 
livered and consumed upon the spot. It would be going 
too far to presume that retailing was carried on for the 
love of the thing, and without any expectation of reaping 
the profits and gain to be derived therefrom. The strong 
presumption is the other way, and unless rebutted, it would 
seem to become conclusive. If the defendant was doubt- 
ful upon this point, how easy would it have been to have 
removed that doubt and to have established the fact upon 
which his defence rested, by a simple interrogation of this 
witness. He could and doubt!ess would have disclosed 
the terms on which he obtained the liquor, in response to 
a question propounded for that purpose. 

Though the offense is not stated in the indictment by 
employing all the terms and language, but only a portion 
of them, used in the section of the Code on which it is 
based, yet it does set it forth so plainly that its nature may 
be easily understood by the jury, and this renders it suffi- 
ciently technical and correct under the law. Code, §4628. 
It was not demurrable on any of the grounds taken. 

The statutes of Illinois, which inhibit the sale, etc., of 
liquor to minors, and that which prescribe the requisites 
of an indictment, if not identical, are in all respects simi- 
Jar to the sections of onr Code upon these subjects. The 
Supreme Court of that state, in McCutcheon vs. The Peo- 
ple (69 Ill., 601; S. ©., 1 Hawley’s Am. Cr. R., 471), held 
that, under these statues, it was not necessary to do more 
than to state the accusation in the language of the act 
creating the offense; that when the intention is mentioned 
as an element of the offense created by law, it ought 
to be alleged; but when it is silent as to motive, no intent 
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need be averred ; and this position is sustained by numer- 
ous cases cited in that opinion. It is not necessary in such 
an indictment to allege a sctenter; such great strictness 
and niceties in pleading should only be countenanced when 
it is apparent that the defendant may be surprised on the 
trial or be unable to meet the charge ; and beyond this, par- 
ticularity of specifications might furnish a means of evad- 
ing the law rather than defending against the accusation. 
Two of the court dissented from this view, holding that, 
while it was not necessary to aver guilty knowledge in the 
indictment, under their statutory rule as to the requisites 
of pleading in cases of offenses created by statute, it was 
nevertheless necessary to prove such guilty knowledge on 
the trial, and they came to this conclusion, because their 
act was copied from the statute of Ohio, to which the courts 
of that state, previously to its adoption in Illinois, had 
given a different construction, and that in adopting the act 
of another state, it was the intent of the legislature of 
Illinois to adopt it with the construction put upon it by 
the courts of the state in which it originated. We, how- 
ever, have not: borrowed our legislation upon these sub- 
jects from other states, whose courts have placed upon 
them an interpretation, and are left free to construe them, 
to carry into full effect what we are satisfied was the pur- 
pose of the general assembly in enacting them, which was 
to save the youth of the state from the temptations and 
allurements that might otherwise eventuate in tippling, 
idleness and drunkenness. 

It is insisted that such a construction ignores the 
essential elements that go to make up the definition ot 
a crime or offense, viz., the union or joint operation of 
act and intention in its commission, or criminal negli- 
gence. Oode, §4292. That such is generally a correct 
definition will not be denied; but that is not the ques- 
tion before us, which, accurately stated, is, has the legis- 
lature done away with, or modified to any extent, the 
application of the principle to this particular case—not 
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whether it has the authority soto do? Noone will contend 
that it has not such authority. There is nothing in the 
fundamental law that forbids or restrains the exercise of 
such power. The enactment in hand is by no means ex- 
ceptional or singular in this respect. There are other in- 
stances to be found in our Code where proprietors and 
others in authority are held criminally liable for the acts 
or negligence of those in their employment or acting under 
them ; as, for instance, in the running of freight trains on 
railways on Sunday, the superintendent cf transportation 
of the company, or the officer having charge of the busi- 
ness of transportation of the railroad, is made liable to 
indictment, and on the trial, it need not be proved who are 
the persons in charge of the train, but the simple fact of 
the train’s being run on that day shall be sufficient to sus- 
tain the indictment and fix the guilt of the defendant. It 
is expressly provided that the defendant may justify 
himself by proof that such employés acted in direct 
violation of his rules and orders. Oode, §4578. It is 
not without significance that the act prohibiting the sale 
of liquors to minors contains no such provision. 

So, where a railroad company fails or neglects to erect 
posts at points where the’ law requires the engineer to blow 
the whistle of the locomotive, the superintendent of the 
company is declared guilty of a misdemeanor, and is made 
liable to indictment. Code, §709. In like manner, it is 
unlawful for a person keeping or carrying on, either by 
himself or another, a bar-room or other place where spir- 
ituous liquors are sold by retail, to be drunk on the spot, 
to employ a minor in such bar-room or other place; and 
for a violation of this act the proprietor is liable to indict 
ment for a misdemeanor, and, upon conviction, to punish- 
ment. Code, §4540 (c). 

It is to be remarked that in neither of these instan- 
ces is provision made for justification of the act by a 
failure of clerks or other employés to obey orders, or for a 
violation of the same. In these and similar classes of 
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offenses, wherever there is a want of guilty knowledge on 
the part of the principal, or wherever the agent alone has 
such, and on that account is made liable, the Janguage 
employed in statutes is altogether different; as in the in- 
stance of retail liquor dealers or their clerks knowingly 
permitting minors to play at cards or dice in the houses 
where retailing is carried on and in rooms connected with 
the same or under their control, then the party knowingly 
permitting it, whether proprietor or clerk, is amenable to 
prosecution. Code,§4539. So, too,in the case of gaming 
tables at which a person, his servant or agent, presides 
and deals, the person so presiding or dealing is, by the ex- 
press terms of the law, made liable to indictment. Code, 
$4540. 

But there is one clause of this definition of a crime 
which the act prohibiting the sale of spirituous liquor to a 
minor does not violate, viz., that which makes it con. 
sist in criminal negligence. Code, §4292. Even where 
an act is committed by misfortune or accident, in order to 
free it from the imputation of crime, it must be made sat- 


 isfactorily to appear that it did not result from evil design or 


intention, or culpable neglect. Code, §4302. The very re- 
strictions placed by law upon the liquor traffie would seem 
designed to hold those conducting it to a rigid accounta- 
bility for any neglect or failure, either on their own part or 
that of their servants, to observe them, and in consequence 
of which they are rendered ineffective. Caution and vigi- 
lance are required at their hands. Upon these questions, 
the case of McCutcheon vs. The People, ut sup , is s9 satis- 
factory and convincing that we cannot do better than to 
take from it a further extract, especially upon the ques- 
tion made and insisted upon in this case, that before the 
seller can be cunvicted, he should know that the buyer was 
a minor. “We cannot,” say the court, “concur in this 
view of thelaw. Thelicense . . . confersno authority 
on the licensee to sell intoxicating liquors to a minor, ex- 
cept upon one condition, viz., he shall have the written 
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‘order of his parent or guardian. . . . The law imposes 
upon the licensed seller the duty to see that the party to 
whom he sells is authorized to buy, and if he makes a sale 
without this knowledge, he does it at his peril. This is 
the clear meaning of the law, and.any other construction 
would render it exceedingly difficult, if at all possible, 
even to procure a conviction for a violation of this clause 
of the statute. This construction imposes no hardship upon 
the licensed seller. If he does not know that the party 
who seeks to buy intoxicating liquors at his counter is 
legaily competent to do so, he must refuse to make the 
sale. It is made unlawful, either with or without a license, 
to sell to a certain class of persons (‘such as are intoxi- 
cated, or who are in the habit of getting intoxicated ”) and 
to another class (minors), except under certain conditions ; 
and if he violates either clause of the statute, he must suf- 
fer the penalties imposed for its violation. 

“Tt is no answer to this. view to say the licensee may 
sometimes be imposed upon, and made to suffer the pen- 
alties of the law, when he had no intention of violating its 
provisions. This is a risk incident to the business he has 
undertaken to conduct, and as he receives the gains con- 
nected therewith, he must assume also with it all the 
hazards. Our laws make it a crime to have carnal inter- 
course with a female under a certain age, either with or 
without her consent. It would shock our sense of justice 
to hold a party not guilty because he did not know she 
was within the age prescribed by the statute, and there- 
fore incapable of giving consent. ‘The law makes the act 
a crime, and infers the guilty intent from the act itself.” 
And such have been the decisions in several others of our 
sister states upon the point in litigation. Commonwealth 
vs. Emmons, 99 Mass.,6; Ulrick vs. Commonwealth, 6 
Bush. (Ky.), 400; State vs. Hurtsfield, 24 Wis. 60; 
Barnes vs. The State, 19 Conn., 297. 

If the analogy is complete between this statute, and 
that prohibiting minors from playin billiards or tenpins 
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at public tables or alleys, then this principle was some- 
what modified in Stern’s case, 53 Ga., 229, though that 
qualification would not avail the defendant in this case. 
Proof that the party playing was a minor and that he had 
not the consent of his parent, it was said, made a prima 
facie case, though not a conclusive one. There was evi- 
dence going to show that the defendant, after due dili- 
gence and proper inquiry, was misled, imposed upon and 
deceived into the belief that the minor was, in fact, over 
age, and that he honestly acted upon that belief, and this 
was held to be a good defence. But in Aidling’s case, 56 
Ga., 601, it is held that the analogy between these statutes 
is not complete, and it is satisfactorily shown that, in some 
of these respects, there is a marked difference in their pro- 
visions, that against furnishing minors with intoxicating 
liquor being more stringent in its requirements than the 
other. The principle announced in McCutcheon’s case and 
others which it follows seems to have been recognized and 
sustained by this court in Downing’s case, 66 Ga., 160, 
where, upon an indictment for selling kerosene oil, which 
was below the test prescribed by law, it was held that it 
was not essential that the state should show that the de- 
fendant meant to violate the statute in order to sustain the 
conviction; that it was sufficient to prove that the sale was 
made without the oil being tested, and that the intent 
would be inferred from the act itself. 

Marshall’s case, 49 Ala., 21, which was an indictment 
under their act prohibiting the furnishing of minors with 
intoxicating drink, holds that the party indicted may 
defend himself by proving, beyond a reasonable doubt, 
that he was misled and imposed on as to the age of 
the minor, and that he honestly acted under the be- 
lief, after proper inquiry, that he had attained his ma- 
jority; but it would seem that the court, as we are led 
to infer, labored under some difficulty in reaching that 
conclusion, for they say “ the jury must believe that he was 
honestly and truly misled or imposed on; without this 
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the law would be of little avail for the protection of the 
very youth for whom it was intended, to-wit, those ap- 
proaching nearly their majority.” 

In our case, none of these precautions were taken to as- 
certain the age of the party purchasing the liquor; the 
seller professed to act only upon his appearance of matu- 
rity and the further fact that he had left college, a fact 
altogether indeterminate and equivocal in its character; 
no inquiry seems to have been made upon the point, even 
of the young person himself. It is by no means certain, 
had this been done, that he would not have answered can- 
didly and truthfully. We think the purpose of the legis- 
lature in passing this salutary law will be best subserved 
by a strict and literal application of its plain and unambig- 
uous terms to the cases arising under it. In this way only 
can the evils arising from a failure to observe it be effectu- 
ally suppressed. Every departure from this course, by 
affording facilities for escape, would hold out to liquor 
dealers inducements to take risks. The defences set up in 
such cases, we fear, more frequently amount to excuses,— 
such as, that I did not know the party making the purchase 
was a minor; I was not present at the time; my clerk or 
bar-tender made the sale in my absence and contrary to 
my instructions, and therefore it was wholly beside my 
intention to do wrong, even by another,—for a violation of 
the law, than to direct answers to the charge preferred. 
To render such excuses unavailing, is the best mode of 1m- 
posing on these dealers the caution and circumspection 
which is absolutely indispensable to a faithful observance 
of the duty enjoined by this statute; they should be made 
to understand that constant, if not eternal, vigilance is the 
price of their exemption from the penalties it imposes. 

2. There is nothing in the objection that the name of 
the clerk, who, it was alleged, made the sale, was not set 
out.in the indictment, and the reason given why this should 
have been done is altogether insufficient, as it is not per- 
ceived how the defendant was less able, on that account, 
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to prepare for and meet the charge preferred against him. 
As one of the proprietors, he doubtless knew the names of 
the clerks they had in their employment. 

3. The plea to the incompetency of persons to serve as 
grand jurors, who are over sixty years of age, is disposed 
of by Carter vs. The State, determined at this term of the 
court. 

+. Klink served as a grand juror more than four weeks 
in the year 1885, when the presentment in this case was 
made, and the defendant pleaded his. disqualification to 
serve on that body beyond that time. There was nothing 
in the law, as it stood at the date of the service, to render 
him incompetent. Code, §8938, renders petit jurors in- 
competent for this cause, but does not apply to grand 
jurors; they were, however, included in the disqualifica- 
tion by the act of the 25th of September, 1883 (Acts, p. 99), 
when acting on the grand jury as talesman; but an 
amendment to this act, approved December 22, 1884, re- 
storea their competency. 

5. If it was error not to exclude the testimony of the 
collector of internal revenue, that he issued a retail license 
toa firm of which the defendant was a member, it was 
immaterial error, as that fact was fully established by 
other testimony in the case, as well as by his participation 
in the management of the business and by his confession, 
sworn to on the trial. 

6. The private instructions of the proprietors to their 
clerks and bar-keepers, in relation to selling to minors, 
were incompetent and irrelevant testimony, and were prop- 
erly rejected, on objection made upon that ground. 

7. The verdict was demanded by the Jaw and evidence, 
and a different finding would have been contrary to both. 
Judgment affirmed. 
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Where, on the call of a criminal case, the defendant did not appear, 
and a scire facias was issued to forfeit his bond, and on its return, 
the defendant being again absent, the judgment was made abso- 
lute; and where, later in the same term, and before the jury had 
been discharged, he appeared, was tried and acquitted, and there- 
upon moved to vacate the judgment of forfeiture, and showed that 
his absence at the first term was caused by his own sickness, and 
at the second by the sickness of his wife, the motion to vacate the 
judgment of forfeiture should have been granted. 


November 17, 1885. 


Criminal Law. Scire facias. Bonds. Principal and 
Surety. Before Judge WitutIs. Muscogee Superior Court. 
May Term, 1885. 


Reported in the decision. 


C. J. Tuornton, for plaintiff in error. 


Tuos. W. Grimes, solicitor general, by McNett & Levy, 
for defendant. 


Jackson, Chief Justice. 


This record discloses, with the bill of exceptions, error 
assigned upon the refusal of the court to set aside a judg- 
ment of final forfeiture of a recognizance, on a motion there- 
for made during the term. 

The proof is that defendant inthe indictment was pre- 
vented from appearing at the first term, when the scire 
facias was issued, by his own sickness, and when the case 
was called at the next term, to which the scire facias was 
returnable, he again failed to appear from the sickness of 
his wife. These providential causes of absence at both terms 
were verified on the motion to set aside the judgment. 
After the final judgment was rendered, but at the same 
term, the defendant appeared, and was tried and acquitted ; 
and then this motion to vacate the final judgment of for- 
feiture was made, all costs having been paid. 
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The point is ruled in 45 Ga., 9, and 17 /d., 88, the for. 
mer case referring to the latter as authority, and holding 
that there is no difference between the forfeiture of a 
criminal recognizance and that of a ca. sa. bond in a civil 
case under the old system of imprisonment for debt. 

The only difference between the case at bar and that in 
the 45th Ga. is, that the offer was made by bail, at the call 
of the case on the return term of the scire facias, to show 
that thcir principal was absent from sickness, with no ex- 
cuse for absence at the first term at all, and they moved to 
continue for such absence, in the case in the 45th; where- 
as, here there was no motion to continue by bail, but proof 
of sickness at the first term, and the wife’s sickness at the 
return term, made on the motion to vacate. 

The difference is not substantial. The principle decided 
is, that the objects of the law are accomplished by the ap- 
pearance of the principal at the return term of the scire 
Jacias before the juries are discharged; that the bail has 
until that time to produce his principal, and that the policy 
of the law is not to make money for the state, but to se- 
cure the trial of the man charged with crime. 

When we refer to the case in the 17th Ga., 88, and read 
the opinion of the court there, pronounced by Judge Ben- 
ning, all doubt vanishes, and it expressly decided that the 
appearance of the defendant at any time in the term be- 
fore the juries have been discharged, is a performance of 
the condition of the bond. True, that was a ca. sa. bond, 
and this is a criminal recognizance, but this court, in the 
45th Ga., ruled that no difference between the two existed 
in principle. 

It follows that the judgment should have been vacated. 

Judgment reversed. 
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Wap Ley, surviving partner, vs. WILLIAMS. 


. The evidence being conflicting, there being parol testimony on the 
one side and parol testimony and books on the other, and the 
jury having decided in favor of the former, and the presiding judge 
being satisfied, this court will not interfere, on the ground that the 
verdict is contrary to law, evidence or the charge of the court. 

. A landlord has no right to pick cotton on the rented Jand withont 
the assent of the tenant, even though such cotton was wasting and 
likely to be destroyed unless promptly gathered, it appearing that 
the landlord furnished the tenant with supplies and rented him a 
farm for sixteen hundred pounds of lint cotton. 

.) If the owners of land employ one to work on the same, and agree 
to give him a part of the crop for making it, then the title would 
be in the land-owners, and they could take it and give him off his 
part; but when the land-owners turn over the same to one who is 
to farm thereon, and from the crop heis to pay them sixteen hun- 
dred pounds of lint cotton, this creates the relation of landlord 
and tenant; the title to the cotton is in the tenant, and the land- 
lords have only a lien thereon, and cannot take the same without 
the consent of the tenant. 


January 12, 1886. 


New Trial. Verdict. Landlord and Tenant. Before 
Judge Royry. Burke Superior Court. November Ad- 
journed Term, 1884. 


Reported in the decision. 
Hook & Montcomery, for plaintiff in error. 


Put. P. Jounston, for defendant. 


Jackson, Chief Justice. 


This action was brought by Williams against Wadley & 
Brother for the value of a crop of cotton grown by the 
former on land belonging to the latter. 

The jury found for Williams two hundred and sixty-nine 
dollars and thirty cents. Wadley & Brother made a mo- 
tion for a new trial, and on its denial they bring the case 
before this court for review. 
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1. It appears that Williams got supplies from Wadley 
& Brother, who kept a store, and that the defendants 
pleaded that, after deducting from the account for these 
supplies and the sixteen hundred pounds of lint cotton 
due them out of the crop for the use of the land, the en- 
tire cotton crop raised by Williams, there was due them 
$63.00, instead of their owing Williams anything; and 
the first six grounds of the motion are to the effect that 
the verdict is contrary to evidence, to the weight of evi- 
dence, without evidence to support it, to the principles of 
equity and justice, to law and to the charge of the court. 

The evidence is conflicting; the presiding judge is satis- 
fied with the verdict ; if the jury believe Williams and his 
grandson, there is evidence to support the verdict ; if so, it 
is not contrary to law, or to the principles of equity and 
justice, or to the charge of the court. The testimony on the 
one side is that of the two Williams; on the other, of a 
clerk who kept books in bulk, that is charges for rations, 
for merchandise, etc., without itemizing the account, the 
books put in evidence, and one of the defendants and two 
persons to correctness of their accounts on the books. 
The other side denied the correctness of the books; the 
grandson kept an account in a book which summed up 
differently, and they both, grandfather and grandson, 
swore to the incorrectness of the books of the Wadleys, 
specifying particulars thereof, and denying charges of ac- 
counts of others to Williams. So there is direct conflict, 
and the jury believed the two negroes against the white 
folks with books thrown in. The ground that the verdict is. 
against the charge is, that the court charged that ordinarily 
written evidence was better than oral, and that the ver-- 
dict was against the books which were in writing; but the: 
jury believed the two negroes over the books, and the 
court did not and could not charge them that they could 
not do that. We do notsee that the verdict is against this 
charge, nor did the author of this charge, the presiding, 


v 75-18 
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judge, so think, for he overruled the motion on the first 
six grounds, this included. 

2. There is but one legal question in the case, and that 
arises from an assignment of error on the charge, which is 
as follows: “ Because the court erred in charging that de- 
fendants had no right, as landlords, to pick plaintiffs cotton 
without his assent, even though such cotton was wasting 
and likely to be destroyed unless promptly gathered,—the 
evidence showing that the defendants were plaintiffs land- 
lords, had furnished him supplies and rented him his farm 
for 1,600 pounds of lint cotton.” We do not see error in the 
charge. If the relation of landlords and tenant existed be- 
_ tween them, it is clearly right. Did that relation exist? © 
The recital of the reason which plaintiff in error gives for 
the illegality of the charge admits it. It says this, “the 
evidence showing that the defendants were plaintiffs ]and- 
lords; had furnished him supplies, and had rented him his 
farm for 1,600 pounds of lint cotton.” Thus they admit 
that the evidence shows them to be landlords, and that 
they rented him his farm. Well, if they are his land- 
lords and rented him his farm, what can he be but their 
tenant, and what relation between them exists but that of 
landlord and tenant? If that relation existed, they had 
no right to go on his farm and gather his cotton. They 
had no title, but only a lien. 57 Ga., 404, and 46 Ga., 
583, is to the sameeffect. See latter part of the opinion, 
page 585. 

Not only do they admit the relation of landlords and 
tenant in this motion for a new trial, but in their plea, 
which declares, “ And said defendants, for further plea, an- 
swer, that, so far as the rental upon the contract for rent, 
the said plaintiff did covenant and agree to pay sixteen 
hundred pounds of cotton,” etc. What is this but a con- 
tract and covenant to pay rent? It is an admission in ju- 
dicio in a sworn plea that the relation exists, and the plain- 
tiffs in error are estopped from denying it. 

But outside of these admissions, the evidence makes it a 
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contract for rent, and not a bargain tocrop. The landlords 
are to be paid out of the crop 1,600 pounds of lint cotton. 
The balance of it is not theirs. They have no title to it, 
but only alien on it. If Williams was to have only a part 
of the crop for making it, then the title would be in the 
Wadleys to the crop, and they could take it and give him 
off his part; but here the tables are turned; Williams has 
title to the crop, and is to give them off 1,600 pounds of it. 
There can, therefore, be no doubt about the relation of land- 
lords and tenant existing, from the evidence and from the 
admissions in the pleadings. 

Therefore the judge was authorized to use the word land- 
lord in his charge. There was no conflict about the relation 
existing ; it was admitted in the pleadings, and there was 
no expression or intimation of an opinion, on evidence, 
which the jury had to settle conflict about. 

See 46 Ga. supra; Taylor’s Landlord and Tenant, §§174, 
178; Code, §§2281, 2285, 2286, 2287, 2289. 

So there was no error in overruling the motion for a new 
trial. 

Judgment affirmed. 


ALLEN vs. Napier e¢ ai., executors. 


The owner of certain land died, and subsequently his executors 
brought ejectment against the tenant in possession. The defend- 
ant relied upon a bond for titles made to him by the executors as 
individuals, with seven years’ possession thereunder. Plaintiffs 
showed that the purchase money had not been paid, and that the 
person in possession had demanded that the executors, as such, 
should rent him the land and acknowledged that the title was in 
the estate : 

Held, that a recovery by the plaintiffs was proper. Possession, to 
be adverse, must be in the right of the possessor seeking to pre- 
scribe thereunder, and not in the right of another. 


December 1, 1885. 


Prescription. Possession. Bond for Titles. Before 
Judge Simmons. Bibb Superior Court. April Term, 1885. 
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Reported in the decision. 


R. W. Srusss; J. H. Toore; W. H. Wy tty, for plain- 
tiff in error. 


H. F. Srronecker; W. Dessau, for defendants. 


BLANDFORD, Justice. 


The defendants in error, as executors of Leroy Napier, 
deceased, brought their action in the statutory form to 
recover a tract of land in Bibb county, against the plaintiff 
in error. They exhibited a grant from the state to their 
testator, Leroy Napier, the will of their testator, duly 
proved, and letters testamentary issued by the ordinary 
tothem as such executors of said will,and closed. The de- 
fendant relied upon two bonds for title, each made by the 
executors individually in their names and not as executors, 
and claimed possession for more than seven years prior to 
the commencement of this action, and closed. The execu- 
tors proved that the purchase money had not been paid, 
and showed that Allen had demanded that the executors 
should rent him the land as such executors and acknowl- 
edged the title to be in Leroy Napier’s estate, which was 
in writing. Under these facts, the court held that the ex- 
ecutors were’entitled to recover, and that the prescriptive 
title in Allen was not good. Allen excepted to this, and 
brings the case here for review. 

The possession of Allen is not adverse, as his possession 
is not in his own right, but is in the right of another, as 
made manifest by the bond for titles under which he ob- 
tained and claims possession of this land, and not having 
paid the purchase money, he can only claim title by the 
bond. It is declared in §2679 of the Code that possession, to 
be the foundation of a prescription, must be in the right of 
the possessor and not of another. See also 24 Ga., 466; 


67 Id., 606. 
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We think that these authorities control this case, and 
that the ruling of the court below was right. 
Judgment affirmed. 











CoMER vs. GRANNISS. 






(Jackson, C. J., having been of counsel, did not preside in this case.] 










1. When this case was formerly before this court (55 Ga., 147), it was 
held that the allegations in the bill made such a prima fucie case 
of fraud as required the overruling of a demurrer t':ereto. 

2. A person residing in Savannah, and knowing the value of certain 
stock of a company in that place, instructed his agent in Macon to 
purchase for him one thousand shares at $1.50 or $1.75 per share. 
The agent went to the agent of the company in Macon and inquired 
where he could get the stock. Thelatter asked what he was will- 
ing to pay for it, and on being informed that the buyer would pay 
$3.75 per share, sold at that price. The market value was not 
above $2.00 per share. There was no evidence of any relation of 
trust or confidence between the agent of the buyer and the seller, 
or that any inquiries were made of the seller as to the value of the 

, stock, or that the seller knew of his ignorance thereof. Subse- 
quently the buyer’s agent discovered the mistake which he had 
made in executing his instructions, and a recission of the trade 
was demanded : 

Held, that equity will not relieve against such a contract. No fraud, 
actual or constructive, was shown; negligence of the buyer fur- 
nishes no ground for relief; and the ignorance of a fact known to 
the opposite party will not justify the interference of a court of 
equity, if there has been no misplaced confidence or misrepresen- 
tation, or other fraudulent act. 

December 1, 1885. 


Fraud. Vendor and Purchaser. Value. Equity. 
Laches. Contracts. Before Judge Smmons. Bibb Su- 
perior Court. April Term, 1885. 





























Reported in the decision. 






H. B. Tompkins; Bacon & RurtHeErrorD, for plaintiff in 
error. 






R. F. Lyon, for defendant. 
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Comer vs. Granniss. 


BLanvForD, Justice 


When this case was before this court, as reported in 55 
Ga.. 147, this court held that the allegations in the bill 
made such a prima facie case of fraud as required the 
overruling a demurrer thereto. The bill alleged that Gran- 
niss fraudulently concealed from Hanson, the agent of the 
plaintiff, the real value of the stock, knowing that Han- 
son was ignorant thereof; also that Hanson reposed special 
trust and confidence in Granniss. These are the main al- 
legations in the bill as to fraud. The facts are, that Mr. 
Comer, who lived in Savannah, and who was well ac- 
quainted with the value of the stock of the Southern In- 
surance and Trust Company, a company located in Sa- 
vannah, met Mr. Hanson in Macon, and instructed him 
to purchase for the plaintiff one thousand shares of the 
stock in this company at one dollar and fifty cents or one 
dollar and seventy-five cents per share. Mr. Hanson, the 
agent, knowing that Granniss was the agent of this company 
in Macon, approached him and desired to know where he 
could purchase one thousand shares of the stock of this com- 
pany ; Granniss inquired what he was willing to pay. Han- 
son agreed to pay $1.50 for each dollar of the capital stock 
paid in, the same being two dollars and fifty cents on each 
share of ten dollars,—the amount agreed to be paid being 
three dollars and seventy-five cents on each share. The mar- 
ket value thereof was not over two dollars per share. Gran- 
niss agreed to furnish the stock, which he did, and Hanson 
paid him therefor thirty-seven hundred and fifty dollars 
for the one thousand shares. Hanson says that he purchased 
this stock as he would a lotof cotton in the market. A few 
days thereafter, Hanson discovered his mistake in regard to 
his instructions ; that he had paid three dollars and seventy- 
five cents per share, when he was instructed not to pay 
more than one dollar and seventy-five cents per share. 
He and Comer applied to Granniss to give up his bargain 
and rescind, the one offering five hundred and the other 
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two hundred dollars to induce him to do so. Granniss 
refused. 

How does it appear that Granniss concealed from Han- 
son the real value of this stock? No inquiries were made 
by Hanson of him in regard to its value. And how is it 
made to appear that Hanson was ignorant of its value and 
that Granniss knew it? The evidence does not disclose. 
There was nothing said by Hanson to Granniss to indicate 
that he was ignorant of its value, and nothing was done 
by Granniss to show that he could have known of Hanson’s 
ignorance on this subject. The allegation in the bill on 
this subject is wholly without evidence to sustain it; and 
also the allegation that Hanson reposed special trust and 
confidence in Granniss, is wholly without foundation in 
fact. 

There is neither actua. nor constructive fraud in this case; 
no artifice is shown to have been practiced by Granniss, 
which deceived Hanson. There was no act of omission or 
commission contrary to legal or equitable duty, trust or 
confidence justly reposed, which was contrary to good con- 
science and which operated to the injury of plaintiff. 
Code, §3173. There was no unintentional act or omission 
or error arising from ignorance, surprise, imposition or 
misplaced confidence. Code, §3117. Granniss suppressed 
no fact material to be known and which he was under ob- 
ligation to communicate to Hanson. There were no con- 
fidential relations of the parties, and there were no particu- 
lar circumstances in this case that put Granniss under 
obligations to Hanson for him to communicate to Hanson 
the value of these stocks so as to bring him within the 
provisions of section 3175 of the Code. What Hanson 
was ignorant of, his principal, Mr. Comer, well knew, and 
if he failed to communicate his knowledge to his agent, he 
is guilty of such negligence and want of diligence as a 
court of equity will not relieve him from. Code, §3126. 
The ignorance of a fact known to the opposite party will 
not justify the interference of a court of equity, if there 
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has been no misplaced confidence, or misrepresentation, 
or other fraudulent act. See last section of the Code cited. 
It appears to us, upon a full consideration of all the facts in 
this case, that the law and evidence demanded the verdict, 
nor do we find any material error in the several rulings of 
the court complained of. 

Judgment affirmed. 


THe StnaeR MANUFACTURING CoMPANY vs. LANCASTER ef al. 


1. Where suit was brought on a written obligation under seal, and the 
sureties pleaded non est factum, it was error to charge as follows: 
“‘ Look at all the evidence and see from that whether Mr. Lancas- 
ter, Sr., or Mr. Davidson (the sureties), signed that paper, or 
whether either of them did; if you find that eitier of them did, 
then you would be authorized to go further and see what the com- 
pany has been damaged, and how much they are indebted to the 
company ;”’ and the grant of a new trial was not error. 

. It is a power inherent in the superior court, upon a motion for 
new trial, to review its own rulings and grant a new trial ; and this 
is confirmed by express enactment, providing for the exercise of 
a sound discretion in grantipg or refusing a new trial, in cases not 
expressly provided for. 

(a.) It is bad practice to embrace in the record the stenographic re- 
port of the questions and answers of counsel and witnesses and 
what was said by the court and counsel. The better practice is 
to put the evidence in the record in narrative form. 

December 1, 1°85. 


Contracts. Sealed Instruments. Charge of Court. 
New Trial. Practice in Supreme Court. Before Judge 
Simmons. Houston Superior Court. April Term, 1885. 


Reported in the decision. 

Taos. WILLINGHAM, for plaintiff in error. 

M. G. Bayne; H. M. Hotrzciaw, for defendants. 
BLANDFORD, Justice. 


The plaintiff in error sued the defendants upon a writ- 
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ten obligation under seal. The defendants, W. H. Lan- 
caster and J. C. Davidson, as sureties, filed each a plea of 
non est factum to this action, and issue being taken on 
these pleas by the plaintiff, it was submitted to a jury to 
try the same. The court, among other things instructed 
the jury as follows: *“ Look at all the evidence and see 
from that whether Mr. Lancaster, Sr., or Mr. Davidson, 
signed that paper, or whether either one of them did. If 
you find that either one of them did, then you would be 
authorized to go further and see what the company has 
been damaged and how much they are indebted to the 
company.” The jury returned a verdict in favor of the 
plaintiff. The defendants moved the court for a new trial, 
on several grounds, among others, upon the ground that 
the court committed error in the foregoing charge. The 
court granted the new trial alone upon the error alleged. 
Thereupon the plaintiff excepted and assigned as error the 
grant of a new trial in said case. 

This is a short case with a very long and voluminous 
record, and fully illustrates the bad practice of embracing 
in the record the report of the case by the stenographic 
reporter, of questions put to witnesses and their answers, 
what wasaid by counsel and the court during the trial 
of the case. The evidence should be put in the record in 
narrative form, as we have frequently suggested from the 
bench. 

Weare fully satisfied that the court did right to grant the 
new trial upon the ground on which he put it. The charge 
is clear error and nee ls no demonstration. The right and 
power of a court, upon a motion for a new trial, to review 
its own rulings in the case, and where the same are erro- 
neous, to grant a new trial, exists by virtue of its own con- 
stitution and establishment, without any act of the legisla. 
ture; it is an inherent power in all courts to doright. But 
there is not wanting by express grant this power in the 
court. Section 3718 of the Code declares that “in all ap- 
plications for a new trial, not provided for in this Code, 
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the presiding judge must exercise a sound legal discretion 
in granting or refusing the same. according to the provisions 
of the common law and practice of the courts.” This is a 
mere declaration of what the law was when the Code was 
adopted, and conferred no right or power on the court 
other than that already existing. 

We will not interfere with the exercise of the sound, 
legal discretion of the court in awarding a new trial in this 
case. : 

Judgment affirmed. 


THE GAINESVILLE, JEFFERSON AND SOUTHERN RalILRoaD vs. 
WALL. 


Where it was shown that a cow was killed by a train, the railroad 
company should have produced all the witnesses present, to show 
that the company was not at fault. Where the engineer and 
fireman were always present on the engine, but only the former 
was sworn as a witness, and the absence of the latter was not 
accounted for, this was a circumstance from which the jury might 
infer that, had the other witness been introduced, his testimony 
might have shown negligence on the part of the company; and 
the verdict against the company was not without evidence to sup- 
port it. 

October 13, 1885. 


Railroads. Negligence. Damages. Before Judge Estss. 
Hall Superior Court. February Term, 1885. 


Reported in the decision. 
Duntae & TuHompson, for plaintiff in error. 


G. H. Prior; W. S. Pickretit; W. F. Frxpwey, for de- 
fendant. 


BLANDFORD, Justice. 


This case was a certiorari to grant a new trial because 
the verdict of a jury in a justice’s court was without evi- 
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dence to support it. It appears from the record that the 
plaintiff in error ran over a cow and killed her, belonging 
to defendant, and that the cow was worth as much as the 
jury found by their verdict. The only witness who testi- 
fied in behalf of the plaintiff in error was the engineer, 
and his testimony showed that the railroad company had 
used all ordinary and reasonable care and diligence, but 
the fireman, who is always on the engine with the engineer, 
did not testify, and his absence was not accounted for. 
The court overruled the certiorari and refused the new trial. 

This court has held, in 64 Ga., 619, that the railroad 
company should produce all the witnesses present to show 
that the company was not at fault. 

The absence of a material witness when an injury oc- 
curred, not accounted for, might authorize the jury to infer 
against the railroad company ; they might believe that, if 
the fireman had been produced end had testified, his 
testimony would have shown negligence on the part of 
the railroad 

This is a small case, and we are not inclined to interfere 
with the discretion of the court in refusing to award a 
new trial. See the case of Hast Tennessee, Virginia & 
Ga. Railroad vs. Prather et al., 74 Ga., 838. 

Judgment affirmed. 


SANDERS vs. WILLIAMS. 


A judgment may be amended by order of the court, in conformity to 
the verdict on which it is predicated, even after execution has been 
issued. 

(a.) Where a plaintiff in trover elected a verdict for the horse sued 
for and its hire, and the jury found for him the property, with 
three dollars per month as hire from the 14th day of February, 
1883, and judgment was so entered, there was no error in allowing 
the judgment to be amended at a subsequent term, so as to pro- 
vide that the hire at the rate specified should continue till the 
delivery of the property to the officer or tothe plaintiff. This was 
in accord with the reasonable intendment of the verdict. 


January 12, 1886. 
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Judgments. Amendment. Trover. Before Judge Eve. 
City Court of Richmond County. March Term, 1885. 


Reported in the decision. 
F. W. Capers, Jr., for plaintiff in error. 


Wm. H. Fiemina, by brief, for defendant. 


HAtL, Justice. 


In an action for the recovery of a horse and his hire, the 
plaintiff elected, under section 3564 of the Code, a verdict 
for the property and its hire, and, in accordance with this 
election, the jury found that the horse be returned to her, 
with three dollars a month, as damages, from the 14th day 
of February, 1883. A judgment was entered on this ver- 
dict for the property, with $3.00 per month as hire from 


the time named in the verdict to the date of the same. At 
a subsequent term of the court, and before the property 
had been delivered, the judgment was, on motion, amended 
so as to carry hire, at the rate specified, to the delivery of 
the property to the officer or to the plaintiff. 

To this amendment, the defendant excepted, and he 
now assigns error on the judgment ordering it ta be made. 

It is well settled, and, indeed, the Code, §3494, expressly 
provides, that a judgment may be amended by order of the 
court, in conformity to the verdict on which it is predi- 
cated, even after execution issues. 

The power to so amend it was not denied, but it was con- 
tended that the amendment went beyond the requirements 
of the verdict. We cannot, however, sanction this posi- 
tion. The verdict does not express in terms how long the 
monthly assessment of damages shall run; it merely speci- 
fies the date from which such damages shall commence, 
and the fair intendment is that put upon it by the court in 
ordering thisamendment. The jury could not have meant 
that the defendant should have the use of the plaintiff's 





OCTOBER TERM, 1885. 285 


Vaughn vs. Howard, and vice versa. 


property for an indefinite time after the verdict without 
compensating her therefor at the rate fixed. If the de- 
fendant thought this allowance extravagant, he could have 
easily relieved himself of the burthen by complying with 
the verdict. 

Judgment affirmed. 


Vaucun vs. HowarbD, and vice versa. 


(Jeckson, C.J., did not preside in these cases, on account of providential cause. ] 


1. Where the second item of a will gave all of testator’s lands to nis 
wife for life, ‘‘in fee simple,’’ and the fourth item devised cer- 
tain of the same lands to testator’s son, and the rest to his three 
daughters, the latter item did not defeat the former, but, constru- 
ing the whole will together, it was the intention of the testator to 
give his wife a life estate with remainder to his children. 

. The court will presume the assent of an executor to a legacy, 

-where he has been discharged, and the life tenant has remained 
in possession of the land devised for some ten years thereafter. © 

. The evidence in this case is sufficient to show that one who took 
a mortgage upon land illegally and wrongfully held had notice of 
the illegal and wrongful manner in which his debtor obtained the 
property, or at least was put upon inquiry, and was charged with 
notice of what he might have discovered by investigation. 

. Where four hundred acres of land were levied on and a claim was 
interposed thereto, but there was no contest as to the fact that 
sixty-five acres were subject to the fi. fa., and the claim would have 
been amended accordingly but for the suggestion ot the court that 
the verdict could be so shaped as not to require the amendment, 
upon the return of the verdict finding all of the property not sub- 
ject, except the sixty-five acres, the claimant was the prevailing 
party, and it was error to tax the costs of the entire case against 
him. 


October 20, 1885. 


Wills. Estates. Legacies. Administrators and Exec- 
utors. Notice. Claim. Costs. Before Judge Hutcuins. 
Walton Superior Court. February Term, 1885. 


Reported in the decision. 





SUPREME COURT OF GEORGIA. 


Vaughn vs. Howard, and vice versa. 


SpearMaAN & Frorence; Uitryver & Bro., for plaintiff. 


McHenry & McHenry; Ray & WALKER, contra. 
BLaANpDForRD, Justice. 


The plaintiff in error caused a certain fi. fa. to be levied 
on four hundred acres of land as the property of Dekalb 
Reynolds, to which Beverly A. Howard interposed a claim. 
The jury found three hundred and thirty-five acres not sub- 
ject, and sixty-five acres of the land were found by the jury 
subject. The court taxed all the costs against Howard, and 
Vaughn moved for a new trial as to so much of the verdict 
as found three hundred and thirty-five acres of the land 
not subject. The court overruled the motion for new trial, 
and Vaughn excepted ; and to the judgment taxing the 
costs against Howard, claimant, he excepted, and the case 
is brought here for review. 

1. The first question made is as to the will of Robert 
Howard, deceased. The second clause of said will gives all 
his lands to his wife, Phronissa Howard, for life “in fee sim- 
ple.” The fourth item gives certain of the lands devised 
to his wife to his son, B. A. Howard, and the rest of the 
lands are devised to his three daughters. Mrs. Reynolds, 
Mrs. Gibbs and Mrs. Buchanan,—these lands being the 
same devised to his wife, Phronissa Howard, and there being 
nothing in these bequests limiting the same after the death 
of Mrs. Howard. The plaintiff in error contends that, as 
the bequests to his son, B. A. Howard, and his daughters 
are subsequent to the bequest to his wife, this conveyed 
an absolute estate to the children and defeated the life 
estate of the wife. We do not agree to this view presented 
by the learned counsel for Vaughn. But we think that, 
in looking at the whole will, it was the intention of the 
testator to give his wife a life estate in all his lands men- 
tioned, remainder at the death of his wife to his children, 
such parts of said land as he allotted to each child to vest 
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in them and be enjoyed by his children upon the death of 
the widow. 

Testator died in 1873; his widow died in 1883. The 
land, three hundred and thirty-five acres, found not sub- 
ject, is embraced in the bequest to B. A. Howard. There 
is no exception to the ruling of the court, but complaint 
is made that the court erred in refusing the new trial, upon 
the ground that the verdict is not supported by the evi- 
dence. 

2, 3. By all the laws of God and man against fraud and 
oppression, this verdictis right. These are some of the facts 
of this nefarious transaction: DeKalb Reynolds, Coleman 
Gibbs and W. F. Buchanan, who had married the three 
daughters of testator, procured the sheriff of Newton county 
to levy on execution in favor of Wilcox, Gibbs & Company 
for about one hundred and fifty-four dollars, in the testa- 
tor’s lifetime, on this entire land, comprising one thousand 
acres, and of the value of four or five thousand dollars. 
The testator died ; shortly after this, the land was sold for 
some fourteen hundred dollars. The execution was paid off, 
and no other money was paid. The sheriff made a deed to all 
the land to Reynolds. These three sons-in-law of testator 
then entered into an agreement in writing to set the will 
aside and divide the land equally between the heirs at law 
of testator, except the widow, who was to have a lifetime 
dower in each child’s part. B. A. Howard, who was the larg- 
est legatee, never did sign the agreement or consent thereto. 
Thereupon Thomas A. Gibbs, the executor, assembled 
the legatees, that is the sons-in-law, and having obtained 
their receipts as for so much money paid them by him as 
executor, and having obtained a like receipt signed by B. 
A. Howard from the wife of B. A. Howard, this executor 
was notified by B. A. Howard that he had signed the re- 
ceipt merely to obtain his legacy under his father's will. 
Gibbs, the executor, made return of the receipts to the 
ordinary, and having paid all debts of testator, was dis- 
charged. The widow, living on the home-place, remained 
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there until her death in 18§3. Reynolds tried to get B. 
A. Howard to sign the agreement to set the will aside, but 
he refused, and Reynolds caused the sheriff to turn Howard 
and his wife out of possession of the land he was living on 
at his father’s death, and they moved to the home-place, 
and lived with the widow until her death. Reynolds con- 
veyed two hundred acres of land to the wife of B. A. How- 
ard, without his consent, and the receipt was obtained from 
Howard, by his wife, as they both testified, in order for 
Howard to obtain the legacy under his father’s will. 

Reynolds and his wife borrowed some eight hundred 
dollars in money from Vaughn in 1879, and mortgaged 
the land levied on to secure the payment of the debt. 
Vaughn was in Covington when the thousand acres of land 
were sold and parchased by Reynolds. B. A. Howard at 
that time applied to him for a loan of money, with which 
to employ counsel to set the sale aside, so he informed 
Vaughn, and Vaughn knew of the will; knew that B. A. 
Howard claimed his legacy under the will; lived in the 
neighborhood ; had heard of dissatisfaction with Reynolds’s 
proceedings. In 1883, after the death of the life tenant, 
Vaughn foreclosed the mortgage against Reynolds and 
wife, and caused the levy in this case, and the claim was 
at once interposed by B. A. Howard. 

The plaintiff in error insists (1) that there was no assent 
to the legacy of B. A. Howard by Gibbs, the executor, and 
(2) that the evidence does not show that Vaughn knew of 
any fraud by Reynolds, or that there was any claim to 
the land by B. A. Howard. The court will presume the 
assent of an executor where he has been discharged and 
the life tenant remains in possession for some ten years 
thereafter of the land devised. In this case, there can be 
no doubt as to his legal assent. The evidence in the case 
is sufficient to show that Vaughn had notice of the illegal 
and wrongful proceedings of Reynolds and his confederates; 
also of the claim of B. A. Howard totheland. The facts 
and circumstances were sufficient to put him on inquiry, 
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and he was chargeable with notice of all that could have 
been discovered, if the investigation had taken place. 

The judgment in this case refusing the new trial is 
affirmed. 

4. We do not think the court should have taxed all the 
costs against the claimant. The prevailing party is the 
claimant in this case. There was no contest between the 
parties as to the sixty-five acres found subject, and the 
record shows that the claim would have been amended, 
but for the suggestion of the court that the verdict of 
the jury could be so shaped as not to require the amend- 
ment. Now, under these facts, we think the court erred 
in taxing the costs in the case against Howard, as he was 
the prevailing party in the cause, and the judgment on 
the cross-bill of exceptions is reversed, and the court is 
directed to tax the costs against Vaughn, the plaintiff in 
execution. 

Judgment in main case affirmed ; judgment on cross-bill 
of exceptions reversed. 


Byrne vs. HatcHEr. 


. The verdict in this case was not only authorized, but was de- 
manded, by the evidence. 

. A principal is bound by the acts of his agent within the scope of 
his authority. The form in which the agent acts is quite imma- 
terial ; if the principal’s name is disclosed, and the agent professes 
to act for him, it will be held to be the act of the principal; the 
agent’s authority will be construed to include all necessary and 
usual means for effectually executing it; and private instructions 
not known to persons dealing with a general agent cannot affect 
them. 

. While a principal is not, as a general rule, liable for the wilful 
trespass of his agent, yet, if the trespass be committed by the 
principal’s command, or if it is assented to by him, he is liable. 
Such assent or ratification may be implied from the conduct of the 
principal ; and he cannot ratify the act of his agent in part, and 
repudiate it in part. 

November 3, 1885. 
v 75-19 
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Principal and Agent. Torts. Oonversion. Trespass. 
Before B. P. Hottts, Esq., Judge pro hac vice. Lee Supe- 
rior Court. April Term, 1885. 


Reported in the decision. 
©. B. Wooten; D. A. Vason, for plaintiff in error. 


E. G. Simmons; B. B. Hinton; J. F. Watson; J. Don 
son, for defendant. 


Hatt, Justice. 


This was an action to recover four bales of cotton alleged 
to belong to the plaintiff, Hatcher, and to have been wrong- 
fully converted by the defendant, Byne. 

It is not denied that Hatcher was the owner of the cot- 
ton, and that it had been wrongfully converted by one 
Smith, who acted as Byne’s clerk and general agent in the 
sale of goods and the collection of debts made at his store. 
Sam. Brantly, a tenant of Hatcher’s, made the cotton in 
question on the plantation of his landlord, and when it 
was matured and gathered, delivered it to him in payment 
of rent and supplies furnished. The same year Brantly 
contracted a debt at Byne’s store, amounting to seventy- 
two dollars. Whether this debt was made with Smith, 
the agent and clerk, or with Byne, was left in doubt. They 
both swore, on the trial, that the transaction was entirely 
with Smith. Byne’s books showed, however, that Brantly 
was charged as his debtor for the articles furnished. That 
there was some secret arrangment between Smith and 
Byne as to this particalar transaction is unquestionable, 
and, notwithstanding Byne’s denial that he either had any- 
thing to do with making this account, or that he author- 
ized the seizure and sale of Hatcher’s cotton in payment 
of this debt, and that he ever had possession of the cot- 
ton thus converted, yet these facts, as sworn to by himself 
and his other witnesses, as well as shown by the books and 
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papers in evidence, are evident from the record He testi- 
fied that in the spring of 1879, he directed Smith not to 
have any dealings or trade at his store with the people on 
Hatcher’s place, but upon Smith’s agreeing to become per- 
sorally responsible for Sam. Brantly’s account, he con- 
sented, upon that condition, to dealing with Sam. After 
this cotton had been in Hatcher’s possession some six 
weeks or two months, Smith, Byne’s clerk and agent, on 
the 9th day of February, 1880, procured Brantly to exe- 
cute to Byne a mortgage on the same, and as such agent, 
he foreclosed the mortgage on the 17th day of February, 
and caused execution to issue on the foreclosure, which, on 
the 19th day of that month, was levied and the cotton seized 
by the sheriff. On the 25th day of February, Powell, the 
overseer on the plantation, and acting as agent for Hatcher, 
made out and had executed for Hatcher a claim to the 
property, which, however, he never delivered to the levy- 
ing officer, in consequence of an arrangement made be- 
tween him and Smith (which he had no authority to make, 
and which was wholly unknown to and unsanctioned by 
Hatcher), whereby the cotton was turned over to Smith 
to be carried to market and sold. It was carried away in 
Byne’s wagon and by his team, which it was shown was 
hired by Smith for the purpose; it was sold by Smith, and 
the proceeds, amounting to some $176.90, were paid to him, 
who, after paying an account due from Brantly to Ham- 
lin Cook, amounting to some $40.00, took the balance on 
hand and turned it into Byne’s till. The transaction was 
entered on Byne’s books; the hire of the wagon and team,. 
together with Brantly’s account, was paid out of this fund.. 
When these demands were thus satisfied, the remainder of ' 
the amount was held in hand for sometime, to be paid 
over to Powell, but he, not calling for it, as it seems to 
have been expected he would do, it was turned over to 
Brantly, the mortgagor. One other material fact appears 
from this record. It seems, from the sheriff’s entry on the 
ji. fa., that Byne, on the 9th day of March, paid him the 
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cost of the foreclosure proceedings. These facts are indis- 
putable, and are wholly independent of any oral evidence 
offered by the plaintiff, which corroborates and strengthens 
them. The trial resulted in a verdict for the plaintiff, 
which defendant sought to set aside and to have a new 
trial awarded him, not only upon the general ground that 
it was contrary to law and evidence, but upon divers al- 
leged specifications of error in the charge of the court. 

This motion was overruled, and a writ of error was 
brought to this court, to have the judgment reviewed and 
reversed, 

1. The verdict in this case was not only authorized, but 
demanded, by the evidence and the law. The only defence 
seriously insisted on at the hearing in this court was, that 
the defendant did not convert the property in dispute, and 
that he had no agency in so doing; that it was converted 
by Smith, who was not his agent in the transaction, but 
acted on his own responsibility, without his aid and con- 
trary to his wishes and consent. We do not think either 
branch of this defence tenable; it is scarcely specious. The 
defendant gave his consent to these dealings with Brantly 
upon conditions which he approved; he got most of the 
proceeds of this cotton, which was carried off. by his wagon 
and team, and sold; the instruments by whielt he obtained 
possession of it were executed and prosecuted to judgment 
in his name. It is true the mortgage was foreclosed by 
his agent, but it is equally true that he paid the cost of 
the proceeding; the jury, we think, from all these facts, 
were bound to conclude that he actively participated in 
the conversion of the property, and that the plaintiff was 
deprived of it by his direct and personal participation in 
this high-handed and flagrant, if not fraudulent, invasion 
and disregard of his rights. 

2. But, whether this is clear or not, Smith acted as his 
agent throughout the entire transaction, and he acted in 
the scope of his authority. He was his general agent to 
collect his accounts and to sell his goods. If there was 
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anything peculiar or exceptional in the affair, it was the 
result of a private and secret understanding between them, 
by which third parties, ignorant of the facts, could not be 
affected. That the principal is bound by the acts of his 
agent within the scope of his authority is well established. 
Code, §2194. The form in which the agent acts is quite 
immaterial; if the principal’s name is disclosed, and the 
agent professes to act for him, it will be held to be the act 
of the principal. Zd., §2195. The agent’s authority will 
be construed to include all necessary and usual means for 
effectually executing it, and private instructions or limita- 
tions, not known to persons dealing with a general agent, 
cannot affect them. /d., §2196. 
3. It is quite true that the principal is not, as a general 
rule, liable for the wilful trespass of his agent, but it is 
‘equally true that if the trespass is committed by his com- 
mand, or if it is assented by him, heisliable. Jd., §2203. 
That the defendant’s consent to this wrong of his agent 
may be implied from his aiding and abetting him, is self- 
evident; and even if the agent had exceeded his authority, 
his act was capable of ratification by his principal, which 
may be express or implied from the acts or silence of the 
principal, and when once made it cannot be revoked. It 
relates back to the act ratified and takes effect as if orig- 
inally authorized. J/., §2192. Neither can a part of the 
act be ratitied and a part be repudiated; the whole must 
be adopted or none. Jd., §2194. The various acts of the 
defendant, which amount to a ratification of Smith’s con- 
duct, have been stated, and are of a character so unequiv- 
ocal that they need not be repeated. These principles are 
clearly and distinctly set forth in the able and admirable 
charge of the judge pro hac vice (Benjamin P. Hollis, 
Esq.), who presided on the trial of this case. Every phase 
of the case is covered by it, especially every aspect of the 
defence; it embraces all the requests made by him which 
should have been given, and leaves him no ground of com- 
plaint. His entire case has been put before the jury as 
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fairly and favorably as the law required. Another hear- 
ing, if given him, could not result in a different or more 
favorable finding. 

Judgment affirmed. 


StepHENsS e¢ al. vs. WHITEHEAD ef ai. 


A bill alleged, in brief, as follows: Complainants, as merchants do- 
ing separate businesses, at different times sold to S. & F. goods 
on credit, each acting independently of the other. After there 
had been an extension of time, the firm failed and assigned their 
partnership effects for the benefit of their creditors alike. The 
assignment was rejected and it was canceled, and the goods re- 
delivered to the assignors. They proceeded, both by day and night, 
to sell the goods at ruinous under-values as rapidly as possible for 
cash. The goods were clandestinely removed by each of the pur- 
chasers and converted into money, so as to place them beyond the 
reach of complainants and other creditors of the firm; and these 
transactions were entered into between such firm and the pur- 
chasers to defraud the complainants and other creditors. After 
the sale and conversion of the goods into cash, complainants 
brought suits on their respective claims, obtained judgments, and 
the executions issued were returned nulla bona. They then joined 
and filed this bill against several persons residing in several coun- 
ties, who had made these separate purchases from their common 
debtors for the purpose of recovering from each of them the value 
of goods alleged to have been thus fraudulently converted by him. 
No combination or concert of action was shown between them, 
but there was such between each of them and the debtors, who 
were not made parties: 

Held, 1st, that the remedy of complainants, if any, was under the 
statute giving them an attachment against debtors who Fell or con- 
vey property liable to the payment of their debts, for the purpose 
of uvoiding the payment of the same, or who threaten or prepare 
to do so, or shall make a fraudulent lien thereon. If the funds 
could be reached in equity, they could be as well reached by gar- 
nishment under attachment; and none of the circumstances which 
generally give a ground for resort to equity appear. 

(a.) Ordinarily a creditor without a lien has no status in court for 
the purpose of filing a creditor’s bill. 

2, 3. There was a misjoinder both of complainants and defendants, 
especially as the debtors, who were the only connecting link be- 
tween the creditors and the defendants, were not made parties. 
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Nor was there any such connection between the different claims of 
the complainants as would authorize them to join in this bill. 

(a.) While multifariousness is not favored as a defence, and there is 
no general rule for determining whether a bill is multifarious or 
not, and it must be left to the sound discretion of the court under 
the facts of each case, yet itis settled that a complainant cannot 
demand several distinct matters, of distinct natures, of several de- 
fendants, nor several matters perfectly unconnected, against one 


defendant. 

(b.) This ruling does not conflict with that of City Bank of Macon vs. 
Bartlett, 71 Ga., 797. 

(c.) As equity has no jurisdiction, the allowance of an amendment 
making the debtors parties, and allowing one of the complainants 
to proceed, would be useless. 


December 15, 1885. 


Debtor and Creditor. Attachment. Garnishment. 
Liens. Kquity. Misjoinder. Multifariousness. Parties. 
Before Judge Stewart. Rockdale Superior Court. Feb- 
ruary Term, 1885. 


Reported in the decision. 
J. N. Guenn, for plaintiffs in error. 
A. C. McCatia; A. C. Perry, for defendants. 


Hatt, Justice. 


The bill in equity makes this case: The complainants, 
as merchants, doing a separate business, sold, at. different 
times, and on different terms of credit, goods to Smith & 
Farmer. Each of them, in his dealings with this firm, acted 
independently of the other. After there had been an 
extension of time to this firm as to the two debts in 
question, they failed and made an assignment of their ” 
partnership effects for the benefit of all their creditors 
alike. This assignment the creditors rejected, and it was 
cancelled ; the goods it conveyed were re-delivered by the 
assignees to the assignors, who disposed of them for cash 
as rapidly as possible. It is alleged that these sales were 
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made at a ruinous undervalue, both in the day-time and 
in the night, and the goods purchased were clandestinely 
removed by each of the purchasers, and converted into 
money, so as to place them beyond the reach of complain- 
ants and other creditors of Smith & Farmer, and that the 
transactions were entered into between Smith & Farmer 
and these purchasers to defraud complainants and others 
of their creditors. After these goods had been sold and 
removed and converted into cash, complainants instituted 
suits upon their respective claims, obtained judgments, and 
issued executions thereon, which had been returned nulla 
bona. Thereupon they joined and filed this bill against 
several persons residing in several different counties, who 
had made these separate purchases from their common 
debtors, for the purpose of recovering from each of these 
defendants the value of the goods alleged to have been 
thus fraudulently converted by him. The bill does not 


show or state any combination or concert of action be- 
tween the defendants in advancement of the fraudulent 


design of Smith & Farmer towards their creditors ; on the 
contrary, it is manifest that each of the defendants, in the 
purchases he made, acted independently of his co-defend- 
ants; then, as between themselves, there was no conspiracy, 
but there was such a conspiracy between each one of them 
and Smith & Farmer, who are not made parties to this bill. 

The defendants filed a demurrer to this bill upon several 
grounds, but it is necessary to notice only three of them, 
viz.: 

(1.) That there is a misjoinder of both plaintiffs and de- 
fendants, as well as causes of action; and that in each of 
these respects, the bill is multifarious. 

(2.) That Smith & Farmer are necessary parties, and 
they are not made defendants to the bill; therefore, it can- 
not be maintained against defendants, etc. 

(3.) That there is no equity in the bill, and that if com- 
plainants have any remedy at all, it is at common law, 
which affords them as ample relief as could a court of equity. 
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This demurrer was sustained by the court upon the first 
and third grounds, and the complainants excepted to the 
decree, and sued out their writ of error. 

1. We will consider the last ground first. We agree 
with defendants’ counsel, that the remedy of these parties, 
if any they had, was under the statute giving them an at- 
tachment against debtors who sell or conceal property 
liable to the payment of their debts for the purpose of 
avoiding the payment of the same, or who threaten or pre- 
pare so to do, or shall make a fraudulent lien thereon. 
When the attachment issues, it proceeds as to levy, gar- 
nishment, etc., as do other attachments. Code, §§3297, 
3297 (a), 3300. If the funds in the hands of the defend- 
ants could be reached in equity, they could also, as a 
general rule, be reached by process of garnishment. There 
is nothing peculiar in this case rendering a resort to equity 
necessary, as that the goods which went into the hands of 
defendants were those procured by their vendors from com- 
plainants by false representations, etc. That Smith & 
Farmer, when they obtained this credit, made fraudulent 
statements as to their solvency and the state of their busi- 
ness is distinctly charged, but it is not definitely alleged 
that the goods obtained by them under these false repre- 
sentations were those sold to the defendants, or either of 
them, or what part of such goods each of the defendants 
got, or which of them purchased and converted any of the 
same. The complainants had no right toany of this stock 
of goods; they had acquired no lien thereon, and were not 
in a situation to perfect such a lien, as they obtained no 
judgment or statutory lien against their debtors until 
sometime after the transaction between such debtors and 
their vendees had been fully executed and the property 
had been turned into money and appropriated by the lat- 
ter. These, as a general rule, are the conditions upon 
which a creditor may invoke the aid of equity. Ordinarily 
a creditor without such a lien has no status in court for 
the purpose of filing a creditor’s bill. The possibility of 
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a judgment will not suffice. Waits’ Fraudulent Convey- 
ances and Creditors’ Bills, §73, and citations. Had the 
property remained in specie, in the hands of either of these 
defendants when the judgment was obtained, it might have 
been levied on by the execution issuing therefrom, and 
upon the trial of an issue made by a claim interposed by 
such vendee, if it had been found that he procured it with 
the fraudulent intent, and with a view to defeat the collec- 
tion of the complainants’ debts, it could be subjected to 
the payment of the same. 

2,3. We think there can be little doubt, that there 
is a misjoinder both of complainants and respondents, as 
well as of causes of action in this case; especially as Smith & 
Farmer, the debtors of complainants, are not made parties, 
as they should have been; for it is only through them that 
the defendants can be reached by their creditors; they are 
the all-important link between their creditors and those 
dealing with them fraudulently. That multifariousness is 
not a favored defence, especially where, instead of ad- 
vancing, it would defeat the ends of justice, is quite true, 
and that there is no general rule for determining whether 
a bill is multifarious or not, but that it must be left to the 
sound discretion of the court to decide the matter under 
the circumstances of each case, is equally true; still we 
understand the doctrine to be to this extent well settled, 
that a complainant is not permitted to demand several 
distinct matters of distinct natures of several defendants, 
nor several matters perfectly unconnected against one de- 
fendant. Marshall vs. Means, 12 Ga., 61,65. This case, 
in some of its leading features, is all-fours with that now 
under consideration. 

There is nothing in the City Bank of Macon vs. Bart- 
lett, 71 Ga., 797, in conflict with this view, as was sup- 
posed and insisted by the learned counsel for the com- 
plainant. There the rights of the contestants grew out 
of subscriptions to stock in one and the same corpora- 
tion, and related to the administration of its affairs, 
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as was alleged, to the prejudice of the complainants and 
the advantage of the respondents, both as directors and 
stockholders. Whatever rights either party had arose un- 
der and sprung out of the charter of this bank and the 
manner in which its franchises and privileges had been 
used. There is none but the slightest connection between 
the different claims of the complainants. Lach credited 
the same persons, that is all, and each may have suffered 
from the same wrong, committed by his debtors in con- 
junction with divers other persons, between whom there was 
no concert or complicity. Each of these latter would be 
responsible for the injury done by himself, but not for such 
as was done by the other defendants or either of them. 

The question raised by this state of facts has been fre- 
quently passed upon by the courts of equity, both in Eng- 
land and this country, and generally with the same result, 
Such suits have been usually considered multifarious. 
Rayner vs. Julian, 2 Dickens, 677; Brooks and another ys. 
Lord Whitworth, 1 Madd. Ch. R, 87; Attorney General 
vs. Moses et al., 2 Id., 305; Salvidge vs. Hyde, Ja- 
cob’s Ch. R., 157; Marcos vs. Pebrer, 3 Simon, 466; Dunn 
vs. Dunn, Jb., 329; Whaley vs. Dawson, 2 Sch. & Lef., 
367, are precisely in point, and so is Gaines vs. Chew, 2 How- 
ard’s S. C. R., 639; 1 Daniell’s Ch. Pr., 391, 393. These 
references might be greatly extended, but we deem it un- 
necessary. 

If equity had jurisdiction of this case, we might al- 
low the bill to be so amended as to make Smith & Far 
mer parties, and to permit either one of the plaintiffs 
to proceed against them, and any one of the other defend- 
ants; but since it is not cognizable by that court, any 
amendment would not remedy this difficulty, and would 
be useless. The decree of the court sustaining the de- 
murrer and dismissing the bill was right. 

Judgment affirmed. 
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Lorp vs. CANNON. 


. An action of ejectment between citizens of the same state set out 
the following facts as giving jurisdiction to the circuit court of the 
United States, in which it was brought, viz.: The plaintiff had 
been adjudged a bankrupt; the land in controversy had been set 
apart to him as an exemption, and he had been finally discharged. 
Shortly before his adjudication in bankruptcy, a fi. fa. from the 
circuit court had been levied by the United States marshal, and 
he proceeded to sell in spite of the bankruptcy, and the purchaser 
afterwards conveyed the land, with a warranty of title to another: 

Held, that the suit was one arising under the constitution and laws 
of the United States, and the circuit court had jurisdiction thereof. 

(a.) The action of ejectment having been brought against the warran- 
tee under the purchaser at the marshal’s sale, and the warrantor 
having been notified of the suit and conducted the defence of it by 
attorneys, this was in effect a vouching of the warrantor, and he 
was bound by the judgment rendered in a subsequent suit on the 
warranty. 

(b.) The cases in 99 U.S., 547, and 5 Sawyer, 39, differ from the pres- 
ent case. 

z. The evidence to sustain the plaintiff's case for a breach of cove- 
nant of warranty of title was amole, and the judgment awarding a 
non-suit was error. 

. It is the duty of courts to end, and not to protract, litigation. A 
request to give such direction to this case as will enable the de- 
fendant to appeal to the Supreme Court of the United States must 
be denied. Comity to another court forbids it. 


December 1, 1885. 


Jurisdiction. United States Courts. Bankruptcy. 
Ejectment. Warranty. Judgments. es Adjudicata. 
Comity. Before Judge Stmmons. Bibb Superior Court. 
April Term, 1885. 


Reported in the decision. ‘ 


J. W. Linpsey; Harpeman & Davis, for plaintiff in error, 
cited, on judgment of eviction binding warrantor, 1 Am. 
R., 191; 8 Am. Dec., 272; 4 Wall.,657;3 Jd., 1,18, 19° 25 
Ga., 566; 10 Jd., 311; Code, §3364. Jurisdiction, when 
agreement or failure to plead may waive, 115 U. S., 159; 
59 Ga., 534; 56 Ld., 282 ; 60 7d.,659; 65 L/1., 557; 70 Td., 
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409; 61 Td., 208; 17 Id., 573; 27 11,172; 8 Zd., 83; 49 
1d., 579; 41 Id... 71; 59 Ld., 845 ; 68 Zd., 774; Code, §§3460, 
3461; 10 Fed. R., 696; 1 Woods, 279. Jurisdiction of Fed- 
eral court on matter growing out of bankruptcy, Rev. 
Stat. U. S., §§4972, 5045; Bump., 518; Sup. U. S. Rev. 
Stat., §173 ; Code, §5289 ; 111 U.S., 738; 11 Fed. R., 384; 
10 Jd., 692, note ; 12 Jd., 754; 14 7d., 194; 4 Woods, 134, 
273; 10 Blatchf., 163 ; 6 Wheat., 264, 379 ; 9 Zd., 738, 820; 
2 Dall., 304; 1 Wheat., 304; 21 How., 506; 4 Dill., 242; 
8 Fed. R., 250; 31 La. An., 363; 5 Chic. L. N., 484; 12 
1., 75; 96 U. S., 199; 6 Wall., 247; 100 U. S., 258, 275; 
102 /d.,135; 96 J/d., 199; 114 7/d., 501 ; 113 Zd., 574; 3 
Fed. R., 545; 9 Rich Eq.,.521; 3 Sandf. Ch., 35; 29 Penn., 
242; 6 Humph., 146; 15 Ala., 423, 7 Zd., 189; 23 Mo., 13; 
23 Penn., 509 ; 32 N. H.—; 3 Bibb, 216 ; 12 Ind., 192; 31 IIl., 
295; 8 Md., 322; 37 N. Y., 155; 9 Paige, 259; 3 Ill., 97; 
22 Barb., 167; 2 Nev., 165; 1 Cow., 220; 1 Wis.. 47; 2 
McCord, 157; 3 Kansas, 390, 276 , 3 Blackf., 376; 5 Ind., 
487 ; 23 Jd., 600; 28 Jd., 233; 9 Port., 679; 15 Ala., 423; 
7 Dana, 500; 8 /d., 194; 8 Mo., 448; 20 Jd., 296; 25 Jd., 
809; 43 /d., 323; 25 Ill., 173; 54 Jd, 175; 1 Brown, 
187; 25 Penn., 176; 110 U. S., 276; 4 Woods, 283. 



























Dessau & Barttett, for defendant, cited, on jurisdiction 
of U.S. court, Rev. Stat. U. S., §§629, 630, 4979-4986; 4 
Dall., 8; 94 U.S., 455; 97 Jd., 646; 109 Zd., 278; 8 Peters, 
112; Bump., 371, 699, 140, 612, 608, 173. Defendant not 
estopped from showing judgment void, Code, §§3594, 
3828; 48 Ga., 50; 50 Id., 271, 289; 25 /d., 566; Freeman 
Judg., 117, 120, 547; 91 U.S. 105; 70 Ga.. 484; 5 Sawyer, 
39; 99 U. S., 547. 










Hatt, Justice. 









The plaintiff complains of a breach of covenant of title 
made to him by the defendant for two lots of land, and 
also for a violation of an undertaking and agreement on 
the part of the defendant to indemnify and save him 







302 SUPREME COURT OF GEORGIA. 


Lord vs. Cannon. 


harmless on account of expense incurred in a suit brought 
for the recovery of such land, which ended in a judgment 
evicting him from the same. 

At the hearing of this case, it was shown that the suit in 
which the judgment of eviction from the premises was ren- 
dered against the plaintiff by the fifth circuit court of the 
United States ior the southern district of Georgia, was 
prosecuted by one Ogburn; that the defendant was notified 
of the commencement of this suit, and appeared by his 
counsel and made answer thereto, and conducted the de- 
fence to the termination of the case. The facts set out in 
the action of ejectment to give jurisdiction to the circuit 
court of the United States were, that the plaintiff therein 
had been adjudged a voluntary bankrupt, upon his own 
petition, by the district court of the United States for the 
southern district of Georgia; that the lands in question 
had, in that proceeding, been set apart to him as an ex- 
emption under the bankrupt laws of the United States, and 
that he had obtained his final discharge in bankruptcy ; that 
just prior to the filing of his petition and his adjudication 
as a bankrupt, the lands had been levied on by the United 
States marshal, under an execution in favor of one Kelly 
against Ogburn, issuing out of the circuit court of the 
United States ; and that, pending these proceedings in bank- 
ruptcy and notwithstanding the same, they were sold un- 
der that levy, and at that sale Cannon, the defendant in this 
suit, became the purchaser, and afterwards conveyed them 
to the plaintiff, Lord, by deed, containing the warranty 
of title, for the breach of which this suit is brought. 

On the close of plaintiff's evidence, a motion was made to 
non suit the case, on the ground that the circuit court of 
the United States had no jurisdiction of the cause in which 
the judgment of eviction was rendered, because both the 
parties to the same were citizens of Georgia, and because 
its cognizance over the matter of bankruptcy ceased with 
the bankrupt’s final discharge, which divested that court 
of jurisdiction over the subject-matter of the suit, and be- 
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cause the plaintiff’s right did not arise under the constitu- 
tion or laws of the United States, but existed independently ; 
in short, that there was no question in the case to make it 
one arising under the constitution or laws of the United 
States. The motion was sustained and the case dismissed, 
and to this judgment exception was taken, and brought 
to this court by writ of error for review. 

1. In the suit of Ogburn vs. Lord in the circuit court of 
the United States, both parties were citizens of the same 
state, and if this had been the only jurisdictional fact set 
out in the pleadings, they would have shown upon their 
face that the court had no jurisdiction; and if the contro- 
versy was one respecting the title to lands simply, and 
without more, then the same result would have followed, 
unless grants thereto had emanated from different states, 
which, in this case, was not pretended. Constitution of the 
United States, Article 111., Section m1. On neither of these 
grounds, therefore, was it claimed that the federal court had 
jurisdiction in that cause ; but it is now insisted that, inas- 
much as the right in controversy arose under the constitution 
and laws of the United States, ii was properly cegnizable 
by the courts of the United States. Jd. The act of congress 
of the 3d of March, 1875, §1 (Supp. R. S. U.S., p. 173), ex- 
pressly provides that the circuit court of the United States 
shall have original cognizance, concurrent with the courts 
of the several states, of all suits of a civil nature at com- 
mon law or in equity, where the matter in dispute ex- 
ceeds, exclusive of costs, the sum or value of five hundred 
dollars, and arising under the constitution or Jaws of the 
United States. 

The plaintiff founds the jurisdiction of the circuit court 
of the United States, in the case in question, on this pro- 
vision of the act of congress, which, it must be conceded, is 
in strict pursuance, and almost in the very terms, of the con- 
stitution, and says that, inasmuch as Ogburn was adjudged 
a bankrupt under the laws of the United States, and as 
the land in controversy was contained in the proper sched- 
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ule attached to his petition, and was set apart as an exemp- 
tion to him under that proceeding, his right to possess it 
arose directly under the constitution and laws of the Uni- 
ted States, and that it is immaterial, as respects the juris- 
diction, that it was levied on by a process issuing from the 
federal court four days previous to the adjudication upon 
the petition in bankruptcy, and was sold by the marshal on 
the second of March, nearly a month after Ogburn was 
adjudged a bankrupt, and was purchased at that sale by 
Cannon, his warrantor of ‘tne :title involved in this suit, 
and conveyed to him in pursuance of the sale. That Og- 
burn was the owner of the premises, and had title thereto 
at the time of this levy, was not a question in issue. When 
the sale was made, the land was in the custody and under 
the exclusive control of the United States District Court 
sitting in bankruptcy ; it was not set apart as an exemption 
to the bankrupt until the first day of April then next. 
rhe question, then, necessarily involved in the suit for the 
recovery of the possession of the premises by the bankrupt 
was, whether this sale divested his title and conferred it 
upcn Cannon. It would seem, therefore, that the case he 
made was one arising solely and exclusively under pro- 
ceedings and judgments rendered by the courts of the 
United States, and under and in pursuance of the consti- 
tution and laws of that government. The constitution 
confers upon congress power to pass uniform laws on the 
subject of bankruptcies throughout the United States (art. 
1, sec. viii, par. 4), and the legislation of congress declares 
that the jurisdiction of the courts on which the power to 
administer this law is conferred shall be exclusive. Rev. 
Stat., §711, Act Congress 22 June, 1884 (Stats. at Large, 
vol. 18,178); Brady vs. Brady, 71 Ga., 71, 76, 77 and 
citations. We think the defendant’s counsel wholly mis- 
apprehend the cases they cite to sustain the position they 
take, that Ogburn’s suit proceeds upon his title as it ex- 
isted prior to the adjudication in bankruptcy, or upon any- 
thing that occurred subsequent to his final discharge, and 
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_that the title, as it existed before the institution of the 
proceedings, was not at all affected by the fact that it 
was set apart as an exemption after the sale to Cannon. 
Whether they are right or wrong in this last position, it is 
not necessary now to decide; it is sufficient that this was the 
very point in controversy, and that it was determined ad- 
versely to them by the circuit court of the United States; 
for, if that court had jurisdiction of the subject-matter of 
suit, as it will appear it had, and it determined that point 
against the defendant, as weli.as the right of the plaintiff 
to the thing in controversy, and no steps were taken to 
get rid of that judgment, then it is binding at least upon 
the parties to it and their privies in estate or in law. 
We have no power to review the judgment, and can only 
determine as to its effect; it is binding upon us, as well 
as upon all other courts, until it is reversed or set aside by 
the court rendering it or the appellate courts of the United 
States. This conclusion is, as we think, inevitable, and 
admits of neither question nor doubt. Was Cannon a party 
to this suit, legally or actually? He was the warrantor 
of the defendant’s title ; had notice of the institution and 
pendency of the suit involving the validity of that title, 
and took upon himself the burthen and duty of maintain. 
ing it. The defence was intrusted to counsel employed 
by him for the purpose, who doubtless rendered him all 
_ the assistance in their power; it does not appear that 
they failed in any duty thev owed, or that they were de- 
ficient in ability or fidelity ; but even if they were derelict, 
upon whom are the consequences of their failure to be vis- 
ited—upon him, or upon the party to whom he warranted 
the title? To ask is to answer this question ; he was, to 
all intents and purposes, vouched as the warrantor of the 
title and called on to defend this suit, and whether he 
- acted upon the notice or not, he is bound by the judgment. 
“In a suit upon warranty of title to land, if it appears 
from the evidence that title paramount has been asserted 
against the warrantee, or some person claiming under him, 
v 75-20 
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and that he has yielded to it, or is in a situation requiring 
him to yield presently, as matter of legal duty, the breach 
is established ; and this is certainly true, if a judgment ren- 
dered, with notice to the warrantor, is relied upon.” Clem- 
ents vs. Collins, 59 Ga., 124, 126, and the cases and au- 
thorities therein cited. 

That the circuit court of the United States had jurisdic- 
tion to try this case as one arising under the constitution 
and laws of the United States, we think is evident, not 
only from the sections of the constitution and the act of 
congress of March 3d, 1875, already cited, but from many 
other cases determined by the circuit and district courts, 
as well as by the Supreme Court of the United States, and 
which will be found in the admirably prepared and well 
arranged brief of Buford M. Davis, Esquire, of counsel for 
the plaintiff in error. In the Factors’ and Traders’ Insur- 
ance Company vs. Murphy and another (111 U.S. R., 738), 
the Supreme Court held that it had jurisdiction in error 
over a judgment of the Supreme Court of a state in a suit 
by one citizen of that state against another for the fore- 
closure of a mortgage on real estate therein, when the only 
controversy in the case was as to the effect to be given toa 
sale of property under an order of the district court of the 
United States in bankruptcy to sell the bankrupt’s mort- 
gaged property free from incumbrances. In pronouncing 
the judgment of the court, Mr. Justice Miller, p. 741, says: 
‘Counsel for defendant in error deny the jurisdiction of 
this court, and move to dismiss the writ. But it is appar- 
ent that the only controversy in the case relates to the 
effect to be given to the sale under the order of the dis- 
trict court of the United States to sell the mortgaged prop- 
erty free from incumbrance. Both parties assert rights 
under this order and sale. Plaintiffs in error assert that 
the sale as made was valid, and” (the property) “ being 
sold free from incumbrances, extinguished Mrs. Murphy’s 
lien, as well as others. Defendant asserts that it had the 
effect of discharging all other liens but hers, and thus gave 
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her the exclusive pararaount lien on all the property so 
sold. Both the parties, therefore, rely upon rights under 
federal authority, and as the right of the plaintiff in error 
was denied by the court, the writ of error lies.” It is not 
perceived that it can make any difference, as was so stren- 
uously contended by the able counsel for the defendant in 
error, that this case turns upon the appellate jurisdiction 
of the Supreme Court of the United States, and that his 
case relates to the original and concurrent jurisdiction of 
the circuit court with the state court, since both depend 
upon identically the same fact, viz., that the case must 
arise under the constitution or laws of the United States ; 
nor is there any other difference between them, since both 
grew out of the administration of the effects of a bankrupt 
by the district court, while these effects were in the cus- 
tody and under the control of the court. 

As before stated, the defendant in error is not aided by 
the cases so confidently relied on by his counsel. They 
cite Hartell vs. Tilghman, 99 U. S., 547, and Dowell vs. 
Griswold, 5 Sawyer, 39, each of which decides that a case 
is not within the scope of the jurisdiction of the federal 
courts, under the provision of the constitution and law in 
question, unless the very right of the party springs out 
of, or has its origin, in such law. In the first of these 
cases, the complainant, a patentee under the laws of 
the United States, contracted with the defendant for the 
1ight to use his patent. By the terms of the contract, he 
reserved the power to resume the property thus sold upon 
the breach of any of the material conditions of the agree-. 
ment, which he alleged had taken place. A motion was: 
made to dismiss the writ of error, because the parties tv the: 
controversy were both citizens of the same state, and the 
contract for the use of the patent, which the bill sought to 
rescind, was the right involved in the litigation, and which 
did not arise from or spring-out of any law of the United 
States; and a majority of the court being of this opinion, 
the writ of error was dismissed. They held that the con- 
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tract between the parties for the use of the patent right 
was quite distinct from an infringement or invasion of the 
right, and that the right of the parties originated in this 
contract, and was not for any violation of the complainant's 
rights under the patent; that had this been the case, then 
there would have been jurisdiction in ‘the court to have 
redressed the wrong complained of. 

Three of the judges (Chief Justice Waite, and Bradley and 
Swayne, J J.) dissented from the majority, and maintained 
the jurisdiction under the peculiar facts of the case, with- 
out, however, differing from the majority as to the cor- 
rectness of the principle on which they founded their 
opinion. In the dissenting opinion, delivered by Mr. Jus- 
tice Bradley, in which the two other judges concurred, he 
admits that, “it is perfectly well settled . . . that 
where a suit is brought on a contract of which the patent 
is the subject-matter, either to enforce such contract or 
to annul it, the case arises on the contract or out of the 
contract, and not under the patent laws.” 

The other case, Dowell vs. Griswold, which was decided 
by Deady, District Judge, is in full accord with the forego- 
ing views, and clearly draws the distinction between rights 
growing out of contracts in relation to interests enacted by 
laws of the United States, and those immediately springing 
from or directly arising out of such laws. Both are well con- 
sidered and ably argued cases. This was determined in 1877, 
and is put upon the first section of the act of congress of the 
3d of March, 1875; the other was determined the following 
year, and each contains references to, and a review of, the 
cases bearing upon the distinction and point in question. 

In Cohens vs. Virginia, 6 Wheat., 378, the Supreme Court, 
in construing the language of the constitution conferrinz 
jurisdiction on the federal courts, seems to have laid down 
a very comprehensive rule upon the subject, viz., that a 
case “ may truly be said to arise under the constitution or 
law of the United States whenever its correct decision de- 
pends upon the correct construction of either,” and upon 
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this authority, which Judge Deady says, “ has never been 
shaken, a case which involves a question depending for its 
solution upon a proper construction of a law of the United 
States, is a case arising under such law, and therefore within 
the judicial powers of the national (general) govern- 
ment.” It is not necessary to go further for reasons or 
authority to uphold our view. So far from sustaining, these 
cases overthrow the position taken by counsel for the de- 
fendant in error. 

2. It follows, from the principles above set forth, that 
we are of opinion that the evidence, to sustain the plain- , 
tiff’s case for a breach of covenant or warranty of title was 
ample, and that consequently there was error in the 
judgment awarding the non-suit, and that the exceptions 
thereto are well taken. 

3. It is suggested that, if this case is decided against the 
defendant and in favor of the jurisdiction of the circuit 
court of the United States, in the case of Ogburn vs. Lord, 
it will cut him off from an appeal to the Supreme Court 
of the United States, and we are requested to give it such 
a directicn as will enable him to avail himself of this priv- 
ilege; but we cannot recognize such a rule of decision as 
that here invoked. It is the duty of all courts to end, and 
not to piotract, litigation. Were we in doubt as to the 
principal questions involved in this controversy, as we are 
not, then we should hesitate to entertain this request. 
Some comity is doubtless due to the decisions of other 
courts, and some presumptions must be made in favor of 
their correctness. We should dislike to have any other 
rule applied to the jurisdiction of our own courts, and 
should feel bound to resist encroachments upon it, come 
from what quarter they might, and, therefore, we should be 
careful to do unto others what we would have them to do 
untous. Suum cuique tribuere, announces the measure of 
right and justice to which all, under such circumstances, 
are entitled. 

Judgment reversed. 
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1. A sale made by a married woman to her husband, without being 
allowed hy an order of the superior court of the county. of her 
domicile, is not only voidable but void. 

2. The title of a wife not being affected by a sale to her husband, 
which was not allowed by the superior court, such a sale did not 
affect the rights of creditors of the wife, and land which would 
have been subject to an execution before such a conveyance, re- 
mained so afterwards. 

(a.) Creditors are a favored class, and every remedy and facility 
should be given to detect, defeat and annul any effort to defraud 
them of their just rights. The constitution declares that the leg- 
islature shall provide by law for reaching property of the debtor 
concealed from the creditor, and this fortifies existing legislation 
upon that subject. 

October 13, 1885. 


Husband and Wife. Debtor and Creditor. Constitu- 
tional Law. Before Judge Brown. Milton Superior Court. 
February Term, 1885. 


A fi. fa. against a married woman was levied on her in- 
terest, as dowress, in certain realty, and her husband in- 
terposed a claim. His claim was based on a sale from his 
wife to him and a deed thereunder, dated in 1881, the 
judgment having been obtained in 1883. No order of the 
superior court allowing the sale was taken. The court 
charged, in effect, that, in the absence of such an order, 
the title of the husband would not be good. The jury 
found the property subject. The claimant moved for 
a new trial, which was refused, and he excepted. 


Tuomas L. Lewis; J. P. Brook, for plaintiff. in error. 
J. A. Dopazen; E. Faw; W. J. Winn, for defendant. 
HALL, Justice. 


Two questions are submitted for our determination : 
(1.) Whether a sale made by a married woman to her 
husband, without being allowed by the order of the suve- 
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rior court of the county of her domicile, is valid, or whether 
such sale is void or only voidable. 

(2.) Whether a judgment creditor of the wife can sub- 
ject property thus sold to her husband to the payment of 
such judgment debt, or whether the wife alone can set 
aside the sale. 

1. In Cain vs. Ligon, administrator, et al.,71 Ga., 692, 
we held that a gift by the wife to the husband was not 
per se void, where the gift was made without the order of 
the superior court, but was voidable only at the option of 
the donor, or, in case of her death, of her administrator or 
heirs. We drew the distinction between a sale and a gift, 
and said that if the terms had been synonymous, then the 
gift would fall, equally with a sale, within the restrictions 
imposed by the 1785th section of the Code, which declares 
that “no contract of sale of a wife, as to her separate es- 
tate, with her husband or tru-tee, shall be valid, unless 
the same is allowed by order of the superior court of the 
county of her domicile.” We further held that a gift, in 
certain respects, was the very opposite of a sale, and there- 
fore did not fall within the restriction which this section 
imposes upon a married woman as tothe persons to whom 
she might sell her property. This was not mere argument 
or illustration, uot obiter dictum, as was assumed by 
counsel, but was essential to the decision of the question 
made. In that case, we said that this restriction applied 
to sales only, and that we could not add gifts to it without 
transcending the power of the court to interpret, and as- 
suming the legislative function of amending a plainly 
written law, and that we could not go beyond the clear 
import of the words of the section It is readily conceded, 
by the rules of equity, as they existed and were adminis- 
tered prior to the Code, that dealings between trustee 
and cestui gue trust, and between persons so closely allied 
as husband and wife, were watched with jealousy and 
closely scrutinized, and might be set aside at the option 
of the seller, but since that time the rule as to sales is 
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different ; they were thereby pronounced not valid, which, 
according to lexicographers, signifies in law that a con- 
tract, agreement, etc., has “no force, effect or efficacy ;” 
that it is “ void,” “null.” Webster’s Dict., verb. “invalid.” 
This compound word has precisely the same meaning as 
the two words “not valid,” “in,” as a prefix of “ valid,” 
being used in a privative or negative sense. 

2. The wife’s title to the property was, therefore, in no- 
wise affected by this sale and conveyance, and if it was 
subject to this execution before the sale was made, it still 
remains subject, notwithstanding that transaction. The 
rights of the creditors were not at all altered thereby. If 
this had been a voidable sale, there might have been more 
foundation for the objection that the seller alone, or those 
standing in her shoes, such as heirs or administrators, 
could be heard to complain; but even then, if the purpose 
of the alleged sale was to delay or hinder creditors, as 
there is too much reason to believe was the case here, as 
shown both by this record and that which was before this 
court at the September term, 1884, when the judgment 
upon which these executions issued was reviewed and af- 
firmed,* the transaction would have been void. Creditors 
are a favored class under our law. The second section 
and sixth paragraph of the bill of rights (Code, §5023) con- 
fers upon the legislature power to provide for the punish- 
ment of fraud, and declares, in unmistakable and unequivo- 
cal terms, that it shall provide by law for reaching prop- 
erty of the debtor concealed from the creditor. This for- 
tifies existing legislation upon the subject, which directs 
the courts to favor the rights of creditors, and to afford 
them every remedy and facility to detect, defeat and annul 
any effort to defraud them of their just rights. Code, 
§1945. 

Judgment affirmed. 


* 73 Ga. + 319. 
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PREETOKIUS vs. BARNES. 


If the judge shall determine that a bill of exceptions presented to him 
is not true or does not contain all the necessary facts, he shall return 
it within ten days to the party, or his attorney, with his objections 
to the same in writing. If these objections are met and removed, 
the judge may then certify, specifying in his certificate the cause of 
the delay,—requiring notice and hearing evidence if he sees proper, 
as to the truth of the bill of exceptions ; but it isnot proper, where 
facts necessary to a review of the decision below are omitted from 
the bill of exceptions, to insert them at the close of the usual certi- 
ficate to the bill of exceptions and before the signature of the judge. 
There is no authority for such an appendage to a writ of error, and 
it shows on its face that the bill of exceptions, as tendered, is not 
true’ 

(a ) Plaintiff in error was not free from fault, because he should 
have embodied all of the necessary facts in the bill of exceptions ; 
and because, if, from any cause, the bill of exceptions is not cer- 
tified by the judge without fault of the party tendering it; or. 
if the judge does what is equivalent to refusing to certify, or, in » 
default thereof, fail to return the bill of exceptions with his ob- 
jections noted, so that they may be removed or rectified, the law 
provides a remedy by application to this court for mandamus nisi. 


January 26, 1886. 


Practice in Supreme Court. At October term, 1885. 


Reported in the decision. 


T. H. Potrer, for plaintiff in error. 


D. R. Groover: Lester & Ravenst, for defendant. 
Jacksun, Chief ustice. 


The judge, before signing the usual certificate—that is to 
say, intermediate between that usual certificate required 
by law and his signature—interjects the following state- 
ment : 

“*T sign this certificate with this additional statement: When 


plaintiff in error submitted his order, it was resisted by defendant in 
error, who then submitted his order. The defendant in error was 





314 SUPREME COURT OF GEORGIA. 


Preetorius vs. Barnes. 


then sworn before the court, who testified that before the adjourn- 
ment of the term of court when the ejectment case was tried, and 
since that time, he had tendered to plaintiff in error the one hundred 
dollars due him under the verdict, which he refused to receive, and 
that he was then ready to pay him said sum with interest. I then 
ordered defendant in error to pay over to the clerk said one hundred 
dollars, with the interest due, to be held subject to the order of plain- 
tiff in error, which was done; and I then granted the order submitted 
by defendant in error, which is set forth in bill of exceptions.’’ 

Then follows date and signature of the judge. 

There is no law whatever for an appendage of this sort 
to the certificate of the presiding judge to a bill of excep- 
tions. That certificate is prescribed substantially in the 
Code, and is made the writ of error. Code, §4252. “If 
the judge shall determine that the bill of exceptions is not 
true, or does not contain all the necessary facts, he shall 
return the same, within ten days, to the party, or his attor- 
ney, with his objections to the same in writing. If these 
objections are met and removed, the judge may then 
certify, specifying in his certificate the cause of delay. If 
the judge sees proper, he may order notice to the opposite 
party of the fact and time of tendering the exceptions, and 
may hear evidence as to the truth thereof.” Code, §4257. 

Thus, where, as in this case, facts necessary to a review 
here of his judgment below, are omitted, the section of the 
Code last above tells him in plain language what to do. 
Clearly it is his duty to do that, and not to encumber the 
certificate, whose form the statute prescribes, and which 
it makes the writ of error, with additional facts. These 
additional facts cannot thus be made part of the bill of 
exceptions, for the best of all reasons, because the law no- 
where, neither at commun law nor by statute, authorizes 
such appendages to a writ of error. 

What legal effect, then, shall such an appendage work? 
It follows necessarily from it that there is no legal writ of 
error which brings the case into this court, or which can 
bring it legally here, and it must therefore be dismissed 
on that ground, 
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It follows also from this appendage that all the facts 
necessary to adjudicate this case are not in this bill of ex- 
ceptions; and, therefore, it is not a true, because not a full, 
statement of necessary facts—not therefore a true bill ot 
exceptions ; and without the appendage, which the law 
will not permit us to inject into the bill of exceptions, 
rank injustice would be done, or might be done, to the de- 
fendant in error, who is certainly without fault in the 
matter. Therefore the writ of error ought to be dismissed, 
because it would be equivalent to allowing the plaintiff in 
error to try the case here on his own version of the facts 
and his omission to put in other necessary facts. 

We repeat, that the defendant in error is faultless; but 
it is replied that the plaintiffin error is also without fault, 
because he cannot control the judge, but must take what 
he can get. 

We think that he is at fault. First, because he should 
embody all the necessary facts in the bill of exceptions; 
so that the judge can give him a clean writ of error. 
Secondly, because the law gives him the remedy. The 
next section, 4258 of the Code, put next on purpose to 
remedy any wrong done by the judge under the preceding 
section, enacts that, “If, from any cause, the bill of excep- 
tions is not certified by the judge without fault of the party 
tendering, such party, or his attorney, shall apply at the 
next term of the Supreme Court, wherever it may be, and, 
on petition, obtain from said court a mandamus nisi.” ete. 

If, then, on the answer thereto,it should appear that the 
judge had neglected to follow section 4257 of the Code, 
and had done the equivalent of refusing to certify as the 
law required, or in default thereof had failed to return the 
bill of exceptions with his objections, so that they might 
be removed or rectified, the duty would devolve upon this 
court to have justice done to all. 

It is to be hoped, however, that such occasion may never 
arise ; but that the unlawful course pursued by some cir- 
cuit judges will cease, and the statutes be followed as codi 
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fied in section 4257 of the Code, and thus make a resort to 
section 4258 of the Code unnecessary. 
Writ of error dismissed 


Tue Rome Rarroap vs. WIMBERLY. 


1. So long as the custody of baggage is incident either to a past or 
prospective transportation of a passenger, a railroad company 
must be regarded at least as a bailee for hire, the fare paid extend- 
ing to both the transportation of the passenger and his baggage, 
and the storage of the latter for a reasonable time thereafter, so as 
to meet any ordinary exigency of travel ; and to recover for the loss 
of such baggage, it would not be necessary to show gross neglect. 
.) A passenger traveled a portion of the way to her destination by 
one railroad, and on the next morning resumed her route by an- 
other connecting road, which used the same baggage-room and 
platform as the first, her trunk remaining in the baggage-room all 
night, and she retaining the check; before the train on the sec- 
ond road left, an employé of the first took the check, agreeing 
to place the trunk in proper position for transportation; but, on 
reaching her destination, it was found not to have been put on 
board the train. On inquiry at the depot, the agent of the first 
road stated that the trunk had been left, and had been put back 
in the baggage-room. On demand for it, it could not be found, 
and suit was brought: 

Held, that the storage of the trunk for a night was not fo: an unreason- 
able length of time, and if it was removed the next morning from 
the room to the platform for the purpose of being sent forward 
with the passenger on the other road, and the company’s agent 
undertook to perfurm this duty, but neglected it, the company 
would be liable, if not as a common carrier, for want of extraordi- 
nary care, at least as a bailee for hire, for want of ordinary care. 

. The company could not relieve itself of responsibility without in 
some manner accounting for the loss of the trunk and showing 
how it left its custody. Its failure to do this would warrant the 
inference that the trunk was stolen by its servants or was lost in 
consequence of their gross neglect. Nor is the charge of negligence 
fully met by evidence produced to show that the building used for 
the storage of baggage was safe and secure, in charge of trusty 
agents and servants, and properly guarded by day and night. 
December 22, 1885. 


Railroads. Damages. Negligence. Baggage. Before 
Judge Stumons. Floyd Superior Court. March Term, 1885. 
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The Rome Railroad ve. Wimberly. 
Reported in the decision. 
Junius F. Hiwiyer; D. S. Priytvp, for plaintiff in error. 


O. A. TaornwewL; O. N. Feataerstoy, for defendant. 


* 
Hatt, Justice. 


The plaintiff took passage on the Western and Atlantic 
Railroad from Atlanta, and at Kingston, by the Rome Rail 
road,to Rome. She paid her fare, and had her baggage, a 
lady’s Saratoga trunk containing her wearing apparel, 
checked to the latter point, which she reached, and where 
she spent the night. Her trunk was not carried to the 
hotel where she lodged, but remained in the baggage room 
at the depot of the Rome Railroad. The next morning, 
she went to the station for the purpose of pursuing her 
journey on the East Tennessee, Virginia and Georgia Rail- 
road to Prior’s, a way station on that road, in Polk county, 
Georgia. At Rome both these roads used the same bag- 
gage-room, and the platform thereto attached for putting 
off and taking on passengers and their baggage and for 
taking care of and storing baggage. Preparatory to her 
departure, the plaintiff handed her check to a friend, and 
requested him to get her trunk and place it in position for 
transportation to her point of destination on the East Ten- 
nessee, Virginia and Georgia Railroad. The check was 
delivered to Ramsey, an employé of the Rome Railroad, 
and the trunk was brought out of the room, placed upon 
the platform, and he was instructed as to the disposition 
to be made of it. He consented to follow these instruc- 
tions, and the gentleman giving them left the depot to at- 
tend to some business elsewhere before the arrival of the 
train the plaintiff was to take, and which she did take. 
Upon reaching her station, she found that her trunk was 
not on board the train, and had not been put on. At that 
time, the road gave no checks for baggage which was to 
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be delivered at way stations; consequently she had none. 
On visiting the depot at Rome that afternoon, Mr. Trout, 
who had courteously aided the plaintiff in placing her 
baggage on the platform, made inquiries about the mat- 

ter, and was informed by this employé that the trunk had 
becn left behind, and had been put back in the baggage- 

room. A demand was made for it previously to the com- 
mencement of suit, but it could not be found, and the de- 
fendant’s servants being unable to give any account of it, 
the plaintiff brought suit against both roads for the recov- 
ery of it and its contents. Upon the trial of the case, the 
jury returned a verdict in her favor against the Rome 
Railroad for the full proved value, and against her and in 
favor of the East Tennessee, Virginia and Georgia Rail- 
road. The defendant against which this verdict was found 
moved for a new trial upon several grounds, only cne of 
which assigns any error in the charge, or excepts to any 
ruling of the court; the others are the general grounds. 
The motion was overruled, and the new trial refused, upon 
each and all the grounds taken therein, and the movant 
prosecuted this writ of error to have this judgment re- 
viewed. 

It does not appear that this trunk was ever out of the 
possession of the agents of the Rome Railroad Com- 
pany, or that it was ever delivered to the plaintiff, or, in 
accordance with her directions, to the East Tennessee, Vir- 
ginia and Georgia Railroad. This aspect of the case was 
not given in charge or submitted by the court to the jury. 
The defendant, upon this part of the case, was held liable 
“only for gross neglect.” It cannot, and does not, com- 
plain of the charge in this respect; in our opinion, it was 
too favorable. and was more than ‘it was entitled to under 
the law. 

1. Under the circumstances in proof, it was bound to a 
higher degree of diligence than that given in charge, in the 
case of this baggage. While in its possession for that 
purpose, it undertook to deliver it on board the East Ten- 
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nessee, Virginia and Georgia Railroad train, on which the 
plaintiff was then about to pursue, and shortly thereafter 
pursued, her journey to her point of destination. The well 
settled rule seems to be, that “so long as the custody of 
the baggage is incident, either to a past or prospective 
transportation of the passenger, the company must be re- 
garded, at the least, as bailees for hire, the fare paid ex- 
tending both to the transportation of the passenger and 
his baggage, and the storage of the latter for a reasonable 
time afterwards, so as to meet any ordinary exigency of 
travel.” 2 Redfield L. Rwys.. 44. 45° Schouler on Bail- 
ments, 514, 515, 516. 

The court charged that the storage of this baggage for a 
night was not, under the circumstances, for an unreasonable 
length of time; but he should have gone further, and 
charged that, if it was removed the next morning from the 
room to the platform, for the purpose of being sent forward 
with the passenger on the other road, and the company’s 
agent undertook to perform this duty, but neglected it, 
the company would be liable,—if not as a common carrier, 
for want of extraordinary care, it was at least liable as a 
bailee for hire, for want of ordinary care. Any other rule 
would, it seems to us, impose upon passengers a duty 
. which the company has been paid to perform, and would, 
at all events, subject them to serious inconvenience, and 
perhaps to loss, without fault on their part, and for which 
they could have no adequate redress. 

2. But, even if the court. was right as to the degree of 
care the defendant was bound to bestow upon this baggage 
while temporarily under its control, then we are satisfied 
that it could not relieve itself of responsibility without in 
some manner accounting for the loss and showing how it 
got out of its custody. Its failure to do this would war- 
rant the inference that it was stolen by its servants, or was 
lost in consequence of their gross neglect. This action 
was based upon the negligence of the defendant’s agents. 
The trunk was last seen in their possession ; the failure of 
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the company to produce a thing bailed, upon demand, 
prima facie established negligence and want of care. 
“Where there is a total default to deliver the goods bailed, 
on demand, the onus of accounting for such default is on 
the bailee.” The charge of negligence is not fully met by 
evidence produced to show that the building used for the 
storage of baggage was safe and secure, in charge of trusty 
agents and servants, and properly guarded by day and night. 
It should go further, and show how this particular trunk 
got out of the possession of the company. “If it had 
been burned or stolen without fault on its part, the de- 
fendant would not have been liable. The evidence cer- 
tainly shows a commendable vigilance in the general ar- 
rangements to protect this class of property, but it fails to 
point out how or by what means this trunk was lost. The 
inference that it was delivered to the wrong person by 
mistake is quite as legitimate as that it was stolen. To 
say that the servants were generally careful does not es- 
tablish, as a question of law, that they were not careless 
in respect to this article. It was incumbent on the de- 
fendant to show that the loss of this trunk was not attrib- 
utable to the want of care of its servants, and the evidence 
was such that the jury was justified in finding that it had 
failed to do it.” Burnell ws. The New York Central R. R. 
Co., 45 N. Y., 184 (6 American R.,65), and citations. The 
defendant’s exception to the charge of the court that fol- 
lows is not tenable, under this exposition of the law, which, 
we think, is sound and altogether correct in laying down 
the rule that should govern in cases where the responsi- 
bility arises frum gross neglect only: “If the other road 
(the East Tennessee, Virginia and Georgia) went off and 
left the trunk, and Ramsay, defendant’s agent, took it and 
put it back in the baggage-room, then it would be liable 
only for gross neglect.” Neither this nor any other por- 
tion of the charge, so far as the defendant is concerned, 
upholds the specific objection made, that the court as- 
sumed, without evidence and contrary to law, that Ram- 


/ 
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say’s act in resuming possession of the trunk was binding 

upon the defendant company. The evidence authorizing 

this inference against the company was ample, and the 

law from which it arises, as we have seen, is clear and al- 

together satisfactory. : 
Judgment affirmed. 


THe GerorciA Ramroap vs. CuBBEDGE HazELnurst & 
ComMPANY. 


When one is entrusted with the effects of another, to sell or dispose ot 
them for the benefit of the latter, and to account to him therefor, the 
mere fact that he who was so entrusted has failed to account does 
not create a debt which is exempted from a discharge in bank- 
ruptcy, under §5117 of the Revised Statutes of the United States, 
for fraud or cmbezzlement, or as being a debt created in a fiduciary 
capacity, there being no proof showing that, in appropriating the 
property or proceeds, it was done wrongfully and fraudulently and 
with a fraudulent intent at the time. 

(a.) The decision in 44 @a., 460, and others following are overruled.. 
This is a question arising under an act of congress ; and this court 
will follow the rulings of the Supreme Court of the United States: 
on the subject. ;' 


December 1. 1885 


Bankruptcy. Fraud. Principaland Agent. Fiduciary, 
Debt. Before Judge Summons. Bibb Superior Court. 
October Adjourned Term, 1884. ' 


Reported in the decision. 
Hiut & Harris, for plaintiff in error. 
Lanier & ANDERSON, for defendants. 


BLANDFORD, Justice. 


The plaintiff sued defendants upon an account. The 
defendants pleaded that they had been adjudicated bank- 
rupts, and that they: had been duly discharged by the judg- 

v-75-21 
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ment of the bankrupt court from the payment of this debt. 
The proofs showed that the plaintiff had delivered to de- 
fendants certain depreciated securities of the city of Macon, 
to be.disposed of by the defendants for the plaintiff, and that 
the same had been so disposed of before the bankruptcy of 
defendants, and had not been accounted for by them. The 
court held that this was a debt from which the defendants 
were discharged by their discharge in bankruptcy, and di- 
rected a verdict forthe defendants. Thisruling and decision 
is excepted to, and error is assigned thereon to this court. 
What was the effect on this debt of the discharge of de- 
fendants in bankruptcy? Whatever may have been the 
rulings of this court on this question, we feel bound by 
the decisions of the Supreme Court of the United States 
on this subject. The question arises upon an act of con- 
gress, a law passed by congress in pursuance of the consti- 
tution of the United States ; it is a question peculiarly sub- 
ject to the cognizance of the courts of the United States; 
in such a case it 1s necessary, in order to preserve the 
harmony of the two jurisdictions of the state and United 
States courts, that each should yield to the other on all 
subjects within the peculiar jurisdiction of each court. 
Such have been the rulings of this court. And so, we 
understand, are the rulings of the United States Courts. 
To hold otherwise, would bring about a conflict between 
the two jurisdictions; each is supreme in its peculiar 
jurisdiction. The case of Hennequin and another vs. 
Clews and another, 111 U.S. R., 676, decides the present 
case ;—it is much like the present case. Hennequin de. 
posited with Clews & Oo., as collateral security, certain 
railroad bonds, to secure the latter for certain drafts 
drawn by Hennequin on the house of Clews, Habicht 
& Co., London. Hennequin met these drafts and de 
manded a return of the collaterals deposited with Clews 
& Co.; but the latter, having failed in business, did not 
return them. A suit was commenced by Hennequin & 
Co. against the parties with whom Clews & Co. had depos. 
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ited the securities of Hennequin & Oo. and against Clews & 
Co. The suit was dismissed as to the parties with whom 
Clews & Oo. had deposited these bonds. Clews & Co. 
pleaded their bankruptcy and discharge; and upon this 
state of facts, the Supreme Court of the United States held 
that “one hypothecating to pay a debt due from himself, 
securities which had been pledged to him to secure the 
obligation of another, and failing to return them when 
such obligation is discharged, does not thereby create a 
debt by fraud or in a fiduciary capacity, which is ex- 
empted by $5117, Rev. Stat., from the operation of a dis- 
charge in bankruptcy.” Mr. Justice Bradley, who delivered 
the opinion of the court, reviewed all the decisions of that 
court which had previously been made on that subject, 
commencing with Chapman vs. Forsyth, reported in 2 
Howard, 202, which was a case arising under the bank- 
rupt act of 1841, which act had a similar provision to 
that containe7 in the act of 1867, as to debts exempt from 
the operation thereof. In that case, it was held that a 
factor, to whom cotton had been consigned to sell for his 
principal, and who became thereby indebted to his prin- 
cipal, was discharged from the debt by having obtained 
his discharge in bankruptcy. 

In Neal ve. Clark, 95 U. 8., 704, the decision in Chapman 
vs. Forsyth is referred to and approved, and the reasoning of 
the court in that case is approved. The case of Wolf vs. 
Stix, 99 U. S., 1, is also referred to as approving the doc- 
trine laid down in Chapman vs. Forsyth. So, it appears to 
us that, when one is entrusted with the effects of another, 
to sell or dispose of such effects for the benefit of that other 
person, and to account to him for the same, the mere fact 
that he who was so entrusted has failed to account, does 
not create a debt which is exempted by §5117 of Revised 
Statutes of the United States for fraud, embezzlement, or as 
made in a fiduciary capacity, and that the decision in 111 U. | 
S., 676, of Hennequin et al. vs. Clews ef al., covers the case 
at bar. To the same effect is the case of Strang vs. Bradner, 
114, U. S., 555. 
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There is nothing in the proofs offered by the plaintiff 
which shows any postive fraud or intentional wrong on 
the part of defendants, and without this, there is no em- 
bezzlement or larceny after a trust. The conversion 
must have been wrongful and fraudulent. Jn the case of 
Snell vs. The State, 50 Ga., 219, this court held, “ that 
mere proof that defendant had used a portion of the money . 
for his own purposes, it not appearing that this was done 
with any fraudulent intent at the time, does not authorize 
the conviction of the defendant” of the offense of larceny 
after trust. This offense is somewhat of kin to embezzle- 
ment, but there is this distinction: in embezzlement, the 
person embezzling has the care or custody of the property 
embezzled, with no power or authority to take or use the 
property, but does take and appropriate the same ; so the 
taking and using the property and appropriating the same, 
is wrongful and fraudulent of itself, and constitutes the 
crime of embezzling. This wrongful and fraudulent appro- 
priation creates the debt from which, under the bankrupt 
act, he cannot be discharged by a discharge in bankruptcy. 
But the proofs submitted in this case fail to show that 
these defendants, in appropriating the securities committed 
to their care by plaintiff, did so wrongfully and fraudu- 
lently, and with a fraudulent intent at the time, so as to 
make the act of conversion on their part embezzlement ; 
and having thus failed to show, the discharge of defend- 
ants in bankruptcy was a good discharge from the debt of 
the plaintiff; and it must follow that the court below did 
not err in thus holding, and directing that a verdict be had 
for the defendants. 

We are aware that 44 Ga., 460, and other decisions 
following are to the contrary of what we now decide; but 
they were made before the decisions referred to, by the 
Supreme Court of the United States, were announced, 
_ and we think that the latter decisions contain the correct 
and proper construction of the bankrupt law. 

Judgment affirmed. 
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1. A restraining order was granted, a temporary receiver appointed, 
and defendants in the bill were called on to show cause why an 
injunction should not issue and the receiver be continued. A hear- 
ing was had, and the restraining order against one of the defend- 
ants was rescinded, and leave was granted to it to proceed with 
its mortgage ji. fa. against the property mortgaged. As against the 
other defendants, the injunction prayed for was continued until 
the final hearing of the case, and the receivership was continued 
until the further order of the court, except that it should not oper- 
ate against the first named defendant. As to that defendant, com- 
plainant excepted, and took a writ of error against it alone, taking 
a supersedeas to the decree to that extent. Subsequently the 
other defendants moved to have the decretal order modified as to 
them, and after notice given, the judge dissolved the injunction 
and rescinded the appointment of the receiver as to all of the de 
fendants, except one, as to whom and the mortgage held by him 
the restraining order was continued until the final hearing, the re- 
ceiver being ‘ordered to turn over the property in his hands to the 
parties from whom he received it: 

Held, that the filing of the bill of exceptions did not remove the 
entire case to this court, so as to prevent further action by the 
chancellor as between the complainant and defendants who were 
not parties to that writ of error. 

-) The general rule is that, while a case is pending i in this court on 
writ of error, further action by the court below in that case is 
coram non judice and void. 

. As a‘general rule, an interlocutory decree is under the control of 
the chancellor until the final hearing. Any defendant may move, 
on ten days’ notice to the opposite party, for the dissolution of any 
injunction or the revoking of any other extraordinary writ in va- 
cation, and the chancellor is required to decide upon the same 

' principles as if presiding in term. The granting and continuing 
of injunctions must always rest in the sound discretion of the 
judge, according to the circumstances of each case ; and one who 
moves the dissolution of an injunction is not confined to matters 
arising s:bsequent to the order granting it. 

An order appointing a receiver may be revoked without giving 
him notice to show cause why it should not be done. It is only 

. in cases where his c »nduct is called in question and where it is 
sought to make him liable, or where he is called on to account or 

_ to make return, that he is entitled to notice or to a hearing; but 
he is not so entitled when'the question relates to the necessity of 

_ his appointment or of its continuance. 
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- On the hearing of a motion to dissolve an injunction, it was proper 
for the chancellor to refuse to allow issues to be made, and evi- 
dence offered under them, touching his own intention and action 
in the case or contradicting his recollection of facts occurring be- 
fore him. 

There was no abuse of discretion in dissolving the injunction or re- 
scinding the order for the appointment of the receiver 

. Nor was there any abuse of discretion in refusing the injunction 
and receiver as to the first defendant. There was no allegation of 
fraud or unfairness as to its debt, nor that its forbearance or delay 
to enforce its judgment was with any improper view to interfere 
with the righis of the complainant or was in aid of others seeking 
that end. 

-) The court had the right to allow this prty, upon its application, 
to proceed against the mortgaged property, although it was in the 
hands of a receiver. 


December 22, 1885. 


Practice in Supreme Court. Practice in Superior Court. 
Injunction. Receiver. Before Judge Farm. Bartow 
County. At Chambers. August 3 and October 27, 1885. 


Reported in the decision. 
Mityer, Akin & Harris, for plaintiffs in error 


B. F. Appotr; GraHaAM & GraHau: Kine & SPALDING; 
J. R. Gray, for defendants. 


Hatt, Justice. 


A restraining order had been granted and a temporary 
receiver appointed, as prayed by complainants’ bill. At 
the same time, the defendants were cailed upon to show 
cause, on a day and at a place named in the order, 
why the injunction should not issue and the receiver be 
continued. The defendants appeared at the time and 
place appointed and made their showing against the pro- 
cess and appointment, when the parties were fully heard, 
but the decision of the chancellor was not rendered until 
a subsequent time On the 3d day of August, 1885, the 
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application was passed upon, and the interlocutory decree 
then made directed that the restraining order theretofore 
passed against the Lowell Machine Company, one of the 
defendants, be rescinded, and that they have leave to pro- 
ceed with their mortgage fi. fa. against the property mort- 
gaged. As against all the other defendants, the injunction, 
as prayed for in the bill, was continued until the final hear- 
ing thereof, and the receivership previously ordered in the 
cause was continued until the further order of the court, 
except that said receivership should not operate against 
the Lowell Machine Company. To so much of this decree 
as related to the Lowell Machine Company, the complain- 
ant excepted and had his bill of exceptions and writ of 
error allowed against that defendant only. To this extent 
the decree was superseded. These papers were duly 
served on the Lowell Machine Company, filed in the 
clerk’s office and transmitted to this court. Subsequently 
thereto, the other defendants moved the judge to modify 
this decretal order as to them. Notice of this motion was 
served on the complainant, and, on the 23d day of August, 
1885, for certain satisfactory reason recited, the judge dis- 
solved the injunction and rescinded the appointment of 
the receiver, as to all the defendants, except Miles G. Dob- 
bins, as to whom and the mortgage held by him the re- 
straining order was continued until the final hearing of 
the cause. The receiver was ordered to turn over the 
property in his hand to the parties from whom he received 
it. To this decretal order the complainant took another 
bill of exceptions, and sued out another writ of error, and 
insists that there was error in that: 

(1.) The court had no power or authority to pass the 
order. 

(2.) There was no pleading to sustain it. 

(3.) In refusing to hear evidence on the issues tender- 
ed by complainant. 

(4.) That it could not have been passed without no- 
tice to the receiver, and that, none was given him. 
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(5.) In passing the order, without its being shown that 
cause had arisen since the decree of August the third, 1885. 

(6.) In passing the order while the cause was pending 
in the Supreme Court. 

(7) and (8.) In passing the same, under the law and 
facts, as disclosed in the bill of exceptions, and in not re- 
fusing to pass any order whatever. 

1. The last of these bills of exceptions will first be con- 
sidered. The first and sixth exceptions to the last decree 
call in question the power and authority of the judge to 
make it, while the cause was pending on writ of error in 
this court; and if these exceptions were well founded, 
there could be little doubt of the correctness of the posi- 
tion assumed. Had there been a case between these par- 
ties and the complainant respecting the same subject-mat. 
ter pending in this court, and had the decision excepted 
to been superseded, then it would have been taken from 
his cognizance, and any order modifying the decree, dur- 
ing the pendency of the writ.of error, would have been 
coram non judice and void. This is a well-settled prin- 
ciple. Zhe Western and Atlantic Railroad vs. The State, 
69 Ga., 525,532,533. While it is true that there is a case 
pending here between the complainant and a defendant 
to the bill, in which these parties are also respondents, yet 
they have no interest in the termination of the case made 
by that writ of error, and no such connection with the de- 
fendant therein as has any bearing whatever upon their 
respective claims; they have no controversy and make no 
issue with the Lowell Machine Company, and that com- 
pany does not call in question any of the rights or claims 
set up by them. It is no party to this bill of exceptions, 
nor are they or any one of them parties to the first, in 
which it is a defendant. They stand just as they would 
have stood had there been no bill of exceptions to reverse 
a decree made in its favor. We, therefore, conclude that 
there is nothing in these exceptions. 

2. The next question made relates to-the power to mod. 
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ify or rescind an interlocutory decree, rendered upon 
cause shown why an injunction shouid not issue or a re 
ceiver be appointed; and this involves a consideration of 
the 5th, 7th and &th exceptions. The general rule is that 
an interlocutory decree is under the control of the chan. 
cellor until the final hearing. Any defendant may move, 
on ten days’ notice to the opposite party, the dissolution 
of an injunction or the revoking of any other extraordi- 
nary writ in vacation, and the chancellor is required to 
decide upon the same principles as if presiding in term. 
Code, §§3217, 4186; Strickland vs. Griffin, 70 Ga., 542, 
550, 551, 552. Nor is the movant confined to matters 
arising subsequent.to the ordering of the injunction. This 
would take away the power to act in any case where an 
order was improvidently granted, or where a mistake was 
made, as in the present instance, as to the terms of the 
order and the parties meant tobe included therein. There 
would be no means of rectifying an innocent mistake or 
of relieving from hardship’ and wrong, without a resort 
to this court; and we do not understand that sound policy, 
as inculcated by the law, encourages such a course. It is 
a fixed rule that the granting and continuing of injune: 
tions must always rest in the sound discretion of the judge, 
according to the circumstances of each case. Code, §3220 
and citations. 

3. There is nothing in the 4th exception. The receiver 
is the officer of the court, and an order appointing him 
may be revoked without giving him notice:to show cause 
why it should not be done. He is no party to a proceed: 
ing instituted for that. purpose ; it.is only in cases where 
his conduct is called in question and where it is sought to 
make him liable, or where he is called upon to account or to 
make return, that he is entitled to notice or to a hearing. 
Code, §276. He is not to be'consulted, or his wishes re- 
garded, when the question relates to the necessity of his 
appointment or its continuance. The, Code, §247, par. 5; 
covers this question; by it express power is given the 
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judges of the superior court in vacation to hear and deter- 
mine “all motions to revoke or change orders appointing 
a receiver, on ten days’ written notice being given to the 
opposite party or his solicitor, and by service with a copy 
of such motion to revoke or change such order.” 

4. The 2d and 3d exceptions seem to insist upon a prac- 
tice of which we have heretofore had no knowledge, or 
even an intimation. If a judge would maintain his au- 
thority and preserve the respect that is due to his station, 
he could not, as he did not in this case, suffer issues to be 
made and evidence offered under them touching his own 
intention and action in the case, or contradicting his rec- 
ollection of facts occurring before him. Although we are 
satisfied that such was not the purpose of counsel, yet we 
cannot withhold the expression of opinion that such a pro- 
ceeding is not altogether decorous or consistent with the 
deference due to rank and authority. 

5. We cannot say that there was any abuse of discretion 
in dissolving this injunction or rescinding the order for the 
appointment of the receiver. On all the material points 
in litigation, the evidence is conficting, and as to the ques- 
tions relative to the respective rights and liens—the nature 
and character thcreof, we express no opinion, as these 
matters may have to be passed upon hereafter by the court 
and jury, upon a fairer and fuller disclosure of facts than 
is generally attainable on the hearing of preliminary mo- 
tions by affidavits before the judge sitting in chambers. 
There is no complaint made, and if made, we do not know 
that it would have been available, of the continuance of 
the injunction as to the defendant, Dobbins. The result 
of our deliberations is, that the judgment in No. 17 must 
be affirmed. 

6. As to the other case, No. 15, we are led to the same 
conclusion. The bill makes no allegation of fraud or un- 
fairness as to the debt or lien of the Lowell Machine Com- 
pany, and does not assert that its forbearance or delay to 
enforce the judgment rendered by the circuit court of the 
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United States, was with any improper view to interfere 
with the rights of complainants, or was in aid of others 
seeking this end. The court had the right to allow this 
party, upon its application, to proceed against the mort- 
gaged property, although it was in the hands of its receiver. 
Under the circumstances disclosed, it was perhaps its duty 
to grant the request of this defendant. This results in an 
affirmance of that decision. 
Judgment affirmed in both cases. 


THE CENTRAL RAILROAD vs. FREEMAN. 


1, The court committed no error in stating the issues to the jury, 
when he informed them that the plaintiff claimed that the injuries 

. received disabled him from performing his ordinary labor. 

2. There was no error in charging to the effect that the burden was 

on the plaintiff to sustai: his allegations as to the injury sustained 
by him ; that, to entitle him to recover, he must produce evidence 
sufficient to satisfy the jury that he has sustained an injury, and 
that such injury was the direct and proximate consequence of the 
defendant’s negligence ; for, to constitute an actionable tort, there 
must be damage to the plaintiff and negligence by the defendant, 
causing the injury. Especially is this true, where the question of 
negligence was fully and fairly submitted to the jury, and they 
were instructed that they only could find the fact. 
The charge excepted to in the third ground of the motion for new 
trial was not error, and did not express any opinion on the facts, 
when taken in connection with its context. In stating the issues, 
to say that a party ‘‘ brings evidence to show,”’ etc., is not to ex- 
press an opinion as to what has been proved. 

. There was no error, after charging that a railroad, as a common 
carrier, was bound to use extraordinary diligence to transport pas- 
sengers safely, and to protect them from injury, in adding that, 
where a casualty occurred, it would authorize an inference that it 
was occasioned by defendant’s negligence, and from it the jury 
might presume negligence. 

. The court did not go outside of the case made by the pleadings in 
charging that it was the duty of the defendant to provide a safe 
track, comfortable cars, sufficient couplings, coupling-pins, etc. 
There was nothing in this to mislead the jury or divert their atten- 
tion from the real issues in the case. 
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6 There is nothing objectionable in the charge excepted to in the 
sixth ground of the motion for a new trial; it is as favorable tothe 
defendant as it could, with legal propriety, have been, and pointed 
out clearly the care and diligence that would excuse the defendant 
for the use of defective machinery in the running and use of its 

» road and cars. 

7. There is nothing in the seventh ground of the motion. It does 
not appear how the court failed to confine the jury in their finding 
to the special matters of negligence set out and relied on by the 
plaintiff in his pleadings. 

(a.) Vague and general exceptions make no issue of law that can,be 
passed upon by this court. 

8,9 The courts go very far to sustain verdicts and to avoid setting 
them aside. They must cover the issues made by the pleadings; 
but before they will be set aside for a failure in this respect, the 
deficiency must be made apparent. They are to have a reasonable 
intendment and to receive such a construction as will prevent 
their being avoided except from necessity ; and to obviate this, they 
may be so amended as to make them conform to the pleadings; 
and where part is iliegal, that may be written off. The verdict in 
this case covers the issues. 

Pa ) Where there are several pleas filed, a verdict for the defendant 
must show on which of the pleas it is rendered; but where the 

_ jury found for the plaintiff, it was, in effect; a finding against all 
of the pleas. 

10. Tne declaration in. this case alleged both general damages and 
also special damages, consisting of charges for attendance of physi- 
cians, medicines, etc. The defendant had paid certain charges of 
this character, and a receipt of an itemized bill was taken. It was 
in dispute whether or not this was a complete settlement of all 
such claims or only those to the date of the receipt. The charge 

. fully submitted the facts; and there was no-authority for finding 
separately on such questions. 

11. Although this court, if it occupied the place of a jury, might not 
have found the verdict which was found, yet it was not so exces- 
sive as to show plainly that the jury were influenced by bias to the 
plaintiff or prejudice against the defendant, or that they misap- 
prehended the case; and their finding having been approved by 
the presiding judge, this court will not interiors especially after 

a second verdict for the plaintiff. 


December 1, 1885. 


' Railroads. Damages. Negligence. Charge of Court. 
Words and Phrases. Diligence. Presumptigns. Prac- 









OCTOBER TERM, 1885. 333 






The Central Railroad ve. Freeman. 





tice in Supreme Court. Verdict. Before Judge Hurcains. 
Bibb Superior Court. October Term, 1884. 






Reported in the decision. 


Lyon & Gresuam; A. R. Lawton, for plaintiff in error 






Hu. & Harris: Bacon & Rotnerrorp, for defendant. 







HALL, Justice. 


This case has been twice tried; both verdicts were in 
favor of the plaintiff; the first was set aside, and a new trial 
granted. There was no appeal to this court from the grant 
of the first new trial, as the plaintiff alleges, in defence to 
the rule laid down as governing such cases. 

The defendant asks that the second verdict be set aside 
and a new trial be granted, upon the following grounds: 

(1.) Because the court, in stating to the jury the claims 
made by the plaintiff in his case for injuries alleged to 
have been sustained by him, said, among other things, that 
if the injury received by the plaintiff “ disabled him from 
ordinary labor,” etc.,—the plaintiff not having so claimed, 
and the statement thereof being calculated to mislead the 
jury. 

(2.) Because, after charging the jury that the burden of 
proof is on the plaintiff to sustain the allegation, and that, to 
entitle him to recover, he must produce evidence sufficient 
to satisfy the jury that he has sustained an injury, the 
court then erred in charging, “and that that injury was 
the direct proximate consequence of the negligence of the 
defendant.” 

(3.) Because the court, in stating to the jury, in his 
charge, “to support his allegation the plaintiff brings evi- 
dence to show, Ist, the relation he bore to defendant, in 
order to raise a duty on defendant’s part towards him, 2nd, 
the casualty and injury; 38rd, what ought to have been 
done by defendant and what actually. was done.” 
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(4.) Because the court, after charging that the defend- 
ant, as a carrier of passengers, was bound to use extraordi- 
nary diligence on behalf of ,itself and agents to safely 
transport the plaintiff and to protect him against injury 
to his person, erred in chargiy; Where a casualty is 
shown to have occurred, it would authorize an inference 
that they were negligently done.” Again,“ and so, when 
the defendant owed a special duty of care to the plaintiff, 
a casualty is evidence from which the jury is authorized to 
presume negligence.”—More especially are these proposi- 
tions erroneous when applied to issues and different special 
grounds of negligence set out and relied on in the plain- 
tiff’s declaration, from each of which it was alleged the 
injury to the plaintiff resulted. 

(5.) Because, having reference to the pleadings and 
issues in this case and the law, the court erred in charging 
the jury that “the measure of defendant's duty is to pro- 
vide a safe track, comfortable cars, ample couplings, 
coupling-pins, and all the other appliances necessary for 
the safety of its passengers, and that its agents or servants 
operate them in a careful and skillful manner, so as to 
render it reasonably certain that the passenger will suffer 
no injury to his person while being carried over its road. 
If the defendant failed to exercise the degree of care re- 
quired of it in these respects, it is chargeable with neglect, 
and is liable in damages for any injury resulting there- 
from.” 

(6.) Because the court erred in charging the jury that 
if, in selecting and furnishing material, machinery and 
all appliances necessary for these purposes, the defendant, 
acting through its officers and agents (as all corporations 
must), used proper care and diligence to ascertain by 
proper inspection and tests whether or not the machinery 
and app'iances were sound or defective, and furnished 
none but what appeared to be free from defect, and were 
adapted to the purposes intended, so far as such examina- 
tien enabled them to determine, then they filled the meas- 
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ure of their duty in this respect, and would not be liable 
for any injury which may have occurred; and this is the 
rule, notwithstanding the casualty may have resulted from 
actual defect in any of the appliances so furnished (as in 
a coupling-pin), pré *.,clsuch defect, if it existed, was so 
hidden as not to be discernible by careful examination. 

(7.) Because the court erred in not confining the jury 
in their finding to the special matters of negligence set 
out and relied on by the plaintiff in his pleadings. 

(8.) Because the verdict of the jury does not meet and 
cover the issues made by the pleadings on the part of the 
plaintiff in this: Ist. The plaintiff alleges the injury was 
caused by the breaking of a defective coupling pin. 2d. 
By the breaking of a coupling pin by an improper and un- 
necessary jerk.of the train, by the engineer’s sudden appli- 
cation of steam. 3d. By failure of the company to send 
a messenger far enough back on the track after the stop- 
ping of the train to warn the following freight train in 
time to stop before reaching the standing train, having 
time enough to do so. 4th. By the failure to make the 
proper connections after the parting of the trains, and 
moving the whole train out of the way before the follow- 
ing train reached that point, having time todoso. 5th. 
By the trains’ getting out of time, off their regular sched- 
ules and all mixed up on thesame schedule. 6th. Because 
the train on which plaintiff was a passenger was behind 
time and not on its schedule at the time of the collision. 
The verdict does not specify on which of these grounds of 
negligence the finding was made, or on which of them the 
defendant was at fault, 

(9.) Because the verdict does not cover the issues made 
by the defendant’s special plea of having fully settled with 
and paid the plaintiff for all special damages sustained by 
plaintiff as set out in plaintiff’s declaration, other than 
such personal or bodily injuries, if any such were sustained 
by him. It, the verdict, fails to show how much damages 
are awarded for the actual personal or bodily injuries, if 
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any, or how much for the special claims set out and sued 
for. 

(10.) Because the court erred in charging the jury, at. 
the request of the plaintiff, as follows: “The defendant 
files a special plea as follows: ‘That for all special dam- 
ages sustained by plaintiff, as alleged in his declaration, 
if any was actually sustained, paid out or sustained by 
him other than such personal or bodily injuries, if any 
such were sustained by him, this defendant has fully settled 
with and paid said plaintiff for all such, and at his special 
instance and request.’ 

“ If you believe from the evidence that the amount paid 
by the defendant, to-wit, about $78.00, if that was the 
amount, was in full of all special Semagee, such as doctor’s 
bills and medicines, and other special damages, then you 
will find for the defendant on that plea as to such special 
damages, and not include anything on that account, if, in 
your verdict, you should find any amount of damages for 
plaintiff. 

“The plaintiff, on the other hand, contends that the 
amount of $62,75 (if that was the amount paid on the bill 
made out December 13th, 1883) was for damages to per- 
sonal effects which are not now sued for, and that the ex- 
penses for medicine and doctor’s bills in that bill were 
only up to date of that bill, and that the payment made 
did not cover or include special damages, such as bills for 
medicine and doctor’s bills, subsequently incurred. 

“Tf you find frem the evidence that the payment made 
was only for such special damages up to date, and not in 
full of such expenses as were subsequently incurred, then 
I charge you that you would be authorized to find for the 
plaintiff the amount of such expenses or special damages 
subsequent to said payment (as the evidence shows you 
to have been incurred, as it shows them), provided the 
evidence satisfies the jury that such expenses were incurred 
as a necessary and direct consequence of any injury sus: 
tained by the negligence of defendant, and having arrived 
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at the amount of such expenses, you should include it in 
the amount of damages you may award if you should award 
any amount of damages in favor of the plaintiff.”—The de- 
fendant insisting that the jury, under the issues made by 
the pleas, should have found either for the defendant on 
this plea, or if for the plaintiff, then they should have 
found the amount of such special damages, and the court 
erred in directing the jury to include such amount, when 
found, in the damages they might find for the plaintiff. 

(11.) The verdict of the jury was illegal and incomplete, 
because there was no special finding on this plea of de- 
fendant. 

(12.) The verdict of the jury was contrary to the evi- 
dence. 

(13.) The verdict was contrary to law. 

(14.) The verdict was excessive as to the amount of 
damages found. Upon each and all these grounds a new 
trial was refused, and the defendant excepted. 

1. The court committed no error in stating the issues to 
the jury, when he informed them that the plaintiff claimed 
that the injuries received disabled him from performing 
his ordinary labor; this is made one of the grounds of 
damage, if not in the original, at least in the amended: 
declaration, and had.reference only to such labor as he 
was accustomed to perform in the discharge of his usual. 
avocations. 

2. In addition to what is excepted to in the second’ 
ground of the motion, and as a part of the same sentence, 
the court charged the jury, “The burden of proof is on 
the plaintiff to sustain his allegations as to the injury, and’ 
to entitle him to recover, he must produce evidence suffi- 
cient to satisfy them that he has sustained an injury, and 
that such injury was the direct and proximate consequence 
of the defendant’s negligence; for, to constitute an action- 
able tort, there must be damage to the plaintiff and negli- 
gence by the defendant, causing the injury.” We are un- 
able to discover the least error in this charge, especially 

v 75-22 





838 SUPREME COURT OF GEORGIA. 


The Central Railroad vs. Freeman. 


when the question of negligence was fairly and fully sub- 
mitted to the jury, and they were instructed that they only 
could find this fact. 

3. We do not think that the charge excepted to in the 
next ground of the motion is amenable to the criticism 
made upon it by the defendant, especially when taken 
in connection with what immediately preceded and fol- 
lowed it; the judge did not thereby express any opinion 
as to what had or had not been proved; indeed, he was 
very careful, throughout his entire charge, to disclaim any 
such purpose. The paragraph in question occurred in 
stating the issues, which were fully and fairly submitted, 
and was merely introductory to the main charge; besides, 
to say that a party “ brings evidence to show,” is not an 
affirmation that it does show the facts stated, and is quite 
distinct from, and opposite to, an assertion that he brings 
facts that show such and such things; the one form of ex- 
pression merely designates the purpose for which the evi- 
dence is introduced ; the other is a positive declaration 
that it establishes those facts. 

4. There was no error, after charging that the defendant, 
as a common carrier, was bound to use extraordinary dili- 
gence to transport passengers safely and to protect them 
from injury, in adding that, where a casualty occurred, it 
would authorize an inference that it was occasioned by de- 
fendant’s negligence, and from it the jury might presume 
negligence. It is true that the section of the Code, 2067, 
imposing this strict rule of diligence on carriers of passen. 
gers, does not in terms declare that, in all cases of injury 
to them—as does section 3033 of the Code, which prescribes 
“all ordinary care,” etc., to railroad companies and their 
agents to prevent injuries by the running of their trains 
to persons, stock and property, “the presumption is 
in all cases against them,” but it does contain what is 
equivalent in these words: “ But he” (the carrier) “is not 
liable for injuries to the person after having used such 
(extraordinary) diligence.” Whether this is a correct 
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view is quite immaterial, since the common law, which 
imposed the same rule of diligence, asserts in unequivocal 
language, that when an injury is shown, the plaintifi 
proves a prima facie case of negligence against the party 
having the railroad and train under his exclusive manage- 
ment. COarpue vs. The London & Brighton Railway Co., 
5 Adol. & Ellis, N. S., 747 (48 Eng. O. L. R.), cited with 
approval in Skenner vs. The London, Brighton & South- 
Coast Railway Co., 5 Exch. R.,787. It would seem anom- 
alous to relieve a person of whom was required a higher 
degree of diligence from a burden imposed on one from 
whom was exacted a lower degree, and the distinction here 
attempted to be drawn has never, that we are aware of, 
been recognized by our own courts. 

5. The court did not go outside of the case made by the 
pleadings in charging that it was the duty of the defend- 
ant to provide a safe track, comfortable cars, sufficient 
couplings, coupling-pins, etc.; there was nothing in this 
to mislead the jury or divert their attention from the real 
issues in the case. 

6. There is nothing objectionable in the charge excepted 
to in the sixth ground of the motion for a new trial ; it is 
as favorable to the defendant as it could with legal pro- 
priety have been, and pointed out clearly the care and 
diligence that would excuse the defendant for the use of 
defective machinery in the running and use of ifs road, 
cars, etc. 

7. There is nothing in the seventh ground of the motion. 
It does not appear how the court failed to confine the jury 
in their finding to the special matters of negligence set 
out and relied on by the plaintiff in his pleadings. Such 
vague and general exceptions make no issue of law that 
can be passed upon by this court. They specify no decis- 
ion complained of and set forth neither plainly nor other- 
wise any errror whatever. 

8, 9. The verdict of the jury meets and covers every 
issue made by the pleadings on the part of the plaintiff, 
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as specified in the eighth ground of the motion, as well as 
those made by the defendant’s special pleas, as set out in 
the ninth ground of the motion. The courts go very far 
to sustain verdicts and to avoid setting them aside. It is 
true that they must cover the issues made by the plead- 
ings, (Code, §3559), but before they will be disturbed for a 
failure in this respect, the deficiency must be made ap- 
parent. Gunn vs. Barrett,69 Ga.,689. They are to have 
a reasonable intendment, and to receive such a construc- 
tion as will prevent their being avoided except from ne- 
cessity. Oode, §3561. To obviate this, they may be so 
amended as. to make them conform to the pleadings, and 
where partly illegal, that part may be written off. Steed 
vs. Cruise, 70 Ga., 168; Carter et al. vs. Lipsey, [b., 417. 

In connection with the foregoing grounds of the motion 
for a new trial, the eleventh ground should be considered 
as germane to them. It is true, where there are several 
pleas filed, a verdict for the defendant must show upon 
which of the pleas it is rendered. Code, §3560. The ver- 
dict in this case was for the plaintiff, and being for him, it 
is to be presumed it was the intention of the jury to find 
against all of the defendant’s pleas; indeed, such a ver- 
dict renders it impossible that they should have found in 
favor of either of them; it necessarily negatives each and 
allof them. Jernigan vs. Carter, 60 Ga., 131. 

10. The charge of the court was full, fair and explicit as 
to the matters embraced in the tenth ground of the motion. 
The declaration alleged both special and general damages; 
the special damages consisted of certain claims for the 
attendance of physicians, medicines, etc., administered to 
plaintiff There was no charge for damage done to per- 
sonal property by the casualty. They, together with cer- 
tain charges for medical attendance, had been paid by the 
defendant, and plaintiff had receipted for the amount so 
pa-d, and furnished the items that made up the aggregate 
for which he so receipted. The defendant pleaded that this 
was a settlement in full of all such claims, as well such 
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as were past as those incurred after the date of the receipt. 
This the plaintiff controverted, and showed from the items 
covered by the receipt that the physician’s bill and the 
charge for medicine were only “to date.” Every fact 
bearing upon these disputed points was properly submit- 
ted by the clear, explicit, comprehensive and methodical 
charge of Judge Hutchins to the jury. It is true that he 
did not instruct them that they should find separately as 
to the different kinds of item; going to make up the dam- 
ages which were claimed by the plaintiff, and had he done 
so, we think it would have been error. There were no 
such issues as required the jury to find a special verdict, 
or to mould it in the same manner as a decree in equity. 
Code, §3562. There were no equitable pleadings to take 
the case out of the general rule that it must cover the 
issue made by the pleadings, and must be for the plaintiff 
or defendant. Jd. §3559. 

11. The general grounds that the verdict is contrary to 
law and evidence, that it is decidedly and strongly against 
the weight of evidence, without evidence to support it, 
and that the damages found are excessive, make the only 
remaining questions to be considered. It may be, that had 
we been on the jury, we could not have consented to such 
a finding, but in reviewing their action, we cannot assume 
their functions and disect them to do what they should 
have done; especially is this the case where there have 
been fwo concurrent findings, and the judge who presided 
at the last trial committed no error against the party com- 
plaining, and does not feel authorized to disturb the ver- 
dict, at least where there is evidence to sustain it, albeit 
the weight of evidence may be against it. These are rules 
too long established and too generally acquiesced in to be 
departed from, except for grave causes. The finding of 
damages may be heavy, yet it is not so excessive as to 
plainly show that the jury was influenced by bias to the 
plaintiff or prejudice against the defendant, or that they 
misapprehended the case they were called upon to try. 
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The plaintiff’s own testimony made out a case of very se- 
rious injury, which was undoubtedly modified to a con- 
siderable extent by other facts in evidence, coming from 
his own witnesses, and even by his cross-examination (for 
the defendant introduced no testimony), both as to the 
character of injury and its probable duration, and while, if 
we had the power, we would willingly modify this finding, 
yet we have too often held that we possessed no power, 
either to reduce de mages in such cases, or to interfere with 
the conclusion of tlie jury as to the credit to be given tothe 
witnesses, to now depart from these well-settled principles. 
We are, therefore, compelled, however reluctantly, to up- 
hold this verdict; but had there been the least error in 
any of the rulings or charges of the court, affecting this 
result, we should have availed ourselves of it to set the 
verdict aside and to give the defendant another hearing. 
Judgment affirmed. 


Brancu vs. THE Pruanters’ Loan anp Savines Bank. 


. Where a case was submitted to the presiding judge without a 
jury, on an agreed statement of facts in writing, there was no 
error, after the facts had been agreed upon, in refusing to open 
the agreement on motion and insert new and important facts 
therein. There was certainly no abuse of discretion, as a matter 
of practice, in so doing. 

2. Where one in possession of personalty, but without title thereto, 
sold the property an:l received the proceeds for his own use, this 
was a conversion, and a demand and refusal to deliver was not 
necessary before the bringing of an action of trover by the owner; 
nor does the fact that he sold the property in good faith make the 
act less a conversion thin would his refusal in good faith to de- 
liver the property on demand. 

. T., who was the owner of a mule, sold it to G., making a condi- 
tional sale, by which the vendor retained title until payment. 
When the note fell due, a new note in renewal of it was given by 
G. andR. In the meantime, the original note had been negotiated 
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by T. toa bank. T.«discounted the new note toB. B. demanded 
payment, bt another note was given to him by the same makers, 
reserving title in him, they stating that there were other liens of 
the same character outstanding onthe mule. The bank: ued G. 
in trover, and recovered the mule on January 19, 1882, and subse- 
quently on November 4, 1882, resold it to G. under a conditional 
sale, which was not recorded, ard gave possession back toG. On 
September 19, 1882, B. sued G. for the same 1-roperty, under his 
conditional sale, and obtained judgment on October 16, 1888. The 
sheriff delivered the mule to B., who then sold it, and subsequently 
the bank brought trover against him: 

Held, that the bank had the superior title, and B. having been put 
upon inquiry, and having acted with notice, the bank was entitled 
to recover from him the value «{ the mule. 

(a.) The judgment in favor of the bank against G. bound B. as a privy 
thereto, his being a younger title from the defendant therein; but 
if it did not, on account of irregalarity of the memorand um in the 
justice’s court where it was suad, it is evidence that the possession 
of the mulé then went into the bank. 

January 12, 1886. 


Practice in Superior Court. Trover. Bona Fides. 
Sales. Title. Conversion. Judgments. Before Judge 
Eve. City Court of Richmond County. March Term, 
1885. 


Reported in the decision. 
Ww. K. Miter, for plaintiff in error. 
F. W. Capers, Jr.; Cuas. Z. McCorp, for defendant. 


Jackson, Chief Justice. 


This was an action of trover brought by the Planters 
Loan and Savings Bank against Thomas P. Branch for the 
conversion of a mule, the plaintiff electing to take a money 
verdict. The case went before tae city court of Richmond 
county on law and facts, without jury, on the following 
agreed facts: 

On January 14, 1882, the following judgment was ren- 
dered, as appears from the docket of the justice of the 
peace of 124 D. G. M.. December 1, 1881: 
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“ Planters’ Loan om Savings Bank i ‘' 
n trover. 





ene Glieom. j 

Note for $75.00, payable to C. Toler at any bank in the city of 
Augusta, with mortgage on dark brown horse mule. Summons and 
bonds, $2.00. Case tried, and mule turned over to bank. Cost paid 
by bank. Usual summons issued.”’ 

‘‘Bank then resold, under conditional sale to Glisson, this 
property, on November 4, 1832, and took note for same, 
which was not recorded, and gave possession of mule back 
to Glisson. 

“ On September 19, 1882, Thomas P. Branch sued George 
Glisson for the same property, this mule, founded ona 
conditional sale of same, and obtained judgment therefor 
in the superior court of Richmond county, on October 16, 
1883. The sheriff delivered this mule to Thomas P. Branch, 
as his property, who sold the same prior to the institution 
of this suit. 

“One OC. Toler originally sold this mule to Glisson on a 
conditional sale. The note fell due, and a new note was 
given by Glisson and A. Rhodes to renew it. In the 
meantime, the original note had been negotiated by Toler 
to plaintiff, the bank; Toler discounted the renewal note 
to Thomas P. Branch. Branch demanded payment of his 
note; payment was not made, but a new note reserving 
title in Branch was given to Branch by Glisson and Rhodes, 
who stated that there were other liens outstanding on the 
mule of the same character. Branch recovered on this 
note and sold the mulein good faith. The bank also knew 
of the existence of this lien on the mule. 

“ Mule was worth one hundred and twenty dollars and 
plaintiff elects a money verdict.” 

The court rendered judgment for one hundred and 
twenty dollars in favor of the plaintiff, and on the denial 
of a new trial, Branch excepted. , 

1. After the facts had been agreed upon, the plaintiff in 
error moved to amend the same by adding, after the words, 
“Branch demanded payment of the note; payment was 
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not made, but a new note, reserving title in Branch, was 
given to Branch by Glisson & Rhodes, who stated that 
there were other liens outstanding on the mule, of the 
same character,” the following words: “ This statement as 
to other liens was made a few days after the note was 
given.” This motion was denied, and this is one ground for 
a new trial, and error js assigned thereon. It is matter in 
the discretion of the court below. It would be dangerous, 
after parties agree to try on an agreed statement of facts. 
to open that agreement and let in an important qualifica- 
tion of a solemn admission made in judicio in the form of 
an agreement. We cannot say that the court did wrong 
about it, at all events to the extent of abuse of his disere- 
tion exercised in a matter of practice. Besides, the agree- 
ment is in writing, and bound the parties, (Code, §408), 
and the court had no power to alter it. 

2. Branch sold the mule, and this converted the animal 
to his use, by pocketing him in the shape of money. No 
demand and refusal to deliver the mule to the bank was 
necessary, Which would merely have proved by implica- 
tion that he intendel to do what he had actually done in 
the most complete way possible. That he sold him in good 
faith does not make his act of selling the mule less a con- 
version than would his refusal in good faith to give him 
up on demand of the bank make that act the less proof 
of conversion. ; 

3. The title is in the bank. It got its title from Toler, 
the owner, by suing Glisson for the mule, on a note it dis- 
counted, with mortgage on the mule, and recovered the 
mule in troverin that action. Thisjudgment was rendered 
January 14th, 1882. It bound Branch as privy thereto, 
because his is a younger title from the defendant, Glisson. 
But if it did not, from irrégularity of the memorandum of 
the case in a court not of record, bind and conclude Branch, 
it is evidence that the mule went then into the possession 
of the bank. Even if it be no evidence of that much, then 
from the other recitals of facts, the better title of the bank 
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is manifest. Toler owned the mule; he sold to Glisson for 
note, reserving title. The bank bought this note, and got 
the mule, and on November 4th, 1882, it sold to Glisson 
conditionally, reserving title ; of this Branch had notice, 
though it was not recorded. On a renewed note, which 
Toler fraudulently put off on Branch, given by Glisson & 
Rhodes, Branch demanded payment; payment was not 
made, but Branch renewed again, with title reserved to the 
mule, and with information from Glisson & Rhodes, of other 
similar liens, and hence of the bank’s title. While the 
mule was in possession of Glisson, from the bank’s condi- 
tional sale, of which Branch thus had notice, by being put 
upon inquiry, Branch recovered it from Glisson, and sold 
it. This recovery was in October, 1883, long after the 
bank had title to the mule. It put into Branch no title 
against the bank, for Glisson had none. When Branch 
sold it, though in good faith, he converted it to his use, and 
the bank was entitled to recover from him the agreed 
value of the mule. Having notice, by the information he 
got when the note on which he recovered the mule was 
made, the record of the conditional sale was unnecessary 
to give it to him. 

The truth is, he was swindled by Toler, perhaps by 
others, but not by the bank. His title is inferior to that 
of the bank, subordinate to it, and he must lose the mule 

Judgment affirmed. 
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THomas vs. Dockrins, administrator, and vice versa. 


1, Rabun county was laid off originally from an acquisition of terri- 
tory from the Cherokee Indians, by an act of the general assembly, 
passed December 16, 1819, and was organized in the same year. 
In 1828, a part of Habersham was cut off from that county and 
added to Rabun, in which was included lot 110 of the 13th district 
of Habersham county : 

Held, that a levy which described the land levied on as lot No. 110 
of originally Habersham, now Rabun county, meant No. 110 of 
that part which was cut off from originally Habersham and added 
to Rabun county, and such levy was not void for uncertainty. 

. Where such a levy was made by a constable, and turned over to 
the sheriff, but the latter, by mistake, described the land in the 
advertisement and deed as being lot No. 110 of the 5th district of 
Rabun county, and where the defendant in ji. fa. was present at 
the sale. and with his knowledge, the purchaser, who was the 
plaintiff in fi. fa., and those holding under him, hal been in pos- 
session for twelve or fourteen years, equity would correct the mis- 
take in the deed, on a bill filed against the defendant in fi. fa. by 
the holders of the property. 

. Where a movant for a new trial was allowed until the first Tues- 
day of the next term of court after the trial to file a brief of evi- 
dence, but the judge who tried the case was not present at that 
time, and the motion was continued until the next term thereafter, 
an the brief of evidence was then approved, there was no error 
in refusing, on motion, to dismiss the motion for new trial, and in 
hearing it on its merits. 

October 13, 1885. 


Rabun County. Deeds. Equity. Mistake. New Trial. 
Practice in Superior Court. Before Judge Estes. Rabun 
Superior Court. March Term, 1885. 


Reported in the decision. 
Orane & Jones; O. H. Surton, for Thomas, 


Barrow & Erwin; W. L. MaRLer, contra. 


JACKSON, Chief Justice. 


This bill was filed by the defendant in error to correct 
a mistake in a sheriff’s deed. The issue is between a pur- 
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chaser at the sheriff’s sale, or rather one holding under 
such purchaser, and the former owner of the property, as 
whose it was sold by the sheriff. The grantee of the 
purchaser, or his representative, brought the bill against 
the defendant in execution to correct a mistake in the 
deed, which clouded his title, he being in possession, and 
having been in possession some twelve or fourteen years, 
with knowledge in defendant in fi. fa. 

The deed conveyed “ lot 110 in the 5th district of Rabun 
county,” instead of “ lot 110 of originally Habersham, now 
Rabun county,” and the prayer is to make the deed speak 
the last named words, and to enjoin the defendant in ex- 
ecution from disturbing the administrator’s possession. The 
complainant, under the charge of the court, recovered, and 
the defendant moved for a new trial, the denial of which 
is the error assigned on the grounds taken in the motion 
for a new trial. 

Two points of error are pressed in this court, first, 
that the levy, as written und entered, is void for uncertainty ; 
and, secondly, that equity cannot correct such a mistake as 
is prayed for here. 

1. Is the levy void? Rabun county was laid off from an 
acquisition of territory from the Cherokee Indians by act 
of the general assembly passed the 16th of December, 1819, 
(Laws of 1819, p. 23), and was organized the same year, 
on the 21st of December. Laws of 1819, p.112. Therefore, 
it was not carved outof territory previously given to Hab- 
ersham, but was made out of original territory ceded by 
the Indians. But on the 20th of December, 1828, a part 
of Habersham was cut off from that county and added to 
Rabun, and the words of the levy, to wit, “lot No. 110 of 
originally Habersham, now Rabun, county,” mean 110 of 
that cut-off which was part of the 13th district of originally 
Habersham. See acts of 1828, p. 58. So that the levy is 
certain. It is 110 of this cut-off territory ; therefore 110 of 
originally Habersham, now Rabun, and therefore 110 of 
the 13th district of formerly Habersham. It was not 110 
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of the 5th district of Rabun, because original Rabun was 
composed of lots in five districts, which were drawn by the 
lottery authorized by the act of 16th of December, 1819. 
There is no trouble, therefore, in finding this lot under the 
description of it in the levy. It must be No. 110 cut off 
from Habersham, and there is no other 110 cut off from 
Habersham, or originally Habersham, in Rabun county. 
Hence the levy is good. 

2. But the sheriff altered it when the constable (who 
turned it over to him for sale as the law required) handed 
him the papers, and made the mistake in the advertise- 
ment and deed of putting in the words “the 5th*district of 
Rabun,” and the purpose of the bill is to correct that error 
in the deed. 

The levy being a good and valid levy, and the defend- 
ant in execution being present at the sale, as between him 
and the purchaser, who was the plaintiff in execution, and 
his feoffees, we do not see how any damage was done him 
by the advertisement ; and that equity, in a clear case on 
facts, will correct such a mistake in the deed, is well-settled. 
Code, §§3117, 3118, 3119; Rorer on Jud. Sales, 920; 28 
Ark. R., 372. 

The facts make this case equal to the stern requirement 
of our law in Code, section 3117. ‘The evidence is clear, 
unequivocal and decisive as to the mistake.” Parol evi- 
dence is admissible. Code, section 3118. We can see no 
error, therefore, in the ruling of the court, the verdict of 
the jury and the decree of the court thereon in respect to 
the mistake; and in other respects concerning the other 
defendants to the bill, no exception is taken. 

3. The question made in the cross-bill is, whether the 
motion for a new trial should have been dismissed. The 
judge denied the motion to dismiss it, and defendant in 
error to the foregoing main writ of error excepts to that 
denial. 

The movant was allowed till the first Tuesday of the 
next term after the trial to file his brief of evidence; but 
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the judge who tried the case not being present, the motion 
was continued, and then at the next term it was heard, the 
brief being then approved by the court. Substantially 
this occurred, gathering it from scattered pieces of paper 
hastily put together by counsel; and such being the facts, 
in substance, the court was right to try the motion on the 
merits. 

So the judgment is affirmed on the cross-bill, and also 
on the main bill of exceptions 

Judgment affirmed. 


GRIZZLE vs. GADDIS. 


1. Where one holding a title by deed from a former owner brought 
ejectment against the tenant in possession of land, the latter could 
not, by equitable plea, claim from the plaintiff a specific perform- 
ance of a parol contract alleged to have been made between the 
defendant and the person from whom the plaintiff bought, and of 
which it was averred the plaintiff had notice. Especially could 
not this be done without making the plaintiff's feoffor a party. 

. A parol contract by which it was agreed that, ifa man and his 
family would take possession of certain land and cultivate and 
improve it, they should have it as their home during the lives of 
himself and wife, paying therefor a reasonable rent, and that if, 
at any time, after paying such rent from time to time, he should 
become able to purchase, the owner would convey to him a title 
for such price or sum as it was then worth, was too vague, uncer- 
tain and wanting in mutuality to furnish a foundation for a decree 
for specific performance, requiring a conveyance from the other 
party to the contract or one who purchased from him with notice. 
Nor, under such circumstances, would the original owner of the 
land, orone who purchased from him with notice, be compelled to 
pay for improvements erected thereon by the occupant. It did 
not appear that he was able to pay for the land, or that he ever 
demanded a deed prior to its sale. He held asa tenant of the orig- 
inal owner, and became atenant of the purchaser; and he could 
neither render the latter liable for improvements not assented to 
by the landlord, nor could he change the relation of landlord and 
tenant, except by consent of his landlord. 


October 13, 1885. 








OCTOBER TERM, 1885. 


Grizzle vs. Gaddis. 











Contracts. Equity. Specific Performance. Vendor 
and Purchaser. Landlord and Tenant. Betterments. Be- 
fore Judge Estes. Lumpkin Superior Court. April Term, 
1885. 







Reported in the decision. 






Wier Boyp, for plaintiff in error. 





R. H. Baker, for defendant. 







Hat, Justice. 





This was an action in the statutory form to recover lots 
of land numbers 278 and 279, situate, in the 6th district 
and first section of Lumpkin county. Both parties held 
under John H. Abercrombie,—the plaintiff by a deed from 
him dated March 8th, 1883. 

In addition to the general issue, the defendant pleaded, 
in bar of the pluintiff’s recovery, that he went into posses- 
sion of the premises on the first day of January, 1878, 
and held possession of them continuously from that time 
until the commencement of the present suit, under con- 
tract (admitted in the argument to be verbal) with the said 
Abercrombie, that if he and his family would take pos- 
session of the same and cultivate and improve it, they 
should have it as their home during the lives of defendant 
and his wife, defendant paying therefor reasonable rent; 
and if at any time, after paying such rent, from time to 
time, he should become able to purchase, he would con- 
vey to him a title to the same at such price or sum as it 
was then worth. This plea further alleges that he took 
possession under the contract, and made various improve- 
ments upon the land by clearing and fencing some fifteen 
acres of the same, removing therefrom the rocks and piling 

the same, and refitting and repairing the house thereon; 
- that these improvements were worth more than the land, 
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being of the value of three hundred dollars, while the land 
(as we are led to infer from the somewhat loose and con- 
fused statements in the plea) was not worth, without the 
improvements, more than fifty dollars; that in addition to 
the value of the improvements and repairs made by him, 
he had, while he remained in possession, paid in rents two 
hundred dollars, and that plaintiff had due and legal notice 
of all the foregoing facts before she made the purchase, 
and took from Abercrombie a conveyance of the land; 
that Abercrombie had removed beyond the state and could 
not be made a party tothe suit or subject to the judgment 
and decree that might be rendered in the case; he ten- 
dered to the plaintiff and her feoffor fifty dollars in full of 
the purchase money, and prayed that she be decreed to per- 
form specifically his agreement with Abercrombie, and that 
the title to the land be vested in him upon his paying into 
court the sum of tifty dollars, which he alleged was the 
purchase money, or such other sum as might be deemed 
equitable; or, in the event that this could not be done, 
then he asked a decree in his favor for such sum, in the 
nature of damages, as would be an equitable compensation 
for improvements put on the land, and that the same should 
be held subject to the amount so found to be due him, and 
that he might have such other relief as the nature of his 
case required, etc. 

When the case was called, plaintiff demurred to this 
plea; the court sustained the demurrer and ordered it 
stricken. The plaintiff had a verdict, and the defendant 
asked a new trial, upon various grounds, among them 
that there was error in sustaining the demurrer to this 
plea. This is the only ground of the motion insisted on 
at the hearing before this court. 

In any view that we have been able to take of the ques- 
tions raised and discussed on this assignment of error, we 
are quite clear that the judgment on the demurrer was cor- 
rect. 

1. The plaintiff could not be called upon to execute 
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specifically the defendant’s contract with Abercrombie, to 
which she was in nowise a party; and especially ig this 
true in the absence of Abercrombie, who was not made a 
party to this proceeding, and who was principally inter- 
ested in the decree or judgment prayed. Lavender vs. 
Thomas.18 Ga., 668. Indeed, it is very questionable if he 
could in this manner becomes a party to this suit. Had 
this been a regular action of ejectment, in which he was 
made a lessor of the plaintiff, there would have been more 
propriety in calling upon him to respond to this prayer, 
for, in that event, the equities between him and the plain- 
tiff could have been adjusted. This defenceto a regular ac- 
tion of ejectment might then have the effect of changing the 
forum to a court of equity, where all the parties could be 
brought rightfully into equity, and when thus before it, 
the court would be required to proceed and give full relief 
to all of them in reference to the subject-matter in contro- 
versy. Code, §3085. 

2. Even if this were a bill in equity, to which Aber- 
crombie and the plaintiff, his vendee, who had pur- 
chased with notice of this defendant’s equity, were par- 
ties, a specific performance of this contract could not 
be decreed against them, because the contract is vague 
and uncertain. There is no amount specified in the alleged 
contract at which he might purchase the land in the event 
that he became able and desired to do so; the time when 
he would be entitled to a conveyance is altogether indefi- 
nite; there is no obligation on his part to become a pur- 
chaser; this is left optional with him; there is no mutu- 
ality in this contract; neither Abercrombie nor his 
assignee could have enforced the performance of this con- 
tract against the defendant. Beall, ex’rs, vs. Clark et al.,. 
71 Ga., 852; especially Dorsey vs. Parkman, 12 Howard 
R., 126, there cited; Miller et al. vs. Cotten et al., 5 Ga., 
841. 

3. Still less justification would there have been for com- 
pelling the plaintiff or her vendor to pay the defendant 

v 75-23 
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for improvements he made upon the land, or in holding 
the same liable therefor; the contract set out contains no 
such stipulation ; it is not asserted that he was able to pay 
for it, or that he ever demanded a deed for the same prior 
to its sale and conveyance tothe plaintiff. When it suited 
his inclination or convenience to do so, he may have 
elected, at some time or other to become its owner, and, for 
aught that appears to the contrary, may have improved it 
in contemplation of such anevent. There can be no doubt 
that he was the tenant of Abercrombie, and, after the sale 
and conveyance by him to the plaintiff, he became, by 
operation of law, her tenant, and as such his landlord was 
not liable to him for substantial improvements, unless they 
were placed upon the premises by the landlord’s consent, 
Code, §2284. Being a tenant, he could not change the 
character of his holding, except by the landlord’s consent, 
as by becoming a purchaser from him, and while he re- 
mained in possession in that relation, he could not dispute 
his landlord’s title. Code, §2283. 
Judgment affirmed. 


RossiGNoLtL, trustee, vs. THz NorTHEASTERN RaILRoaD. 


The law does not impose upon railroad companies the duty of mak- 
ing and keeping up stock-gaps at points where their tracks enter 
and leave fields through which they run; and where a declaration 
alleged that, by reason of a failure to make and keep up such 
stock-gaps, cattle entered the plaintiff's field and damaged him, but 
failed toshow that there was any contract between the parties mak- 
ing it the duty of the road to make and keep up such barriers, such 
declaration was properly dismissed on demurrer. Nor could such 
a duty be inferred from the mere fact that the plaintiff voluntarily 
gave the right-of-way through his field to the company. 


October 13, 1885 


Railroads. Damages. Negligence. Cattle. Before 
Judge Estes. Habersham Superior Court. March Term, 
1885. 
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Rossignoll, trustee, ts. The Northeastern Railroad. 


Reported in the decision. 
CranE & Jones, for plaintiff in error. 
C. H. Sutton, for defendant. 

Hat, Justice. 


The plaintiff donated to the railroad company a right- 
of-way through an enclosed field belonging to him: the 
fence around this field came to the road-bed on each side 
of the same, and at each place where the road intersected 
the enclosure, stock-guards were placed by the company at 
both the openings made in the enclosure by its road. The 
declaration alleged these facts; and further, that these 
guards were insufficient to keep the stock out of his field, 
on which was a growing crop of corn and other field 
products; that, in consequence of the insufficiency of these 
stock-gaps or guards, hogs got into his field and destroyed 
his growing crop; that he was thus damaged by the neg- 
ligent construction of these barriers to the ingress of stock, 
and by suffering them to fall into decay and not keeping 
them in repair. No contract was set out, by which the 
company bound itself to protect the plaintiff’s field from 
the incursion and ravages of stock by undertaking to erect 
and maintain these gaps, and, at the hearing, the defendant 
demurred to the declaration, because it set forth no cause 
of action. The demurrer was sustained, and the suit was 
dismissed. This judgment was assigned as error. 

There is nothing in the assignment. The law does not 
impose upon the company the duty of making and keep- 
ing up these guards, and, in the absence of any agreement 
between the parties to that effect, we cannot infer ‘hat 
duty from the fact that the right-of way was the voluntary 
gift of the plaintiff. There was no such condition attached 
to the gift, and it 1s not to be presumed that it would have 
been accepted upon such terms. The company might not 
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have been willing to accept it with the liability that such 
an arrangement would have imposed. No right of the 
plaintiff has been violated by the defendant; it has been 
guilty of no breach of duty, public or private, given by 
law, or flowing from relations created by contract, express 
or implied. Code, §§2951, 2953, 2954. The loss of the 
plaintiff is damnum absque injuria, and gives no right of 
action. To entitle a party to such an action, there must 
be a violation of right, accompanied with damage. Jd., 
ut sup. 
Judgment affirmed. 


ASKEA vs. THE StaTe or GEORGIA. 


. The rule that a conviction cannot be had on the uncorroborated 
testimony of an accomplice applies only to cases of felony. In 
misdemeanors, the complicity of the witness goes to his credit; 
and in this case, the defendant was convicted and sentenced for a 
misdemeanor. 

- The witness claimed to be an accomplice in this case was suffi- 
ciently corroborated by other testimony. 

. The wife cf an accomplice is a competent witness to testify to any 
fact in a criminal proceeding not against her husband, if he be not 
on trial and not affected by such testimony. 


October 13, 1885. 


Criminal Law. Accomplice. Witness. Husband and 
Wife. Before Judge Estes. Habersham Superior Court. 
March Adjourned Term, 1885. 


Reported in the decision. 


H. S. West; Crane & Jones, for plaintiff in error. 


W. S. Erwin, solicitor general, by Frank L. HARAL- 
son; ©. H. Surron, for the state. 
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BLANDFORD, Justice. 


The plaintiff in error was indicted and found guilty of 
cattle stealing, and he complains that he was improperly 
convicted, because the main evidence against him was that 
of one Mansfield, who had been convicted of the same 
offense and was an accomplice. 

The record shows that the corpus delicti was shown by 
the testimony of the prosecutor. The wife of Mansfield 
corroborated him in this, that plaintiff in error came to 
Mansfield’s house on the morning of the day the offense 
was committed, and they went off together; that the ac- 
cused came back at or near dark and carried off part of 
the beef; he asked Mansfield “if he had got that fixed 
up;” the reply was, “that it was.” Askea carried off 
one quarter of the beef; this was between sundown and 
dark of the day the yearling was killed. Joe Berry and 
James Mullen also corroborate Mansfield as to his and 
Askea’s being together at or about the time the yearling 
was killed. 

The wife of an accomplice is a competent witness to 
testify to any fact in acriminal proceeding not against her 
husband, although her husband may have been an accom- 
plice, if he be not on trial and is not affected by such tes- 
timony of the wife under the act of 1866, as contained in 
section 3854 of the Code. Inthe case of Parsons vs. State, 
43 Ga., 197, this court held that the rule that a conviction 
could not be had on the uncorroborated testimony of an 
accomplice only applied to cases of felonies. In misde- 
meanors the complicity of the witness goes to his credit. 
The plaintiff in error was convicted and sentenced as for 
a misdemeanor. 

Judgment affirmed. 
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Norris vs. PotuarD et al. Mora@an vs. POLLARD. 
(Jackson, C. J., not presiding because of indisposition.] 


1. Where a suit was brought jointly against two defendants, based 
on promissory notes which were joint and several on their face, 
and one of the defendants filed pleas under oath, and the other (as 
alleged in a bill subsequently filed, and admitted by demurrer) in 
fact was only a surety for the first, and was so known to be by the 
plaintiff, and labored under a misapprehension, supposing the 
pleas to have been filed on behalf of both, and the presiding judge 
rendered a judgment by default against the latter defendant be- 
fore judgment was obtained against the principal, it is at least 
doubtful whether such judgment was not void, under the constitu- 
tion. Certainly the surety is liable for no greater amount than is 
found to be due from the principal ; and the course pursued tended 
to his injury. 

2. The judgment was, at least, highly irregular. There is no law 
authorizing separate judgments to be rendered by different tribu- 
nals against different defendants, and at different terms, where 
they are joined in the same action. 

(a.) Although the judgment may be void for any cause, such as fraud, 
accident or mistake, this would not oust chancery of its jurisdic- 
tion to set it aside, provided it was not occasioned by the negli- 
gence or fault of the complainant. It is so alleged in this case, 
and admitted by demurrer. 

(b.) The surety was at least entitled to have the execution of the 
judgment restrained until the termination of the suit against his 
principal, his liability being collateral to and commensurate with 
that of such principal. ; 

. The fact that a judge pro hac vice rendered the judgment sought 
to be enjoined did not render him competent or authorize him to 
act in matters arising subsequently to that trial. His power ter- 
minated with the end of the trial in which he was authorized to 
preside. Where an injuaction is required, and the judge of the 
circuit is disqualified from acting, the application for it must be 
made to some other judge of the superior court, who is qualified, 
and jurisdiction, in that event, is conferred upon him to act. 

. Where an action was brought in the name of Printup, Brother & 
Pollard, for the use of William J. Pollard, based upon four prom- 
issory notes, two of which were payable to the order of Printup, 
Brother & Pollard, and the others to William J. Pollard, and it did 
not appear that the first two notes had been indorsed or assigned 
by the firm to Pollard, or that the last two had been assigned by 
Pollard to the firm, such a declaration was demurrable because of 
a misjoinder of causes of action, and the want of proper parties as 
to two of the notes sued on. 
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5. Such a declaration could not be amended by striking from it the 
words ‘‘ Printup, Brother & Pollard, for the use,’’ and adding to 
the copy notes appended thereto, payable to’the order of the firm, 
their blank endorsement of the same. Such an amendment would 
make new parties and a new cause of action. 

(a.) Directions are given that the judgment awarded against the surety 
be set aside; that the bill sued out at his instance to enjoin the 
judgment be then dismissed at the cost of the defendants other 
than the sheriff; that the verdict found against the other defend- 
ant be set aside; and that a new trial be granted to both defend- 
ants. 


January 26, 1886. 


Practice in Superior Court. Judgments. Constitutional 
Law. Principal and Surety. Injunction. Parties. Ac- 
tions. Amendment. Practice in Supreme Court. Before 
J. GaNnaHL, Esq., Judge pro hac vice. Richmond Superior 
Court. April Term, 1885. Before M. P. Carro.t, Esq., 
Judge pro hac vice. Oolumbia County. At Chambers. 
August 26, 1885. 


Reported in the decision. 


SaLem Dotcuaen, for plaintiffs in error. 


Tutt & LockuHart, for defendants. 
HALL, Justice. 


Both of these writs of error are founded upon different 
judgments, rendered separately, against Morgan and Nor. 
ris, who were joint defendants in the same suit. Defences 
were set up to the suit in Morgan’s name alone, who was 
the principal in the four notes sued on, and Norris, al- 
though not so appearing on the paper, was, in fact, only 
the surety of Morgan, which was well known to Pollard, 
the real plaintiff in the cause. Norris was misled as to his 
being defended, and was under the impression that the 
pleas filed were in the joint names of himself and Morgan, 
his principal in the paper. There being no defence as 
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to him, and the notes sued on being unconditional con- 
tracts, in writing, the court, on motion of plaintiff’s counsel 
awarded judgment against him without the intervention 
of a jury. 

The case was then tried as against his co-defendant, 
upon the issues found on his several pleas, and a verdict 
returned on each of them in favor of the plaintiffs. Mor- 
gan moved to set the verdict aside, and prayed for a new 
trial, on the grounds set forth in his motion. The hearing 
of the motion was postponed to a future time, and pending 
it, the rendering of judgment upon the verdict was super- 
seded. While this proceeding was suspended, the plaintiff 
caused an execution to issue upon the judgment against 
Norris, which was levied on his property. Norris filed his 
bill on the equity side of the court against Pollard and 
others, the plaintiffs, and against the sheriff levying the 
fi. fa. issuing from the judgment obtained against the com- 
plainant, alleging the foregoing facts and others, and pray- 
ing that an injunction issue restruining the respondents 
from enforcing the judgment obtained against him until 
a final judgment was had by respondent, Pollard, against 
Morgan, and for other relief. The injunction was ordered, 
as prayed, by the Honorable R. W. Carswell, Judge of the 
superior courts of the Middle Circuit, the Honorable Henry 
C. Roney, Judge of the Augusta Cireuit, where the bill was 
brought, being disqualified to act in the matter. It ap- 
peared from the allegations in the bill that the judgment 
sought to be enjoined thereby had been rendered by M. 
P. Carroll, Esq., as judge pro hac vice. When the bill was 
called for a hearing before Joseph Ganahl, Nsq., who had 
been selected to preside in the place of the judge of the 
circuit, the defendants insisted upon a demurrer, filed 
thereto, upon the following among other grounds, viz.: 
That Judge Carswell had no jurisdiction to order the in- 
junction; that M. P. Oarroll, Esq., the judge pro hac vice 
who awarded the judgment, was alone competent and au- 
thorized to enjoin its execution; that there was no equity 
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in the bill; that complainant had an adequate remedy at 
law by motion to set aside the judgment; that he was in 
laches by allowing the judgment to go against him without 
objection; that the judgment was conclusive; that the 
notes on which the judgment was founded were several as 
well as joint, and, although the action against him and 
the other was joint, this was no bar to awarding a separate 
judgment against him by the court, etc. This demurrer 
was sustained, and the bill was dismissed. To this decree 
the complainant excepted, and this writ of error was sued 
out to set aside and reverse it. 

1. It is at least doubtful if the judgment awarded by 
the court against one of the joint defendants, while the 
suit was pending and undetermined upon the pleas filed 
by his co-defendant, for whom he was only surety, was not 
void. Under the constitution, Code, §5145, the court can 
render judgment, without the verdict of a jury, only in 
civil cases founded on unconditional contracis in writing, 
where an issuable defence is not filed under oath or affirma- 
tion. There was an issuable defence made in this case, as 
prescribed by the constitution. The plaintiff chose to 
treat the contract as joint, and there was nothing in the 
case authorizing or justifying the severance of the defend- 
ants; both of them had been served ; they were both in life, 
and both within the jurisdiction of the court. There was 
no defence set up here that would not have been as avail- 
able to the complainant, as to his co-defendant in the com- 
mon Jaw suit, considering the relation they bore to each 
other and to the plaintiffs in that suit, that of principal and 
surety. That the respondent owed a duty to this complain- 
ant as the surety of his principal debtor, and that he was 
bound to act toward him in the utmost good faith, will not 
be questioned, and it is equally clear that the surety is 
liable for no greater amount than is found to be due from 
the principal ; his liability cannot be extended beyond that 
of his principal. This follows from the very nature of the 
contract. Code, §2149 and citations. The course pursued 
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here was, to say the least, injurious to the surety. Jb., 
§2154. Although it did not appear from the contract 
that the complainant bore that relation to it, yet according 
to the allegations in the bill, the respondent knew that to 
be a fact, and irrespective of the form of the engagement, 
that is all that is material to the creation of the relation and 
to charge the creditor with all the duties and obligations 
arising therefrom. Jb., §2151. Admitting, as does the 
demurrer, the facts set forth in the bill, to say the least, 
the course pursued was an undue advantage taken of the 
complainant, and to which, it must be apparent, he would 
not have subjected himself, unless he had been laboring 
under some gross misapprehension, or unless he had been 
misled by some mistake. These are issues of fact which 
should have been passed upon by the jury on the trial of 
the cause. 

2. It is manifest that the judgment in question was, to 
say the least of it, highly irregular. We know of no law 
authorizing separate judgments rendered by different tri- 
bunals, against different defendants and at different times, 
where they are joined in the same action. On thecontrary, 
the rule is well settled that the verdict must cover the issues 
made by the pleadings. Code, §3559. But although the 
judgment be void for any cause, such as fraud, accident or 
mistake, this would not oust chancery of its jurisdiction to 
set it aside, provided that it was not occasioned by the neg- 
ligence or fault of the complainant. Code, §3595. The 
allegation here demurred to charged that complainant 
was not negligent or at fault, but was honestly misled as 
to filing of his defence, and it does not seem to us that 
it was essential that he should have detailed in his plead- 
ings all the facts that led him into this error. The char- 
acter of his defence was unmistakable, and must have been 
known to the respondent, whether it was so known to his 
attorney or not. 

We think there was error in sustaining this demurrer 
and ordering the bill to be dismissed. The complainant 
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was at least entitled to have the execution of the judg- 
ment restrained until the termination of the suit against 
his principal, in order to ascertain by that final judgment 
the extent to which he was liable, as his undertaking 
was only collateral to, and his liability commensurate with, 
that of the other defendant in the common-law suit. If, 
for any cause, he failed to set up this defence, and judgment 
went against him, he was not precluded by that judgment, 
under our Code, §2149, from showing this fact and protect- 
ing himself, at least to this extent. 

3. The fact that a judge pro hac vice rendered the judg- 
ment sought to be enjoined, did not render him competent 
or authorize him to act in matters arising subsequent to 
that trial. His power terminated with the end of the trial 
in which he was selected to preside. Code, §§5147, 250. 
Where an injunction is required and the judge of the cir- 
cuit is disqualified to act, the application for it must be 
made to some other judge of the superior courts who is 
qualified, and jurisdiction in that event is conferred upon 
him to act. Code, §247, sub-section 2, 248. The decree 
in this case, No. 19, is therefore set aside, and the judgment 
excepted to must for these reasons be reversed. 

4, 5. We are next to consider the case as tried on the 
issues made by the defendant, Morgan. The action was at 
the instance of Printup, Bro. & Pollard for the use of 
William J. Pollard, and was founded upon four promissory 
notes, two of which were payable to the order of plaintiffs 
and the other twoto William J. Pollard. The declaration 
showed no assignment of the last two notes to the plaintiffs, 
and in fact there was none; nor did the copy of the first 
two attached to the declaration show any assignment 
thereof, by endorsement or otherwise, by the plaintiffs to 
Pollard. 

To this declaration the defendant, Morgan, demurred, 
because there was a misjoinder of causes of action and a 
want of parties as to two of the notes sued on. The 
grounds of the demurrer were obvious, and would at least 
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have put the. plaintiff to his election as to the cause and 
party on which he would proceed.. The Governor, for the 
use, etc.,vs. Hicks et al., 12 Ga., 189. Recognizing the 
position in which the demurrer placed him, the plaintiff 
sought to obviate the difficulty it raised by amending his 
declaration by striking therefrom the names of “ Printup, 
Brother & Pollard for the use,” and by adding to the 
copy notes appended thereto, payable to the order of that 
firm, their blank indorsement of the same. Objection was 
made to these amendments, because there was nothing left 
to amend by, and because they introduced both a new 
party and a new cause of action. This objection was 
overruled, and these questions, with others, were made 
grounds of the motion for a new trial which was refused. 
In the view we take, these points only need be considered. 

This is certainly ananomalous,if not an unprecedented, 
proceeding; it is so unlike anything that we have seen or 
read of, or which has been brought to our notice by coun- 
sel learned in the law, that we have labored under much 
embarrassment as to the proper disposition to make of it. 
We are satisfied that the demurrer in the first instance 
was well taken; that there was a misjoinder of causes of 
action, as the suit originally stood, and as to two of the 
notes, those payable to the order of Pollard, showed no 
right whatever in the original plaintiffs to maintain the 
suit. Had the suit been brought in the name of Pollard 
for the use of Printup, Bro. & Pollard, it would have 
rested on a solid foundation as to these notes, but as to 
the other two notes payable to the order of that firm, Pol- 
lard could not have maintained on them a suit for their 
use, unless it had been both alleged and shown that they 
had been indorsed to him for that purpose. Had they 
been indorsed to him before the commencement of the 
action, then the suit would have been properly brought 
in hisown name. This, however, is not. the point con- 
tested ; the precise question is, whether he could so amend 
his declaration at the trial as to make it conform to this 
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state of facts; and after much reflection, we have come to 
the conclusion that the amendment was not allowable. We 
think that it made new parties and an entirely new cause 
of action. It is quite another action than that which was 
originally instituted and which was pending when the 
trial came. So radical a change cannot be wrought by 
amendments to the pleadings. The provision of our Code 
§3480, is explicit upon this subject: “* No amendment ad- 
ding a new and distinct cause of action, or new and dis- 
tinct parties, shall be allowed, unless expressly provided 
for by law.” Weknow of no provision of law, express or 
implied, that can cure by amendment the mass of defects 
which this record exhibits. We have seen that the de- 
murrer to this suit should have been sustained, and in view 
of the separate judgment previously awarded against 
Norris, by severing him from his co-defendant, and the pe- 
culiar defence set up by Morgan, especially the plea of 
payment, which he insisted applied to the notes payable 
“to the order of Pollard, and which was appropriated con- 
trary to his instructions, partly to these notes and partiy 
to the others, payable to the firm of which he was a member, 
and in view of the further fact this Norris claimed to be 
only surety upon Morgan’s paper, which relation he 
alleges was well known to Pollard, this amendment should 
not have been allowed. Its tendency was to complicate 
the rights and embarrass the defences set up by these 
parties. 

The new trial should have been ordered, for these rea- 
sons, if for no others. And giving to this case such direc- 
tion as should have been taken in the superior court, we 
order that the judgment awarded therein against Norris 
be set aside, and when set aside that the bill sued out at 
his instance enjoining said judgment be dismissed at the 
cost of the defendants other than the sheriff; that the 
verdict found against Morgan be likewise set aside, 
and a new trial be granted in the case both as to Morgan 
and Norris, leaving the case as it stood at the commence- 
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ment of the trial, with liberty to the parties to take such 
course as to the prosecution or defence of the suit as they 
shall be advised is conformable to law. 

Judgment reversed. 


—___ — 


Tue NatTionaAL Bank or Avausta vs. CUNNINGHAM. 


- When this case was before the court on a former occasion, it was 

held that contracts for the purchase and sale of cotton futures were 
gaming contracts, and wereimmoral, illegal and contrary to public 
policy; and that all evidences of debt executed on such a consid- 
eration were void in the hands of any person, even though it be a 
bona fide purchaser before due and without notice. These princi- 
ples are now reaffirmed. 
Where a broker is privy to such a wagering contract, and brings 
the parties together for the very purpose of entering into the ille- 
gal agreement, he is particeps criminis, and cannot recover for 
services or losses incurred by himself in forwarding the transac- 
tion. Where a note was given to brokers for money which was to 
be expended by them in purchasing cotton futures for and on ac- 
count of the maker, and no money went into his hands, such note 
was void. 

(a.) The case in 45 Ga., 501, differs from this; but in so far as it con- 
flicts with the present ruling, it is overruled. 

8. Where one of the payees of the note testified that he had ad- 
vanced to the maker $1,000 to pay his sisters for their interest in 
certain real estate, the deed from his sisters to him, which recited 
five hundred dollars as its consideration, was admissible in evi- 
dence, in connection with the evidence of the attorney who drew 
it, who testified that he wrote the deed; that he was the attorney 
of the payees of the note, and after examining the title to the realty, 
he found that the maker’s sisters still owned an interest threin, 
and that it was necessary to put the title in him, so that his deed 
to secure the note might be good security; and that his recollec- 
tion was that the maker conveyed other property to his sisters for 
their interest. The deed, in connection with this testimony, tend- 
ed to contradict and impeach the payee of the note. 


January 12, 1896, 


Cotton Futures. Contracts. Consideration. Public 
Policy. Promissory Notes. Evidence. Before Judge 
Rongy. Richmond Superior Court. October Adjourned 


Term, 1884. 
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Frank H. Miter, for plaintiff in error 






Foster & Lamar, for defendant. 







BLANDFORD, Justice. 





1, 2. When this case was before this court at Septem- 
ber term, 1853, as found reported in 71 Ga., 400, it was 
then held that contracts for the purchase and sale of cot- 
ton futures are gaming contracts. They are immoral, ille- 
gal and contrary to public policy; and all evidences of 
debt executed on such consideration are void in the hands 
of any person, even though it be a bona fie purchaser 
before due and without notice. What was then held and 
decided we now adhere to. 

The note in this case was given to Warren, Wallace & 
Company, who are the payees. The evidence shows that 
the consideration was for money which was to be expended 
by them in purchasing cotton futures for and on account 
of Cunningham. No money ever went into his hands, but 
Warren, Wallace & Company inaugurated, set on foot and 
consummated this nefarious transaction. In this respect 
this case differs from the case in 45 Ga., 501. 

The Supreme Court of the United States, in Irwin vs. 
Williar and another, 110 U. S. R., 499, held, “ When a 
broker is privy to such a wagering contract, and brings 
the parties together for the very purpose of entering the 
illegal agreement, he is particeps criminis, and cannot re- 
cover for services rendered, or losses incurred by himself 
in forwarding the transtction.” 

We recognize the principle here laid down as good law, 
founded upon high principles of morality and sound pub- 
lic policy. The agency of Warren, Wallace & Company, 
being connected as they were in bringing about this trans- 
action, and carrying the same through, rendered them 
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particeps criminis, so that the contract with Cunningham, 
growing out of the illegal transaction, is void. Anything 
that may have been decided in 45 Ga., 501, which is in 
conflict with what is here decided, may be considered as 
overruled; indeed, we much doubt the correctness of that 
decision. 

3. Was the deed from Cunningham’s sisters to him, of 
their interest in the Millview place, properly admitted in 
evidence to contradict or impeach Wallace, who had tes- 
tified that he had advanced to Cunningham one thousand 
dollars to pay his sisters for their interest in the Millview 
property, the deed reciting five hundred dollars as the 
consideration? Weare of the opinion that the deed was 
properly admitted in evidence, taken in connection with 
the testimony of Co!onel Black, who testified that he 
wrote the deed; that he was the attorney of Warren, Wal- 
lace & Co.; that when he examined the title to the Mill- 
view place, he found that Cunningham’s sisters still owned 
an interest in the property, and it was necessary to put 
the title in Cunningham so that his deed to Warren, Wal- 
lace & Oo. to secure the payment of the note might be 
good security; his recollection was that Cunningham con- 
veyed other property to his sisters for their interest in the 
Millview place, Wallace having testified that the thousand 
dollars thus advanced to Cunningham constituted a part 
of the consideration of the notes suedon. The testimony 
of Black, in connection with the deed admitted in evi- 
dence, tended to contradict Wallace, and also to show 
that no such consideration as one thousand dollars entered 
into the note sued on. 

It is not necessary to notice any other of the assignments 
of error, as what we have said rules and controls this case 

Judgment affirmed. 
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1. Semble, that the survey made of the county line between the coun- 
ties of Rabun and Habersham, in 1878, was insufficient, and did not 
conform to the act of 1828, which added a part of the county of 
Habersham to the county of Rabun. 

2. The act of 1879 makes it imperative that, when the grand jury 
presents that the line between its county and an adjoining county 
is undefined or in dispute, the ordinary shall transmit forthwith 
a certified copy of such presentment to the ordinary of said adjoin- 
ing county ; and it is the duty of the ordinaries of the respective 
counties to notify and direct the county surveyors to survey, mark 

_out and define such disputed county lines. There is no discretion 
vested in the ordinary notified as to his duty, and upon his refusal 
to perform it, a mandamus will be granted to compel him to do so. 


October 13, 1885. 






















County Matters. RabunCounty. Habersham County, 
Mandamus. Before Judge Estes. Rabun Oounty. At 
Chambers. September 14, 1886. 







Reported in the decision. 







J. J. Kinsey, for plaintiff in error. 


H. S. Wxst; Louis Davis, for defendant. 






BLaANpDForRD, Justice. 










The grand jury of Habersham county having presented 
that the county line between that county and Rabun 
county was undefined, requested the ordinary of Haber- 
sham to have the same defined and surveyed. This pre- 
sentment was certified to the ordinary of Rabun county- 
by the ordinary of Habersham, and he was requested by the: 
last mentioned ordin-ry to direct the county surveyor of 
Rabun to run off, mark and define said county line; which 
he refused to comply with. The ordinary of Habersham 
filed his petition to the superior court, for a writ of man- 
damus to compel the ordinary of Rabun county to direct 
the county surveyor of Rabun, in conjunction with the 
v-75-24 
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county surveyor of Habersham, to mark out and define 
the line between said counties. A mandamus nisi was 
granted by the judge of the superior court of Rabun county. 
This was answered by the ordinary of Rabun county, in 
which he claimed that the line between the two counties 
was not undefined or in dispute, but that the same had 
been surveyed in 1878, and he annexed to his answer a 
plat of said survey. The judge of the superior court held 
that this answer was not sufficient in law, and he made 
the mandamus absolute. This judgment is excepted to, 
and this is the error alleged. 

The act of December 20th, 1828 (Acts of 1828, p. 58), 
is “An act to add a part of the county of Habersham to the 
county of Rabun,” and it provides that “so much of the 
county of Habersham as lies north and east of a line be- 
ginning near the upper end of the falls on Talloola river, at 
the corner of fraction number one hundred and eighty- 
three, in the thirteenth district of said county of Haber- 
sham, thence the ridge a northwest direction, dividing the 
water of said river Talloola and the waters of Panther creek, 
Deep creek and Leuque creek, until said dividing ridge in- 
tersects or strikes what is called Blair’s line, thence on said 
Blair’s line until the same strikes Wild Cat creek, the line 
dividing Rabun from Habersham county, the same being a 
part of the thirteenth district of Habersham county. be 
added to, and become a part of the county of Rabun.” 
The plat of the survey made in 1878, annexed to the an- 
swer of the ordinary of Rabun county, is unsatisfactory, 
and it does not clearly define the line between these two 
counties, particularly that portion of the line embraced in 
‘the act of 1828, adding a part of the county of Habersham 
to the county of Rabun, before set out. This survey was 
made by and under the authority of the act of 1785, as 
embraced in sections 574 to 576 of the Code. 

On the 20th of October, 1879, the legislature passed an- 
other act entitled “An act to define by re-survey the county 
lines of this state, when the same are unknown or in dispute 
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and for other purposes.” Acts of 1878 and 1879, p. 186. 
This latter act provides that, whenever the grand jury at 
any term of the superior court, in any one of the counties of 
this state, shall, in their general presentments, recommend 
that the county line, or any portion thereof, between said 
county and some other county adjoining, which is unde- 
fined, unknown or in dispute, be re-surveyed and establish- 
ed, it is made the duty of the ordinary to forthwith transmit 
a certified copy of said presentments to the ordinary of 
the adjoining county, and it is made the duty of the ordi- 
naries of each of said counties to notify and direct the 
county surveyors of their respective counties to run off, 
mark and define said county line, taking all due precaution 
to arrive at the true line. Under this last mentioned act, 
-the grand jury of Habersham sought to have the line be- 
tween Rabun and Habersham surveyed and defined. 

While we are inclined to think that the judge of the 
superior court was right in holding the action of the ordi- 
nary of Rabun county insufficient, under the survey made 
in 1878, inasmuch as it wholly failed to show that the line 
between these counties was not in dispute, yet when we 
consider the act of 1879, there remains no doubt as to the 
correctness of his judgment. This last act is imperative, 
‘that, when the grand jury presents that a line between its 
county and an adjoining county is undefined or in dispute, 
the ordinary shall forthwith transmit a certified copy 
of such presentment to the ordinary of such adjoining 
county, and it is made the duty of the ordinaries of the 
respective counties to notify and direct the county sur- 
veyors of their counties to survey and mark out and define 
such disputed county line. The ordinary of Rabun county 
had no discretion; his duty under the act enjoined him to 
notify and direct the county surveyor of Rabun county to 
proceed under this act ; hence the court was right in mak- 
ing the mandamus absolute. 

It would be better for the legislature to amend this law 
so as to provide that the presentment of the grand jury 
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be certified to the governor, and that he should appoint a 
competent surveyor to define the county line. 
Judgment affirmed. 


W. M. & R. J. Lowry vs. McLain et ai. 


1. Where a steam engine was sold by the agent of a firm, and nego- 
tiable promissory notes were given, in which the printed form used 
was altered, so as to make such notes payable to the agent instead 
of tothe firm, but in a printed addition to the notes it was pro- 
vided that the title to the engine should remain in the firm until 
payment was made, if subsequently the name of the firm was 
stricken in this printed addition and that of the agent was sub- 
stituted, and the. notes were negotiated before due.to an innocent 
purchaser without notice, it was error to charge that the alteration 
was a material one, and if made for the purpose of defrauding the 
defendants, and made after the notes were signed and without the 
defendants’ consent, the jury shou'd find for them. 

Title retained by an agent, as agent, remains in the principal, 
whether the notes given for the price be payable to the one or the 
other. 

. The evidence fails to show satisfactorily that, if the alteration was 
material, it was made to defraud the defendants; and the court 
should have charged that, ifit was made not with intent to de- 
fraud, and if the eviderce showed what the contract originally 
was, and if it appeared that it still was capable of execution, it 
should be enforced. 


October 13, 1885. 
Promissory Notes. Oontracts. Principal and Agent. 
Title. Fraud. Before Judge Brown. Cobb Superior 
Court. November Adjourned Term, 1884. 
Reported in the decision. 


W. P. McCuatony, for plaintiffs in error. 


W. J. Wien; J. J. Norrucurt, for defendants. 
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BLANDFORD, Justice. 






The plaintiffs brought their action against the defend- 
ants upon two promissory notes for two hundred and 
twenty-five dollars each, dated May 20, 1882, one due the 
first of November thereafter, the other due at a subsequent 
time. The notes were printed, and the name of C. & G. 
Cooper & Co. was therein as payees. These names were 
stricken out, and the name of J. J. White inserted as payee, 
and the parties all admit that this was done before the 
making and delivery of the notes. There was an addi- 
tion to the notes printed, in which it was stipulated that 
the consideration of the notes was a five-horse engine, 
which was sold by the payee to the maker, and that the 
title to the engine is and does remain in C. & G. Cooper 
& Co. until the note is paid. The printed name of C. & 
G. Cooper & Co. was stricken, and the name of J.J. White 
inserted in this stipulation. These notes were negotiable 
and were transferred by White by indorsements, before 
due, for value, to the plaintiffs, who were insolvent holders 
without notice. The defendants pleaded that the notes had 
been altered by striking the name of CO. & G. Cooper & 
Co. and inserting the name of J. J. White in the addition 
so as to put the title of the engine in White instead of C. 
& G. Cooper & Oo. It was admitted that White sold the 
engine to defendants as the agent of OC. & G. Cooper & 
Co., and that he was at the time their agent. 

The court charged the jury that the alteration, if any, 
is a material one, and if the jury should believe from the 
evidence that the change was made in the notes for the 
purpose of defrauding the defendants, and made after they 
were signed, and without their consent, then the jury 
should find for the defendants. 

A motion was made for a new trial, alleging as error 
the foregoing charge of the court, among other grounds, 
which motion was overruled, and the plaintiffs excepted, 
and the case is brought here for review. 
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1, 2,3. Whether the alteration is material or not must 
be determined from the evidence in the case. The evi- 
dence shows that the defendants purchased the engine, 
which is the consideration of the notes sued on, from White, 
as agent of C. & G. Cooper & Co.; that the engine be- 
longed to the Coopers; that the notes were made payable 
tc White, and that the alteration, if any, vested the title 
in White until the notes were paid; that the plaintiffs 
purchased those notes for value, without notice of any fail- 
ure ot consideration, long before they were due. How, un- 
der this state of facts, was this alteration material? The 
court should have looked to all the evidence in determin- 
ing the materiality of the alteration, if it did not affect the 
defendants in any manner whatever. Their obligation 
was to pay these notes to the plaintiffs, who were inno- 
cent holders before due, and the alteration merely put the 
title in White, who might regain the possession of the en- 
gine if the notes were not paid; and the title tothe engine 
remained in OC. & G. Cooper & Co., nothwithstanding the 
alteration; and White had sold the engine to defendants, 
as the agent of the Coopers, and they knew this at and 
before the sale; they had made these notes payable to 
White , and they were negotiable by the endorsement of 
White, as they were payable to his order, whether altered 
or not; and the right of the plaintiffs to recover was the 
same in either event. This court held, in case of Jowers 
vs. Biandy, 58 Ga., 379, “Title retained by an agent, as 
agent, remains in the principal, whether the notes given 
for the price be payable to the one or the other.” This 
principle is too plain to require demonstration. When 
these defendants pay the plaintiffs, then they can look to 
the Coopers for any failure of consideration; they are as 
much bound to defendants as if the notes had not been 
altered. The defendants’ rights are the same in this case 
as if no alteration had taken place. How, then, can it be 
said that this was a material alteration ? 

We are all satisfied that the evidence fails to show sat 
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isfactorily that, if the alteration be material, it was done 
with intent to defraud the defendants. And we think 
that the court should have instructed the jury that if the 
alteration was made, not with intent to defraud, and if the 
evidence showed what the contract was originally, and if 
it appeared to the court that it was still capable of execu- 
tion, then it should be enforced. Such is the plain pro- 
visions of the Code as contained in section 2852. 

This is quite a close case under the facts, and we think 
that justice requires that a new trial be granted, and the 
same is awarded. 

Judgment reversed. 


ANDERSON vs. ROBINSON. 
1. A sheriff’s deed is not admissible in evidence where no judgment 
or action on which it was predicated is shown. 
2. The plaintiff having failed to show a title, a verdict for the defend- 
ant was proper. 


October 13, 1885. 


Evidence. Deeds. Before Judge Estes. Lumpkin 
Superior Court. April Term, 1885. 


Reported in the decision. 
Wier Boyp, for plaintiff in error. 
W. F. Finpiey, for defendant. 


BLANDFORD, Justice. 


This was an action in the statutory form to recover the 
possession of a certain lot of land, by defendant in error 
against the plaintiff in error. The facts are about these- 
W.H Robinson purchased the land in controversy from 
F.M McGehee in 1862. McGehee went into possession 
ot the land in 1859, and was 1n possession when he sold 
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and conveyed to W. H. Robinson. W. H. Robinson after- 
wards bought the land from T. J. Payne in 1864, and took 
his bond for titles). W.H. Robinson afterwards sold and 
conveyed the land to J. M. Robinson, the plaintiff, in 1877. 
J. M. Robinson put Anderson, the plaintiff in error, in pos- 
session of the land. Anderson afterwards purchased the 
land from the executors of T. J. Payne. 

The plaintiff in error tendered in evidence a sheriff’s 
deed from the sheriff of Lumpkin county to T. J. Payne 
for the land in dispute, which deed was evidenced only by 
the record of the superior court of Lumpkin county. It 
was shown that no record could be found of the action or 
judgment upon which a fi. fa. issued, and no fi. fa. was 
shown, such as was recited in the record of the deed offered 
in evidence, nor was it shown that any record of the judg- 
ment ever existed, or that there was such judgment or fi. 
fa. The court rejected the record of the deed, and this 
forms the only specific ground of error in the motion for 
new trial. 

1. The court did right to reject the record of the deed 
offered in evidence in this case. If there was no judg- 
ment or execution in favor of Payne against W. H. 
Robinson, then the sheriff had no right to seize and sell 
the property of Robinson, and convey the same to Payne; 
and the evidence of the plaintiff in error wholly fails to 
thow the existence of any such judgment and fi. fa.; so it 
must follow that the judgment of the court below on this 
point was correct. 

2. Was this verdict in favor of the defendant in error 
right, under the evidence in the case? We think that it was. 
No title was shown in either party. Who the grantee from 
the state was, does not appear. The first possession of this 
Jand was shown to be the possession of F. M. McGehee, 
who sold and conveyed to W. H. Robinson, who sold and 
conveyed to J. M. Robinson, who put Anderson, the plain- 
tiff in error, in possession, and who is now in possession. 

It is true that Anderson purchased the land from the 
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executors of T. J. Payne, but it was not shown, or offered 
to be shown, that T. J. Payne ever had any possession or 
title to this land. It is therefore plain, under this state 
of facts, that the verdict was right. 

Complaint is made here that the conveyance from Mc- 
Gehee to W. H. Robinson to the Jand was not sufficiently 
shown, but the record shows that no decision of the court 
below was invoked by the able counsel for plaintiff in 
error, and no ruling of the court is specified and excepted 
to. There is, therefore, nothing for this court to rule upon. 

Judgment affirmed. 


DARNELL vs. BARTON et al., executors. 


A will contained the following bequest: ‘‘ All my property, both real 
and personal, or whatever kind it may be, to my beloved wife, 
Jane Barton, for and during her natural life; and after the death 
of my said wife, I direct that all the remainder of my said property 
be sold by my executors and be equally divided among my chil- 
dren; aud in the event that any of my.children should die prior 
to the death of their said mother, leaving a childcr children! ving, 
then I desire said child or children so left should stand in the place 
of its or their deceased parent, and heir a child’s part; that is, the 
part that the deceased parent would have taken if living :’’ 

Held, that the remainder left by such will was contingent; and the 
widow of a son of the testator, who died childless before the widow 
of the testator, would not take any interest under the will. 


October 13, 1885. 


Wills. Estates. Remainders. Before Judge Brown. 
Cherokee Superior Court. February Term, 1855. 


Jefferson Barton died in 1862, leaving a wiu, the sub- 
stance of which is set out in the decision. The testator 
left a wife and several children. One of the sons married, 
and died in 1877. In 1883, the testator’s widow died, 
leaving four of the testator’s children surviving. Subse- 
quently the executors applied to be discharged. The 
widow of the deceased son objected to the discharge, on the 
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ground that the executors had ignored her, and paid her no 
part of the estate. The case was carried by appeal to the 
superior court, and was submitted to the judge without a 
jury. The court held that the widow of the deceased son 
was not entitled to anything under the will, but that the 
property passed to the four children left by the widow of 
the testator. To this decision the widow of the deceased 
son excepted. 


Wm. H. Smmons; P. P. DuPre; Gero. N. Lester, for 
plaintiff in error. 


W. A. & G. I. TgasLEy, for defendants. 
JACKSON, Chief Justice. 


The sole point in this case turns on, whether the husband 
of plaintiff in error took a vested remainder on the death 
of his ancestor under the will. The bequest is of 

‘* Allof my property, both real and perso nal, or whatsoever kind it 
may be, to my beloved wife, Jane Barton, for and during her natural 
life; and after the death of my said wife, I direct that all the remain- 
der of my said property be sold by my executors and be equally di- 
vided among my children; and in the event that any of my children 
should die prior to the death of their said mother, leaving a child or 
children living, then I desire said child or children so left should 
stand in the place of its or their deceased parent, and heir a child’s 
part; that is, the part that the deceased parent would hare taken if 
living.’’ 

The husband of plaintiff in error was one of the sons of 
the testator, who died before his mother died, and left no 
child. We think that his interest in the remainder was 
contingent on his surviving his mother, or his children’s 
doing so, if he had any, to take his share. Really the 
contingency is double. It is only the remainder or resi- 
due of the estate, not consumed by the wife of testator, 
which was to be sold by the executors, and the proceeds 
of that residue divided. At the mother’s death, and not 
hefore, could the estate bequeathed in remainder be as- 





OCTOBER TERM, 1885. 379 


The Marietta and North Georgia Railroad cs. Hilburn. 


certained so as to be sold and divided. The remainder 
was contingent on what the life tenant did not consume 
and the executors of the will were then to ascertain it, sell 
it and divide it. The thing itself bequeathed, therefore, 
is contingent on what was left by the widow. 

What was to be done with that? If all of his children 
survived the mother, he directed the executors to divide 
the proceeds among them thus surviving her; if any died 
before, they took nothing; but if children of his children 
were alive at the death of the first tenant, he directed them 
totake their parents’ part; but if any child of his, married 
or single, died before she did, and no grandchildren from 
such deceased parent survived the grandmother, that part 
was upprovided for, except by the general purpose of the 
will that children or grandchildren only should take who 
survived the grandmother. No mention is made of widow 
or any other being, but these two classes, children and 
grandchildren. 

The very fact that grandchildren are mentioned as tak- 
ing, if their parent was dead, excludes the widow. Sup- 
pose this widow and one child of her marriage with the 
deceased son survived him and his mother, would she share 
with her child? Was that testator’s will? Clearly not. 
Well, if she would not and could not divide with her child, 
she could not inherit from her husband, which she would 
have done had his estate been a vested remainder. 

We conclude that it must be contingent. 

Judgment affirmed. 


Tue Marietta AND Nortn Georaia Rarroapd vs. Hu- 
BURN. 


Where the agent of the Marietta and North Georgia Railroad em- 
ployed one to act as a guard for convicts, and subsequently hired 
the convicts to a firm, the latter assuming the responsibility 
of guarding them, the employé having no notice or knowledge of 
such change, the company was not thereby discharged from its 
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liability to him, and he would be entitled to recover from the 
company for his services until he was notified of the change in 
the contract. 

(a.) It would make no difference that the agent of the company who 
contracted with plaintiff afterwards became the agent of the firm. 


October 13, 1885. 


Master and Servant. Contracts. Notice. Before Judge 
Brown. Cobb Superior Court. November Adjourned 
Term, 1884 


Hilburn brought suit on an open account against the 
Marietta and North Georgia Railroad for services ren- 
dered and articles furnished and money paid out in 1878 
and 1879. The plaintiff testified to the correctness of his 
account, and that he worked under one Eaves, the agent 
of the defendant, and made the expenditures for the com- 
pany. The president of the defendant at the time the 
account was made denied that it was due by the company, 
and testified that the defendant held certain convicts turned 
over to it by the state, and that one Eaves was the gen- 
eral agent and manager; that in 1878, the convicts were 
turned over to Maddox & Co., who held them until May, 
1879, under a contract that they were to pay all expenses 
and were entitled to the proceeds of their labor; that 
Eaves was superintendent for that firm after the making 
of the contract; that seventy-five convicts were hired to 
Eaves for the year 1879, under a contract by which he 
was to pay all expenses and a certain hire; that, as a sub- 
lease of the convicts under the state law could not be 
made without forfeiting the railroad’s lease from the state, 
Maddox & Co. worked the convicts as agents of the com- 
pany, and they and Eaves paid expenses of feeding, cloth- 
ing, guarding, etc., and had what they could make aiter 
paying the railroad company for them under their con 
tract, the company reserving the right to see that all or- 
ders of the governor or principal keeper of the peniten- 
tiary in relation to keeping and providing for the convicts 
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were complied with; and that Maddox & Co. and Eaves 
were agents for the rvad for that and for no other purpose. 

The jury found for the plaintiff. Defendant moved for 
a new trial, which was refused, and it excepted. 


‘ W. M. Sessions, for plaintiff in error. 


F. A. & R. OC. Irwin, for defendant. 


Jackson, Chief Justice. 


The plaintiff in the court below sued the defendant for 
services rendered in guarding and otherwise attending to 
certain convicts turned over to defendant by the state, 
and recovered ; thereupon, on the denial of a new trial, the 
defendant excepted. 

The question made is, whether the Marietta and North 
Georgia Railroad Company is responsible for the services 
rendered, under the facts. The facts are that the agent of 
the company employed the defendant in error to do the 
work, and he entered upon his duties. Thereafter the 
company contracted with a firm to hire these convicts, and 
assume the responsibilities of guarding them, etc. Of 
this change of masters, the defendant in error had no na- 
tice or knowledge. The company insists that it was dis- 
charged from all obligation to pay the servant hired by 
its agent without giving that employé notice. The em- 
ployé insists that he had the right to look to the company, 
because he contracted with its agent, and had no concern 
with the firm, and took no part in the contract with that 
firm, and had no notice of it. It is quite clear that such 
is the law of the case, and that the court below charged the 
jury correctly, and its finding for the employé against the 
employer, who employed him, must stand. 

It makes no difference that the agent who employed 
Hilburn became afterwards agent of the firm who took 
the convicts off the hands of the company. When he 
contracted with Hilburn, he was the company’s agent, and 
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it was bound to pay him until notified of. the subsequent 
contract it had made with the firm. If, after notice or 
knowledge of the change of masters, he had worked, then 
the company’s responsibility would have ceased, under its 
contract, but there is no evidence of such notice or knowl- 
edge brought home to him disclosed in the abstract or the 
record before us. 
Judgment affirmed. 


Rmennovur vs. THE State oF GEORGIA. 


1. Where a justice of the peace was indicted for malpractice in office, 
in wilfully and knowingly demanding and receiving more costs than 
he was entitled to under the law, aservice on him of a copy of the 
indictment, except that it did not contain the names of the grand 
jurors, was a substantial compliance with the law, and a special 
plea alleging that this service was insufficient was properly strick- 
en on demurrer. 

2. An examination of the entire charge shows that the court did not 
emphasize the receiving more than the demanding of excessive 
costs, but that the two were coupled together in the charge. 

3. A charge that, to warrant a conviction, it must appear that the 
magistrate wilfully and knowingly demanded and received more 
costs than he was entitled to, covers the point that it was cor- 

+ ruptly done; and the refusal to charge, that it must have been 
corruptly done, will not require a new trial. 

4. In the earlier decisions of this courtit was held, in construing the 
Penal Code of 1833, that in a criminal case the jury were judges of 
the law and the facts in such sense that they could determine the 
law to be different from that given in charge by the judge, and 
such was the uniform ruling until after the late civil war. With- 
out expressly overruling these decisions, the later rulings of the 
court have been to the contrary; and in 64 Ga., 454, construing 
the constitution of 1877, the later rulings were re-affirmed by the 
unanimous decision of a fill bench; and though two members of 
the present bench do not concur in opinion with that decision, it 
is binding unless reversed by a unanimous bench. 


November 17, 1885. 


Criminal Law. Indictment. Officers. Malpractice in 
Office. Oharge of Court. Jury and Jurors. Constitu- 
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tional Law. Before Judge Wittts. Muscogee Superior 
Court. May Term, 1885. 


To the report contained in the decision, it is necessary 
to add only that the court refused to charge that, in a crim- 
inal case, the jury are the judges of the law and the facts, 
and instead charged as follows: “ I am requested to charge 
you, gentlemen, that the jury, in criminal cases, are judges 
of the law and the facts. Juries, in criminal cases, are 
judges of the law as given them in charge by the court. 
It is the duty of the court to give you the law in charge 
that covers the questions made by the case submitted to 
you. Itis your duty to receive the law as given you in 
charge by the court, apply that law to the facts, and then 
make such a verdict as you believe the facts justify, under 
the rules of law given you in charge by the court. The 
court is responsible for the law; the court is placed bere 
to give you the law in charge. If 1 commit an error, the 
jury has no right to correct me. The legislature, in its 
wisdom, has seen fit to provide another tribunal to review 
and correct my errors, if committed. That tribunal is not 
the jury, but the Supreme Court of Georgia. You are 
the exclusive judges of the fact. I cannot invade your 
province. I cannot even intimate to you what I believe 
concerning the facts in the case, for that is your province, 
and the law is mine.” 


B. A. THorNTon; Gortoutus & CHAPPELL, for plaintiff 
in error. 


Tuos. W. Grimes, solicitor general; JoHn PEaBopy, by 
brief, for the state. 


BLANDFORD, Justice. 


The plaintiff in error was indicted for malpractice in 
office as a justice of the peace, in that he wilfully and 
knowingly demanded and received more costs than he was 
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entitled to under the law; he was found guilty, and he 
moved the court for a new trial, on numerous grounds, 
which the court overruled and refused, and he excepted, 
and assigns as error the refusal of the new trial upon each 
and all of the grounds set forth in the motion. 

1. The first ground is that the court erred in sustaining a 
demurrer to his special plea that he had not been served 
with acopy of the bill of indictment, but he had only 
been served with a copy of said indictment without its 
containing the names of the grand jurors. , 

We think that this is a sufficient compliance with the 
statute. The copy served upon him fully advised him 
of the charges against him, and if he desired to know who 
the grand jurors were, he had only to apply to the clerk, 
who would have furnished him with a list of the grand 
jurors. The offense with which he was to be charged be- 
fore the grand jury was served upon him, and this is suffi- 
cient, and the court did right to sustain the demurrer to 
this plea. 

2. It is much insisted by the able counsel for plaintiff 
in error that the court in its charge laid more stress upon 
the accused having received more costs than he was en- 
titled to than upon his having demanded the costs, but on 
examination of the entire charge, which we find in the 
record, shows that this exception is not well taken, for that 
the charge shows that the court invariably put the case to 
the jury, that if the accused demanded and received, or 
received after demanding, more costs than he was entitled 
to, etc., so we think that this exception is not well 
founded. 

3. The main ground insisted upon is that the court re- 
fused certain requests gf plaintiff in error, to the effect 
that the evidence must show that the accused acted cor- 
ruptly in his office by taking more costs than he was en- 
titled to, before he could be found guilty. The charge of 
the court shows that the judge instructed the jury that 
the accused must have demanded and received, as justice 
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of the peace, more cests than he was entitled to, wilfully 
and knowingly, before he could be convicted, and this 
charge is in the language of the Code, section 4504. The 
words wilfully and knowingly imply corruption. So, 
where an officer does an illegal act in his office or by vir- 
tue thereof, wilfully and knowingly, he does the same 
corruptly, and under our Oode he is guilty of malpractice 
in office. 

When the court has fully instructed and charged the 
jury upon the law of the case before them, it is not error 
to refuse to further charge requests by counsel, however 
legal they may be. 

4. The plaintiff in error requested the court to charge 
the jury that, in criminal cases, they were the judges of the 
law as well as the facts. This court held, under the Penal 
Code of 1833, that a clause in said Code, declaring that 
the jury were judges of the law as well as of the facts, 
meant that the jury could determine the law to be dif- 
ferent from that given in charge by the judge, and such 
were the uniform rulings of this court, until after the war, 
upon this clause in the Penal Code of 1833. 5 @a., 441; 
10 7d., 512; 18 Jd., 194; 22 Zd., 478; 30 Zd., 353, 383. 

These decisions were made by a court, one of the judges 
of which was a compiler of the Penal Code of 1883, but. 
these decisions, although not expressly overruled, were: 
departed from after the late war, in 42 Ga., 9, and other 
eases. After the constitution of 1877 was adopted, which 
contained the same declaration as that in the Code, “that 
the jurors in criminal cases were judges of the law as well 
as the facts,” this question came before this court in sev- 
eral cases, and in Hill vs. The State, 64 Ga., 454, the court 
declared that the constitution of 1877 merely affirmed the: 
Code and re-affirmed the decision in 42 Ga., 9, without 
reversing or reviewing the previous decisions of this court 
referred to. This was a unanimous decision of this bench 
at the time, and while two of us, my brother Hall and my- 
self, think that the rulings of this court down to the 30th 


v 75-25 
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Ga , referred to, are the law, yet, asin Hiil’s case, the con- 
stitution of 1877 has received a construction different from 
what we think the law is, by a unanimous court, and as 
that decision cannot be reviewed and reversed, except by 
a unanimous court, and the Chief Justice adheres to that 
decision, we are powerless under the law, although we 
think that in criminal cases the jury are judges of the 
law and facts, and are not bound by or compelled to take 
the law as given them in charge by the court. ‘The legisla- 
ture should make this law so plain that there can be no 
doubt about it. There are no errors complained cf that 
require a reversal of this case. 
The verdict of the jury is sustained by the law and the 
evidence, and the judgment is affirmed. 


Knieut e¢ al. vs. KNiaut ef ai. 


1. If an administrator de bonis non, holding trust funds and securi- 

ties under the will of the decedent (which created certain trusts 
and left the residue of his estate over) sold some of the securities 
and loaned the funds, taking securities in his own name, but re- 
cognizing that he held them in trust, and died intestate in posses- 
sion of them, they constituted no part of the assets belonging to 
his estate, and his administrator, who had never been in actual 
possession, had no right to take charge of and administer them, 
and no creditor of his had any right to subject them to the pay- 
ment of his demand. 
Whether the trust as to the funds in dispute was express or im- 
plied, it seems to have been executed, and the person in whose 
favor it was declared being fully capable of taking and managing 
the property in her own right, and the legal title having merged 
into the equitable interest, and thus vested in her a perfect title, 
she may invoke the aid of a court of equity to put her in posses- 
sion. 

(a.) Wherever trust assets are misapplied and can be traced to the 
hands of a person affected with notice, the trust attaches, and 
equity will aid in restoring them totheir legitimate purpose. The 
benificiary of a trust may follow the funds wherever they can be 
traced, and has the option of affirming or rejecting an unauthurized 
investment by the trustee. 
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8. Equity has full and peculiar jurisdiction, not only to preserve a 
trust estate, but to prevent its diversion from the true owner, and 
to see that it is applied to its legitimate purposes by restraining 
the legal representative of a deceased trustee from taking posses- 
sion of it and administering it as part of the assets of his intestate ; 
but if this restraint will not afford ample protectio. to the rights 
of a beneficiary, then the court may go still further and take it 
into its custody, through a receiver, whenever there is danger of 
its destruction or loss, or where it is in litigation, and the rights 
of both parties cannot be otherwise fully protected, or where there 
is no one to manage it. 

There was no abuse of discretion in granting an injunction and re- 
ceiver in this case, in order to preserve the fund to its proper use 
pending the litigation, and to secure it for the party to whom it 
may be found to belong upon the final trial. 

When the effects shall be turned over to the court, under its de- 
cretal order, if anything is found among them which does not 
properly pertain to the matter in dispute, then the court, by a 
modification of the order, if necessary, may direct its officer to 
deliver it to the temporary administrator. 


November 17, 1885. 


Administrators and Executors. Equity. Wills. Trusts 
and Trustees. Estates. Injunction. Receiver. Before 
Judge Hammonp. Fulton County. At Chambers, July 
14, 1885. 


Reported in the decision. 


GaRTRELL & Lapson; Broyies & Jouyston, for plaintiffs 
in error. 


Hoxe & Burton Suita; W. D. Exis, for defendants. 


Hat, Justice. 


Eugene Aubrey Knight died intestate, leaving complain- 
ant as his only heir atlaw. In his lifetime, he acted as exe- 
cutor of the will of his grandfather, Thomas Knight, Sr., and 
was charged by that will with the execution of certain 
trusts created thereby, and was the sole residuary legatee 
underthe same. He had reduced testator’s entire estate to 
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possession, and died without having executed the trusts of 
the will. His father, James A. Knight, succeeded him in 
these trusts by becoming administrator de bonis non, with 
the will annexed, of the said Thomas Knight, Sr. James 
A. Knight died intestate during the present year, leaving 
as his only heir at law, the defendant, Herbert A. Knight. 
Previous to his death, he obtained letters dismissory from 
the administration of the estate of Thomas Knight, Sr. If 
Eugene Aubrey did not part with his interest, the com- 
plainant is entitled to the entire residue of the estate of 
Thomas Knight, Sr., which consisted of certain railroad 
stocks, principally of ninety-two shares of the capital stock 
of the Central Railroad and Banking Company of Georgia, 
and which, together with fifteen shares of the South- 
western Railroad : tock, specially set apart for the benefit 
of the four cestuis gue trust named in the will, after the 
death of her husband, as she charges, went into the 
hands of James A. Knight, by virtue of his appointment 
as administrator de bonis non, with the will annexed, of 
Thomas Knight, Sr. It is further charged, that the Cen- 
tral Railroad stock, worth some $13,000, was sold by 
James A. Knight, and the proceeds arising from the sale 
were loaned to A. J. White, Walter A. Taylor, and others, 
and the securities for these loans were taken in the indi- 
vidual name of the said James A. Knight; that, although 
such was the fact, he did not claim them as his property, 
but always acknowledged to complainant and others that 
he held them in trust for her. At his death, these securi- 
ties, with other papers belonging to him, were found in 
two tin boxes left in the room he last occupied. Complain- 
ant laid claim to them, as did also Herbert A. Knight, the 
only heir at law of James A. Knight, but by agreement 
these boxes were taken possession of jointly by these con- 
testing claimants, and were opened, and after a partial ex- 
amination of their contents, again closed up, and placed in 
the custody of Paul Romare, to be held by him until two of 
the counsel, representing each of these parties, ordered to 
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whom the boxes and their contents should be delivéred. 
A further examination of the papers in the boxes was to 
be had, doubtless with a view to the amicable settlement 
of the rights of these parties. Just at this point in the ne- 
gotiations, Herbert A. Knight associated other counsel with 
those originally retained by him, and under the advice 
and by the direction of the counsel last employed, he ap- 
plied for and obtained the appointment of one of these 
counsel, Malcom Johnston, Esq., as temporary administra- 
tor on the estate of James A. Knight. This was done with- 
out notice to complainant or her counsel. The temporary 
administrator, upon his qualification, demanded possession 
of the boxes, with a view of transferring their contents to 
the estate of the said James A. Knight, to which he in- 
sisted they belonged. Although the consent of Mr. Lad- 
son, the counsel who represented the defendant, Knight. 
was obtained, and he directed the boxes and their contents 
to be delivered to the temporary administrator of James 
A. Knight, yet Mr. Ellis, the counsel representing com- 
plainant in the arrangement touching the custody of these 
effects, withheld his consent, and protested against their 
being so delivered. Apprehending that this custodian 
might be induced to turn them over, to her prejudice and 
against her will, the complainant filed her bill to inhibit 
him from so doing, and obtained a temporary restraining 
order from the chancellor. After this, she sought and ob- 
tained letters of administration de bonis non, with the 
will annexed, on the estate of Thomas Knight, Sr., and 
amended the bill by making herself a party complainant 
in this character. There were several other amendments 
made to the bill, by which she sought to recover the prop- 
erty in dispute, and to prevent it from going into the hands 
of James A. Knight’s administrator. The defendant, 
Knight, insisted that Eugene A., in his lifetime, had, for a 
sufficient consideration, conveyed all his interest, under 
the will of his grandfather, Thomas Knight, to James A. 
Knight. 
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To this it was replied that Eugene A., at the time of the 
making of this conveyance, was mentally incompetent to 
conduct such a transaction, and that James A. Knight never 
relied upon that deed as conveying title to him. At the 
hearing, there were affidavits before the chancellor directly 
upon the pointsin issue. Those introduced by complainant 
upon several, indeed upon most, of the points in contest, 
were in direct conflict with those relied on by the defend- 
ant. The chancellor ordered the injunction to issue, and 
appointed a receiver as prayed; and upon the qualification 
of the receiver, he directed Romare to deliver up the boxes 
and their contents, and also ordered the temporary admin- 
istrator to surrender a mortgage, which by consent had 
been taken from one of the boxes to be recorded, and 
which, when so recorded, was to be returned to the agreed 
custodian, but which had gotten into the hands of James 
A. Knight’s administrator. Exception was taken to this 
decree, and the case was brought to this court for re- 
view. 

1. If the claim of the complainant be well founded, the 
property in dispute constituted no part of the assets be- 
longing to the estate of James A. Knight, and his admin- 
istrator never having been in actual possession, although 
his intestate had possession at his death, had no right to 
take charge of and to administer them; and no creditor of 
the deceased intestate had any right to subject them to the 
payment of his demand. Yeldell vs. Shinholster, 15 Ga., 
189,192,193; Reeves vs. Matthews, 17 Jd., 449; Cooper vs 
White, adm’r, 19 1d., 554. Perkins et al., adm'rs, vs. Keith. 
33 Jd., 525, is directly in point ; it not only affirms this prin- 
ciple, but holds that, although the intestate died in posses- 
sion, a court of equity would restrain the administrator 
from controlling the property and would decree a convey- 
ance by the trustee to the cestui que trust. Schouler 
Adm’rs, §2051; 45 Maine R., 445; Schouler, §244; 4 Ma- 
son’s OC. C. R., 29. 

2. The trust in this case, as to the fund in dispute, 
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whether express or implied, seems to have been executed, 
and the person in whose favor it was declared, being fully 
capable of taking and managing the property in her own 
right, and the legal title having merged into the equitable 
interest, and thus vested in her a perfect title, she may 
invoke the aid of a court of equity to put her in possession. 
Wherever assets are misapplied and can be traced into the 
hands of a person affected with notice, the trust attaches, 
and equity will aid in restoring them to their legitimate 
purpose. Oode, §§2314, 3152. In addition, the benefi- 
ciary of a trust may follow the funds wherever they can be 
traced, and has the option of affirming or rejecting an un- 
authorized investment by the trustee. Jd., §3152. 

3. It thus appears that equity has full and peculiar 
jurisdiction, not only to preserve a trust estate, but to pre- 
vent its diversion from the true owner, and to see that it is 
applied to its legitimate purposes, by restraining the legal 
representative of a deceased trustee from taking posses- 
sion of it and administering it as part of the assets of his 
intestate ; but if this restraint will not afford ample protec- 
tion to the rights of a beneficiary, then the court may go 
still further, and take it into custody through a receiver, 
whenever there is danger of its destruction or loss (Code, 
§3098 ), or when it isin litigation, and the rights of both 
parties cannot be otherwise fully protected, or when there 
is no one to manage it (/d., §274), as is evidently the case 
here. The fund is in litigation; there is no one to manage 
it; and, on account of the impending insolvency of one of 
the principal debtors to it, there is danger of its partial 
loss, if not total destruction, especially in view of the pro- 
tracted litigation over it that has already begun, and is 
like’y to follow, not only with the heir of James A. Knight, 
but with the debtors themselves, who, in casé of a suit 
brought by Knight’s administrator, might contest his right 
to recover, as they nave received notice of complainant’s 
claim, which they evidently believe is well founded. They 
could make no such defence to a suit or demand brought 
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by this receiver, who is in this respect the representative 
of both the parties litigant. 

4. We see no abuse of discretion in the chancellor’s 
action in this case; so far as this decree goes, its only pur- 
pose is to preserve this fund to its proper use pending the 
litigation between these parties, and to secure it for the 
party to whom it may be found to belong by the final de- 
cree made in the cause. 

5. When the effects shall be turned over to the court 
under its decretal order, if anything is found among them 
which does not properly pertain to the matter in dispute, 
then the court, by a modification of the order, if necessary, 
may direct its officer to deliver it to the temporary admin- 
istrator. We say, if it is necessary to modify the order, 
advisedly, for we do not know that such will be the case, 
but rather think, from its carefully guarded terms, that 
the case was provided for at the preliminary hearing when 
the order was made. 

Judgment affirmed. 


Hickson vs. Bryan, administrator, et ai. 


1, A letter from one person to another, neither of them being parties 
to the suit, and such parties against whom the letter was offered 
not being in any way connected with the correspondence, as to 
them was hearsay and inadmissible. 

(a.) There was no error in rejecting a record of the superior court in 

which an alteration had been made, it not being shown that the 
parties against whom it was offered had any connection with such 
alteration. 
Generally the answer of one defendant in equity is not evidence 
for or against his co-defendants ; but to this general rule there are 
exceptions, onc of which is where the relation of partners exists 
between them, or where the defendant against whom it is admit- 
ted is in privity with the co-defendant. If the rejection of the 
answer of one of the defendants in this case was error, it was not 
material, as the answer was already before the jury and the com- 
plainant could resort to it for the purposes and in the manner in- 
dicated by the Code and the former rulings of this court. 
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The law holds all persons aiding or assisting trustees of any char- 
acter, with a knowledge of their misconduct, in misapplying assets, 
directly accountable to the party injured, and persons thus 
wronged may proceed against the trustees and their coadjutcrs 
jointly or severally at their option. The pleadings an‘l evidence 
in this case made out a prima facie case against the defendants, 
and it was error for the court to dismiss the bill on motion. 

\a.) Though an answer may be waived, this does not deprive the 
complainant of the privilege of availing herself of admissions 
made in it; and although the whole answer is before the jury, 
and the admissions are qualified by other parts of it, they are not 
bound to believe such qualifications. 

(b.) It is the peculiar province of the jury to pass upon the facts in 
questions of fraud, under proper instructions from the court. Un- 
less the facts from which fraud is inferred are undisputed, it is 
never a question of law, and the same rule applies where fraud 
and concealment are replied to a plea of the statute of limitations. 

(c.) The propriety of referring this case to a master in chancery 
suggested. 


November 17, 1885. 


Evidence. Equity. Trusts and Trustees. Fraud. Be. 
fore Judge Srmmons. Harris Superior Court. April Term, 
1885. 


To the report contained in the decision, it is only nec- 
essary to add that the following were among the errors 
assigned in the bill of exceptions: 

(1.) Because the court rejected from evidence a letter 
written by Gen. Henry L. Benning to one W. F. Moses, 
dated June 29, 1874, in which he stated that he understood 
that Mrs. Hickson had placed all of her cases in the hands 
of Mr. Roland Russell for settlement; that he had had 
nothing to do with any of the cases since then, and could 
not tell the terms of the settlement ; and that Bryan (one 
of the defendants) was and is insolvent, as also are the 
securities on his bond. 

(2.) Because the court rejected from evidence the min- 
utes and records of the superior court showing that a bill 
had been filed by the administrator of the vendor, from 
whom complainant’s husband bought a lot of land, against 
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Bryan, administrator of her husband, to foreclose a ven- 
dor’s lien for purchase money on a certain iot of land; 
that the decree was against lot number 248, but on the 
record of the bill, the uumber had been altered, after be- 
ing recorded, so as to read’ number 232. 

(3.) Because the court refused to allow the answer of 
Bryan to be read in evidence against his co-defendants. 

(4.) Because, at the close of the complainant’s testi- 
mony, the court, on motion, dismissed the bill for want of 
proof to sustain it. 


Hatcuer & Peasopy; A, A. Dozier, for plaintiff in 
error. 


Smitn & Russert; Peasopy & Brannon; Jos. F. Pou; 
Gero. H. Bryan, for defendants. 


Hatt, Justice. 


Myra T. Hickson, as the widow and so.¢ heii at law and 
distributee of Thomas Hickson, brought her bill against 
George H. Bryan, as his administrator, and against James 
M. Mobley, Reuben E. Mobley, Roland A. Russell and 
William M. Griggs, alleging, in substance, that Bryan, as 
such administrator, had wasted and converted to his own 
use, and had allowed his co-defendants to do so, much the 
larger portion of the assets belonging to the estate of her 
deceased husband, and praying that they, and each of them, 
might settle with and account to her for the property thus 
maladministered, and especially that the evidences of title 
by which the defendants, James M. and Reuben E. Mobley, 
held certain lands belonging to her said husband’s estate, 
and which she alleged they had obtained fraudulently, 
might be set aside, and that they be decreed to turn over 
the same, an‘ to account with and pay to her the rents, 
issues and profits found to be due for the use thereof. The 
defendants answered the bill, and among other defences 
set up the lapse of time and the statute of limitations. 
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At the trial, on the close of complainant’s evidence, the 
defendants made a motion to dismiss the suit, which was 
sustained by the court, and this is the principal error as- 
signed. “ 

1. As to the exception that the court erred in rejecting 
a letter offered in evidence by complainant, and written 
by general Benning to her kinsman, Mr. Moses, in relation 
to some litigation in which he had been engaged as her 
counsel, we think there was nothing in it; neither of the 
defendants was in any way connected with the correspond- 
ence, and as to them, it was res inter alios acta and hear- 
say. So of the altered record from Harris superior court, 
as to the lot of land on which Simpson’s heirs enforced a 
vendor's lien, it was not shown that either of the defend- 
ants had the remotest connection with that alteration, or 
that the same was in any manner fraudulent or unauthor- 
ized. 

2. The rejection of Bryan’s answer, when offered as evi- 
dence against the other defendants, if error at all, was not 
material. It was already before,the jury, and if the com- 
plainant could use it in the manner and for the purposes 
indicated, under the rules and himitations of the law, as 
laid down in the Code and former decisions of this court, 
she was at liberty to resort to it on the hearing before the 
jury. Generally the answer of one defendant is not evi- 
dence for or against his co-defendants; but to this general 
rule there are exceptions, one of which is, where the rela- 
tion of partners exists between them, or where the defend- 
ant against whom it is admitted is in privity with his co- 
defendant. Clayton vs. Thompson, 13 Ga., 206; Adkins vs. 
Panui, 32 Id., 219; Code, §3107. Whether such privity 
existed between Bryan and any of his co-defendants would 
depend in some measure on the proof as to their complicity 
with him in wasting and mismanaging the estate confided 
to him to administer. 

3. Should the court, at the close of complainant’s evi- 
dence, have dismissed her case for the want of proof to 
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sustain the statements in her bill as against the defendant 
or any of them? The law holds all persons aiding and 
assisting trustees of any character, with a knowledge of 
their misconduct in misapplying assets, directly accounta-: 
ble to the party injured (Code, §3151), and persons thus 
wronged may proceed against the trustees and their coad- 
jutors jointly or severally at their option. Shivers vs. Pal- 
mer et al.,14 Ga., 342. The leading facts stated in this bill 
were that the defendant, Bryan, took into his hands, as 
administrator, a large estate belonging to his intestate; 
that the debts were of comparatively small amount, and 
that there were more than enough assets in hand, readily 
convertible into cash, to have doubly paid these debts and 
all other charges existing against the estate; that the cot- 
ton alone, which was converted into money and came to 
the hands of the administrator, was more than sufficient 
to serve these ends and to have left the corpus of this fine 
estate intact to be turned over to this widow; that she 
received very little from the estate—a mere pittance ; if it 
had been properly managed, a year’s support and her 
dower, of which she was eventually deprived by having 
been persuaded to assume debts due from her husband, 
which finally brought her down to sale, would have been 
saved to her; that James M. Mobley and his son, Reuben 
E., now control and claim to own the most valuable 
part of: the estate, while the complainant is in great 
poverty ; that the said James M. was counsel for the 
administrator and for her, as he was also for parties 
having claims against the estate; that he so advised 
as to its management as to become owner of its most 
valuable parts; that his relations to the parties at in- 
terest enabled him to get this great advantage; that 
though professing in 1868 to withdraw from all professional 
connection with complainant, he in fact directed and con- 
trolled the litigation, through some of his co-defendants, 
so as to result to his own profit and gain; that complain- 
ant was kept in ignorance of these proceedings and their 
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results, and misled as to the same, and has but recently, 
notwithstanding all the effort and inquiry she could make, 
come to a knowledge of the facts, so as te enable her to 
set up her rights in a court of justice. Other breaches of 
duty are charged upon the parties, which need not be 
spec#ied. 

We think there was enough in the proofs and in the 
pleadings*to have carried the case to the jury, and if not 
rebutted by counter-evidence to have sustained a decree 
in complainant’s favor. In short, that she made a good 
prima facie case, and that there was error in taking it 
from the jury and dismissing it out of court. 

Though an answer was waived, this did not deprive the 
complainant of the privilege of availing herself of admis- 
sions made in it; and although the whole answer is before 
the jury, and the admissions are qualified by other parts of 
it, they are not bound to believe such qualifications. Sims 
vs. Ferrill, 45 Ga., 585, and this rule has been laid down 
both in earlier and later cases in this court, and may be 
considered as established law. 

It is the peculiar province of the jury to pass upon the 
facts in questions of fraud, under proper instructions from 
the court. Unless the facts from which fraud is inferred 
are undisputed, it is never a question of law to be passed 
upon solely by the court, and the same rule applies where 
fraud and concealment are replied to a plea of the statute 
of limitations. “If no facts are involved but the simple 
one of the length of time which has elapsed since the con- 
tract was made, the question of reasonable time is one of 
law, but where disputed facts, involving questions of ex-— 
cuse of the time of discovering the fraud, or the title, 
are to be passed upon, the question is one of mixed law 
and fact, and is for the jury under instructions ” Bigelow 
on Frauds, pp. 448, 449, and citations in foot-note. Our 
own statute is confirmatory of this view: “If the defend- 
ant, or those under whom he claims, has been guilty of a 
fraud, by which the plaintiff has been debarred or deterred 
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from his action, the period of limitation was only from the 
discovery of the fraud. Code, §2931 and citations. 

As this case goes back for another hearing, we have ab- 
stained from going into the particulars presented by these 
answers and the evidence had at the trial. We have done 
so purposely, as we would not, on this ex parte showing, do 
anything that might prejudice the rights of either of the par- 
ties, and have considered and determined only such ques- 
tions of law as seemed indispensable to the case in its fur- 
ther progress. 

We suggest, without, however, directing it, that the proper 
disposition to make of this case would be to refer it toa 
master, with authority given to pass both upon questions 
of law and fact. In this way it can be more thoroughly 
investigated and examined than could possibly be the case 
ona trial during the term of the court. 

Judgment reversed. 


MiTcHELL vs. THE SOUTHWESTERN RAILROAD. 


1. A railroad company may be sued in any county in which the cause 
of action originated, by any one whose person or property has been 
injured by such company, its officer, agents or employés, for the 
purpose of recovering damages for such injury, whether there is an 

agent of the company resident in the county of the suit, and upon 
whom service may be perfected, or not. 

Where a suit was brought against a railroad company in the 
county where the injury complained of took place, and the sheriff 
returned that he had served a certain perso: as agent for defendant 
at the depot in that county, and a second original of the declara- 
tion and process also had been served upon the president of the 
company, such service was sufficient. 

(a.) The superior court of that county having jurisdiction, if there 
was no provision in the statute, by necessary implication, it woul:1 
have the right to assert its jurisdiction by causing its process to 
be served on the proper officer of the corporation in person, if res- 
ident in this state, or by publication, if non-resident. 

. In England prior t» the statute of 52 Henry III., 1267, where one 
sued another maliciously and without probable cause, he was lia- 
ble to such person in damages in an action on the case; but since 
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the passage of that statute, which gave costs to the defendant per 
falsum clamorem, the bringing of acivil suit maliciously and without 
probable cause was nota ground upon which an action could be 
maintained, unless the action was one whereby the person of the 
defendant was arrested or his property attached, or some specia] 
damage was done to him; and this it was necessary to set out spec- 
ially. Such was the common law as adopted in this state by the 
act of 1784. 

(a.) If arailroad company, through its superintendent, consented that 
a mill-owner might erect a dam which would overflow a portion of 
its right-of-way, and upon a sale by the owner to another, the lat- 
ter obtained a similar license ; and the dam having been broken in 
consequence of a flood, the company filed a bill and obtained an 
interlocutory injunction to prevent the owner from rebuilding 
the dam; and if, upon the final trial, the bill was dismissed, an 
action would lie for the malicious sving out of the injunction with- 
out probable cause, whereby the owner had sustained special 
damage in being deprived of the use of his property. 

4. This principle is not altered by the fact that the case was in equity, 
and that the damages were consequent upon an injunction granted 
by the chancellor. 

Wovember 3, 1885. 


Railroads. Jurisdiction. Service. Damages. Actions. 
Malicious Suit. Injunction. Before N. A. Smita, Esq., 
Judge pro hac vice. Sumter Superior Court. April Term, 
1885. 


On March 19, 1883, B.O. Mitchell brought his action for 
damages against the Southwestern Railroad Company, al- 
leging, in brief, as follows: In 1880, and prior to that time, 
the plaintiff was the owner and in the rightful enjoyment 
of a valuable mill in the city of Americus, in Sumter 
county, which was run by water-power, and was located 
near the railroad of the defendant. He had the right to 
flood the land of the company with his dam, being an ease- 
ment which he had acquired by authority uf the company 
for a valuable consideration. A storm washed away a 
portion of his dam and temporarily suspended his business. 
The defendant filed a bill to enjoin him from rebuilding his 
dam soas to continue his business, and obtained an injunc- 
tion for that purpose. This was done by false and mali- 
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qjous allegations, and entirely without reasonable and 
probable cause, and was for the purpose of injuring and 
harassing the plaintiff. By reason of this, the plaintiff's 
mill was stopped, causing him to lose the profits from it; 
the property had deteriorated in value ; custom which had 
been built up was diverted from the mill; and the plain- 
tiff has been comnelled to expend large sums for attorneys’ 
fees. All these wrongful and illegal acts were done in 
Sumter county. It was alleged that a part of the defend- 
ant’s road Jay in that county, and that the defendant had 
an agent there. 

Process issued, and the sheriff made the following entry 
of service : 


‘I have this day served Lott Warren, agent, at the depot, at 
Americus, Sumter county, Georgia, personally with a copy of the 
within, this March 20th, 1883.’’ 

A second original issued, with process directed to the 
sheriff of Bibb county, and was served on the president of 


the defendant in that county. 

The defendant traversed the entry of service and pleaded 
to the jurisdiction, alleging that it had no office and no 
agent in Sumter county; that all of its property in that 
county was held under a lease by the Central Railroad, 
and the agent served was the agent of that company, and 
that the office of the defendant was in Bibb county. The 
defendant also made a motion to dismiss the case, on the 
ground that there was no legal service. 

On the trial, the plaintiff introduced the record of the 
equity case, which terminated in his favor. A report of 
it will be found in 69 Ga., 115, e¢ seg. He also introduced 
testimony substantially as follows: 

C. W. Coker testified as follows: He built the mill and 
dam in 1868; had the consent of the road to flood the 
right-of-way, the authorities stating that they never made 
deeds, but neverinterfered with such improvements, as they 
were of advantage to the railroad in the way of shipping 
grain. The mill was built at an outlay of about $55.000 
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altogether. The railroad made no objection to the mill or 
pond. The witness sold the mill to B. C. Mitchell for ten 
thousand dollars. The mill wasin sight of the road, near 
the right-of-way of the defendant; part of the dam and 
pond was on the right-of-way. 

B. C. Mitchell testified as follows: Bought the prop- 
erty of C. W. Coker; before buying, saw Virgil Powers, 
superintendent, and inquired about the authority of Coker 
to use the right-of-way by back-water, ete. He told wit- 
ness the company consented for Coker to use the right-of- 
way; that they never made deeds to their right-of-way, 
but the company favored the building of such enterprises 
along their road. The railroad has used the water of 
the pond for a time; the dam prevents culverts from un- 
dermining; it also constitutes part of the approach toa 
road crossing; witness has spent a considerable sum of 
money on the property. The mill was shut down three 
years by the injunction. When the bill was served, he had 
bought a large bill of timber, and it was lost. Lost the 
repairs being done at the time the bill was filed, worth 
$150. The mill was worth from five to ten dollars per 
day duiing the time it was shut down, deducting all ex- 
penses, hire of. miller, repairs, insurance, etc. The mill 
would net $1,200 per year for the three years. (The wit- 
ness estimated the amount of damages to the mill-house 
and race and stated the amount of attorneys’ fees.) 
Walden, the supervisor of the defendant, told him he 
would be glad for him to back the water near the cul- 
vert, as it would protect the culvert in case of a freshet.. 
The mill and dam were built in 1868. 

W. A. Black testified: Was a director of the railroad 
from its building to 1868, twenty years; then became 
agent. The mill was built soon after my agency began. Mr. 
Powers, at the building of the mill, was superintendent, 
and frequently passed along by the mill. Mr. Raoul 
succeeded Mr. Powers as superintendent. My agency 
terminated in 1878. Mr. Powers was adirector when the 

v-75-26 . 
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company was organized, and was a director when I quit the 
agency at the depot in Americus, Ga., 150 or 200 yards 
from the pond. The pond is in plain view of the road and 
depot. Mr. Raoul frequently passed there. J. E. Jones 
was a director of the road when witness ceased to be. Mr. 
Holt died about 1880, and Jones became president. The 
Central Road had control of the Southwestern Road 
when I became agent at Americus; it was after the lease. 
I received orders from Savannah. The Central has been 
controlling and managing the road since. Did not know 
of any agent of the defendant in Sumter county since the 
lease ; did not know of his own knowledge about the terms 
of the lease, outside of the papers themselves. 

There was also other evidence which need not be de- 
tailed. On motion, the court granted a non-suit. The 
following are the assignments of error: 

(1.) Plaintiff offered in evidence the original bill filed 
by the Southwestern Railroad. The court held that the 
counsel would have to put in all the record, including all 
the pleadings, orders, etc., to the decree, which they were 
forced to do, to get in what they wanted. 

(2.) Plaintiff offered the motion for new trial by defend- 
ant in said case, the judgment thereon, the bill of excep- 
tions, as-stated by counsel then and there, for the purpose 
of showing a continuation of said litigation. The court 
refused to allow either, unless plaintiff would put in, in 
connection therewith, all the evidence pro and con, in said 
original case of file. 

(3.) Defendant moved for a non-suit because there was no 
service; because the superior court of Sumter county had no 
jurisdiction; and because plaintiff had failed, by sufficient 
and proper proof, to show a want of proper cause for the 
original suit; and further, because the plaintiff had failed to 
show any malice on the part of the railroad. Oounsel were 
discussing said motion ; the court interrupted counsel, and 
said he did not care to hear from plaintiff on points made by 
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defendant’s counsel for non-suit; and the plaintiff's coun- 
sel could address themselves entirely to the question of 
whether the proof showed any notice to the defendant of 
plaintiff's right to overflow the right-of-way, and the effect 
of the overflow, and the advantages of said mill, so as to 
show malice, and said to counsel they could assume that 
the proof showed want of probable cause, as the court con- 
sidered that as established in the case. Counsel under- 
took to meet the suggestions of the court, but failed, and 
the court awarded a non-suit. Counsel asked the court to 
name the point or grounds of non-suit in judgment. The 
court admitted the ground, but failed to comply with the 
request, although the court had interrupted the counsel 
as to other questions in the case, and thereby prevented 
counsel from correcting any other defect. 


E. G. Smommons; Guerry & Son, for plaintiff in error, 
cited, on non-suit, 42 Ga., 283, 4385; 69 Jd., 619; 65 Jd., 
309 ; 66 Jd., 196 ; 63 Jd., 488. On malice and probable 
cause, 5 Am. Dec., 547; 9 /d., 687; 12 /d., 267. On no- 
tice to corporation, 1 Peters, 299; 30 Conn., 380; 1 Cold. 
(Tenn.), 611; Taylor Corp, §210. On liability of railroad, 
14 Am. Dec., 599; 7 Jd. 603; 6 Cal., 399; 1 Hilliard 
Torts, 443; 2 Wait’s Act. and Def., 337; 4 /d., 339, 341; 
18 Cent. L. J., 242; 20 Zd., 274. 


Lyon & GresHaM; Hawkins & Hawarvs, for defendant, 
cited, on non-suit, 27 Ill., 489; 19 Ala., 344; 26 /d., 616; 
33 Vt., 486. On malice and probable cause, 2 High. Inj., 
§1648; 10 B. Monroe, 17; 8 /@.,37; 55 Miss., 567; 4 Mo. 
App., 195, 505; 2 Sedg. Dam., 210, note; 31 Barb., 158; 
20 N. Y.,99; 73 7d.,377; 53 Ill, 479; 12 How., 168, 179; 
10 Humph.. 325; 49 Ga., 160; Code, §§2987. 2957; Wood 
Dam., 571. On service, Code, §3369. On jurisdiction, Code, 
§3406 ; 69 Ga.. 763; 53 Zd., 501. On liability of railroad, 
98 U.S, 187; 30 Ga, 519; 55 Jd, 299; Code, §3220. 
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BLANDFORD, Justice. 


1. There are several questions in this case. It is insisted 
that there was no jurisdiction in Sumter superior court to 
hear and determine this case, because there was no agent 
of said company resident in Sumter county, upon whom 
service could be perfected. To this the plaintiff replied, 
that the acts of defendant and the damage which was done 
were done in Sumter county. We think that section 3496 
of the Code, which enacts that railroad companies shall 
be liable to be sued in any county in which the cause of 
action originated, by any one whose person or property has 
been injured by such railroad company, their officers, 
agents or employés, for the purpose of recovering damages 
for such injury, fully answers the objection that the supe 
rior court of Sumter county had no jurisdiction of the 
case. So we hold that the superior court of Sumter 
county had jurisdiction in this case. 

2. The next question made is, that there was no service 
of the declaration and process which authorized the supe- 
rior court of Sumter county to hold jurisdiction of this 
case. The evidence upon the record showed that the sheriff 
had returned that he had served a certain person as agent 
of defendant at the depot in said county; also that a sec- 
ond original of the declaration and process had been served 
on the president, one Jones, of said railroad company. 
We think that this was sufficient service. Code, §3369, ez 
seg. The superior court of Sumter county having juris- 
diction of the case, if there was no provision in the statute, 
the court, by necessary implication, would have the sight 
to assert its jurisdiction by causing its process to be served 
on the proper officer of the corporation in person, if resi- 
dents in this state, as was done in this case, or by publi- 
cation, if non-resident. Code, §§2369, 3370, et seq. 

3. The next question in this case is, can an action be 
maintained in this state for the bringing of a civil suit 
maliciously and without probable cause. In England, be- 
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fore the statute of 52 Hen. III., 1277, it was the practice 
constantly to hold that, where one sued another maliciously 
and without probable cause, he was liable to such person 
in damages upon an action on the case, but since the pas- 
sage of that statute, which gives costs to the defendant per 
falsum clamorem, the bringing of a civil suit maliciously 
and without probable cause was not a ground upon which 
an action could be maintained. Yet there was this dis- 
tinction: when an action was sued out maliciously and 
without probable cause, whereby the person of the defend. 
ant was arrested, or his property attached, or any special 
grievance to defendant, then in such a case the action 
would lie, and, as we understand, that was the common 
law when this state was a province, and when our adopt- 
ing statute was passed in 1784, and would have been the 
law without this statute. There is a case which states this 
doctrine clearly and explicitly. In Savil ws. Roberts, 1 
Salkeld R., 13, a decision by Lor d Holt, which is declara- 
tory of the common luw, in which it is stated that, since 
the passage of the act allowing costs to defendants where 
plaintiffs are non-suit or fail to recover, an action for 
maliciously suing out an action cannot be maintained. 
Yet, before this statute such actions were constantly 
brought and maintained; but since the passage of the 
act, in order to maintain the action, it must be shown that 
the defendant maliciously sues the plaintiff either with 
intent to imprison him or do him some special prejudice ; 
then an action on the case lies, and the grievance must be 
set out specially. We take this to be the common law, 
and as there is no statute changing this law, it is of force 
in this state. 

The declaration in this case and the proofs offered by 
the plaintiff tending to sustain it, showed that the defendant 
consented that one Coker might erect a certain mill-dam, 
which would overflow a portion of defendant’s right-of-way. 
This consent or license was given by the superintendent 
of defendant. That Coker sold to Mitchell, the plaintiff, 
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and Mitchell procured a similar license. The dam being 
broken in consequence of a flood, defendant filed a bill to 
enjoin the plaintiff from rebuilding it. The chancellor 
granted the injunction, which was interlocutory, and on the 
final trial, a decree was rendered for the present plaintiff, 
and the bill dismissed; and this action was brought to re 
cover damages which the plaintiff had sustained from the 
malicious suing out of said injunction without probable 
cause, whereby he had sustained special damage in being 
deprived of the use of his property. The court, when the 
proofs were submitted by the plaintiff, granted a non-suit, 
and the questions made here arise from this action of the 
court. 

4. It is further contended by the able and learned coun- 
sel for defendant in error, as the case or action, which is 
alleged to have been brought without probable cause, and 
maliciously, was a case in equity, and as the damages were 
consequent upon an injunction granted by the chancellor, 
that no action would lie in such a case; but we fail to 
perceive any difference between a case maliciously and 
without probable cause prosecuted at law or in equity, 
when special damage has accrued to the party. In our judg- 
ment no such distinction exists. We are aware that there 
is respectable authority to the contrary, but we think that 
- the current of authority is with our view of the law. The 
admirable article of M. W. Hopkins, Esq., in the Central 
Law Journal of March 28, 1884, fully examines this sub- 
ject, and he collates and refers to all the authorities on 
the same. The conclusion which we have arrived at is 
that the court erred in granting the non-suit in this case. 

Judgment reversed. 
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MILLER vs. DESVERGES. 






A general warranty of title in a deed against the claims ‘‘ of all per- 
sons whatever’’ covers defects in the title, though known to the 
purchaser at the time of taking the deed; and where the pur- 
chaser has been evicted from land by a judgment in ejectment, he 
can maintain suit against his vendor for a breach of the covenant 
included in such a warranty, although at the time of taking the 
conveyance, or before, he knew or was informed of defects in the 
title of his immediate feoffor. Nor can an intention to except de- 
fects known to the vendee be shown by parol. 

(a.\ The obiter dictum in Skinner et al. vs. Moye, trustee, 69 Ga., 476, 

corrected. 













January 26, 1886. 





Contracts. Warranty. Actions. Before Judge HARDEN. 
City Court of Savannah. July.Term, 1885. 







Desverges brought suit against Miller, based on a gen- 
eral warranty of title of land purchased by the plaintiff from 
the defendant, from which the plaintiff had subsequently 
been evicted under a judgment in ejectment, at the suit 
of athird party. The defendant pleaded the general issue, 
and that the plaintiff knew of the defect when he pur- 
chased: that it was understood that the warranty did not 
cover this defect ; and that the plaintiff said he would as- 
sume the risk, and the sale was made to him at a reduced 
rate. 

On the trial, the jury found for the plaintiff. The de- 
fendant moved for a new trial, on the following among 
other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court charged as follows, and refused 
to charge to the contrary effect: “If it is shown that the 
defect, as is claimed, was known by the plaintiff at the 
time of purchase, then I charge you that, unless the plain 
tiff and defendant agreed that the warranty in the deed 
would not cover this defect, the warranty does cover 
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it; and if the plaintiff was ejected through this defect, he 


can recover.” 
The motion was overruled, and the defendant excepted. 


W. H. Wane; N. ©. Corer, for plaintiff in error. 
DenMarK & ADAMS, for defendant. 


Hatt, Justice. 


The question made by this record is, whether one who 
has been evicted from land by a judgment in ejectment 
can maintain a suit against his vendor for a breach of cov- 
enant included in a warranty of title against the claims 
“of all other persons whatever,” if at the time of taking 
the conveyance, or before, he knows or is informed of any 
defect in the title of his immediate feoffor ; or whether, in 
other words, such a general warranty will cover defects in 
the title, where they were known to the purchaser. 

We think the law was correctly laid down upon this sub- 
ject in Smith vs. Eason, 46 Ga., 316. The court there held 
that, if the obligee in a bond for titles knew that the obligor 
was not the owner of the whole land described in the bond, 
proof of this fact is no reply to a plea of a breach, unless 
it appears that there was a mistake in the description. In 
pronouncing the judgment, it was said, “ Nor can parol 
evidence contradict the deed. The fact that the defend- 
ant knew the land had been sold is not, of itself, a reply 
to the express words of the bond. Men often take warran- 
ties knowing of defects in the title. The very object of 
the warranty is often to meet known defects in the title. 
The only way to meet this defence by the rules of the com- 
mon law was to show fraud in the bond, or, perhaps, mis- 
take.” The same principleis announced in Clark et al., 
ears, vs. Wh‘ tehead, 47 Ga., 516. 

The Code, §2703, declares that, “a general warranty of 
title against the claims of all persons includes in itself 
covenants of a right to sell, and of quiet enjoyment, and 
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of freedom from incumbrances.” There is no express ex- 
ception here to the effect that such a warranty will not 
cover liens cr defects of title known to the vendee, unless 
it is shown that the parties intended it should do so. Nor 
can such intention be established by parol proof contra- 
dicting the plain words of the deed; this would be repug- 
nant to the evident scope and meaning of the preceding 
section (2702) of the Code, which provides that “ the pur- 
chaser of land obtains with the title, however conveyed 
to him at public or private sale, all the rights which any 
former owner of the land, under whom he claims, may have 
had by virtue of any covenants of warranty of title, or of 
quiet enjoyment, or of freedom from incumbrances, con- 
tained in the conveyances from any former grantor, unless 
the transmission of such covenants with the land is ex- 
pressly negatived in the covenant itself.” 

Although requested to do so, we do not think it neces. 
sary to review the case of Skinner et al. vs. Moye, trustee, 69 
Ga., 476, further than to point out and correct what we 
deem an error into which the learned judge delivering the 
opinion must have inadvertently fallen. He there says, 
“ The rule is, that where there are liens upon or any defect 
in the tit'e known to the party purchasing, a general war- 
ranty is not presumed to cover such defects, unless express- 
ly so intended. But whether such defects or liens are in- 
tended so to be covered, is a question of fact, and parol evi- 
dence is admissible to establish such fact. Code, §2655.” 
The section cited is as follows: “ Patent defects are not 
covered by a general express warranty, unless intended to 
be so covered. In proof of this intention, parol evidence 
is admissible.” This section, as we think, refers to general 
warranties on the sale of personal property, and to such 
defects as are apparent in the article or thing sold, and 
not to flaws in the title. That such is its scope and pur- 
pose, only appears by comparing it with other sections 
with which it is associated and which immediately precede 
it. Section 2651, in the absence of an express warranty, 
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implies in all cases (unless expressly or from the nature 
of the transaction excepted) that the seller warrants, 
1st, that he has a valid title and right to sell; 2nd, that, 
the article sold is merchantable and reasonably suited to 
the use intended; and 3d, that he knows of no latent de- 
fect undisclosed. The failure to remember at the moment 
the distinction here so clearly pointed out between defects 
in the quality or condition of the thing sold and the title 
thereto, is, we doubt not, the cause of the error here pointed 
out, and which we are satisfied the judge delivering the 
opinion would have been the first to correct had his at- 
tion been called to it. But it was not at all essential to 
the judgment in that case, for which alone this court is re- 
sponsible, and to which the court assented, to pass upon 
and determine this question. The plaintiff had a verdict 
for a breach of a general warranty of title, for defects 
which were known to the purchaser, and the judgment re- 
fusing to set aside that verdict and to grant a new trial 
was affirmed by this court. 

There was no error in the rulings and charges, or in the 
refusal of the city court to charge as requested in writing 
by the defendant, of which he can complain, and the ver- 
dict returned against him was in conformity to law, and 
should stand. 

Judgment affirmed. 


Tue SAVANNAH, FLoRIDA AND WESTERN Raltway vs. 
HoFFrMAYER. 


. In a suit against a railroad company for damaging goods in trans- 
portation, it was competent for the plaintiff to testify as to their 
value, although he had a written bill showing the cost of the goods. 

. If arailroad company received goods for transportation in good 
order, and delivered them in a damaged condition, the presump- 
tion would be against the company, that the goods were damaged 
in its hands, whether such damage was open or concealed. 
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(a.) There was no error in refusing to charge that, if the railroad com- 
pany delivered the property in the same apparent good order as 
that in which it was received by that company, it would not be 
liable. 

. The verdict is in accordance with the law and evidence. 


October 27, 1885. 


Railroads Negligence. Damages. Evidence. Pre- 
sumptions. Before Judge Bower. Dougherty Superior 
Court. April Term, 1885. 


Reported in the decision. 


CuisHoLmM & Erwin; R. Hosss, for plaintiff in error. 


D..H. Pore; G. J. Wriaut, for defendant. 


BLANDFoRD, Justice. 


The defendant in error brought his action against the 
plaintiff in error to recover damages for the loss of and 
damage to certain goods which had been shipped and trans- 
ported over the railroad from Savannah to Albany belong- 
ing to the plaintiff in error. The evidence showed that 
the goods were received by the agent of the railroad com- 
pany from the steamship company in good order, except a 
marble top, which was cracked, and one rocker. When the 
goods were received by the plaintiff in Albany, much 
damage had been done to them, he testifying to the dam- 
age to and loss of several pieces. 

Objection was made to the plaintiff’s testifying to the 
value of the goods damaged and lost, because he had the 
bill, which was in writing, showing the cost of the goods. 
The court overruled the objection, and allowed the evi- 
dence, and this is the first error ussigned. 

Defendant moved to non-suit the case. This was also 
overruled by the court, and this is the second assignment 
of error. 
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The court charged the jury that, if they believed from 
the evidence that defendant received the furniture for 
transportation in good order, and if it was delivered to the 
plaintiff in a damaged condition by the defendant, then 
the presumption in this case is against the company, that 
it was damaged in their hands. 

The court refused to charge, as requested by defendant, 
that, if defendant delivered the furniture in the same ap- 
parent good order in which the road received it, then the 
defendant is not liable. A verdict was had for plaintiff, 
which did not cover the goods lost and the two articles 
damaged when the railroad company received them. The 
defendant moved fora new trial, on grounds as to the 
charge of the court and its refusal to charge, before set 
out ; also because of the admission of the evidence of the 
plaintiff as to the value of the goods, and upon the gen- 
eral grounds. The court refused to grant the new trial, 
and error is assigned to such ruling. 

1. There was no error in admitting the testimony of 
plaintiff as to the value of the goods. His testimony was 
better than the bill containing an itemized account of the 
goods; this was mere hearsay, whereas the plaintiff’s tes- 
timony established the value of the goods. 

2. The charge of the court excepted to is the law, if we 
understand the Code, which is, that the road last receiving 
the goods, “as in good order,” shall be responsible to the 
consignee for any damage, open or concealed, done to the 
goods. Code, §2084. Language could not be more ex- 
plicit and less liable to be misunderstood than this. This 
proposition being correct, the request of the defendant to 
the court to charge the jury as above set forth was prop- 
erly declined by the court. The request is the opposite 
of the law, as we understand it. 

3. The verdict of the jury is in accordance with the law 
and evidence in the case, and there was no error in refus- 
ing to grant the new trial. 

Judgment affirmed. 
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Drake vs. THe STATE oF GEORGIA. 





. The evidence established the guilt of the accused beyond a reason- 

able doubt. 

2. Article 1, section 1, paragraph 6, of the constitution (Code, §4998), 
which declares that ‘‘no person shall be compelled to give testi- 
mony tending in any manner to criminate himself,’’ means that, 
where a person is sworn as a witness in a case, he shall not be 
compelled to testify to facts that may tend tocriminate him. It 
does not prevent the introduction in evidence or the exhibition to 
the jury of clothing or any other article taken from a person accused 
of crime, where they tend to show his guilt. 

3. Where the evidence showed that the wife of the accused was murder- 
ed; that the accused was seen leaving the house by jumping froma 
window ; that, upon smelling the odor of burning clothes, the house 
was burst open, and the deceased was found lying in the fire badly 
burned, with her head mashed in, her skull broken and her throat 
cut ; that a pair of bloody pantaloons, lying close by, were identified 
as those worn by the accused on the previous night ; that other arti- 
cles of apparel taken from the accused had blood upon them; that 
an axe and knife, having blood upon them, and which belonged to 
the accused, were found; and that the accused confessed to hav- 
ing gone up behind the deceased, struck her on the head with an 
axe and cut her throat with a knife, there was no error in rejecting 
testimony offered to show that the deceased had a violent temper. 

(a.) This case differs from that of Monroe vs. State, 5 Ga., 137. 


December 15, 1885. 

































Criminal Law. Constitutional Law. Witness. Evi- 
dence. Murder. Before Judge Stewart. Upson Supe- 
rior Court. January Term, 1885. 









Reported in the decision. 






A.M. Spgers J. A. Corren; J. T. Tistncer; J. Y. ALLEN, 
for planintiff in error. 





CLIFFORD ANDERSON, attorney general; Emmett Wom- 
ACK, solicitor general; M. H. Sanpwiou, for the state. 









BLANDFORD, Justice. 


The plaintiff in error was indicted and found guilty of the 
murder of his wife, in the superior court of Upson county. 
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The evidence showed that the accusel and deceased were 
at home the night previous to the homicide; that they 
had a quarrel; the next morning the accused was seen 
leaving the house by jumping out of a window; very soon 
thereafter there was the smell of clothes burning; sev- 
eral parties went to the house, burst open the door, and 
discovered the deceased lying in the fire badly burned, her 
head mashed in, skull broken and her throat cut. She was 
dead. A pair of pants were found lying close by, bloody, 
and they were identified as those worn by the accused the 
night before; an axe and knife were also found, which had 
blood on them ; they belonged to the accused. The confes- 
sions of the accused were proved to the effect that he 
went up behind his wife, struck her on the head with an 
axe and cut her throat with a knife. The shirt and drawers 
were taken off of the person of the accused; they were 
also bloody. These articles of clothing were exhibited to 
the jury by the state, over the objection of the accused. 
The accused proposed to prove by several witnesses that the 
deceased had a violent temper; the court refused to allow 
this testimony to go to the jury. A motion for new trial 
was made, assigning these rulings as error, which being 
refused by the court, the case is brought here for the con- 
sideration of this court. 

1. The evidence in the case established the guilt of the 
accused beyond any reasonable doubt. It is so strong and 
overwhelming that the jury would have had to stultify 
themselves to have rendered a different verdict than that 
found by them. This disposes of the first and second as- 
signments of error. 

2. The next assignment was that the court erred in per- 
mitting the clothing of the accused to be exhibited to 
the jury, upon the ground that he could not be compelled 
to furnish evidence against himself. 

Art. 1, sec. 1, par. 6, of the constitution of this state 
(Code, section 4998), declares that “no person shal! be 
compelled to give testimony tending in any manner to 
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criminate himself.” It would be a forced construction of 
this paragraph of the constitution to hold that clothing or 
any other article taken from a person accused of crime 
could not be given in evidence or exhibited to the jury, 
where the same tended to show his guilt. This clause of 
the constitution means that, when a person is sworn as a 
witness in a case, he shall not be compelled to testify to 
facts that may tend to criminate him. 

3. The next assignment of error is, that the court erred 
in not permitting the accused to prove that deceased had 
a violent temper; and his counsel cites and relies on the 
case of Monroe vs. The State,5 Ga., 137. In that case, 
this court allowed evidence to be given to the jury that 
the deceased was a violent, rash and bloody-minded man, 
reckless of human life, but it is there said by the court, “As 
a general rule the slayer can derive no advantage from the 
character of the deceased for violence.”” While it was con- 
sidere’ by the court, under the circumstances of that case, 
that the evidence was admissible, yet in the present case 
there is nothing to relieve the accused from the general rule 
laid down in that case, to-wit, that the accused can derive 
no advantage from the fact that the deceased was of a vio- 
lent disposition. 

After a deliberate and full consideration of this case, 
we think that the accused has had a fair and impartial trial, 
and that there were no errors of law committed by the 
court on the trial; so we affirm the judgment. 

Judgment affirmed. 


Harris vs. Coats. 


1. It was keld in Ross vs. Wilson, 58 Ga., 249, that the widow of a 
tenant in common is dowable of lands held by her deceased hus- 
band, at the time of his death, jointly with another, and that parti- 
tion need not precede the setting aside of the dower, but that the 
dower might first be set aside, and partition might afterward be 
made. 


‘ 
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2. A widow applied for dower, alleging that her husband was a ten- 
ant in common of certain lands; objection was filed by the other 
alleged tenant, who claimed that he al one held the land, and de- 
nied the interest of the deceased. It was shown that he had re- 
peatedly acknowledged the right of the deceased to an undivided 
half interest, had returned the property as theirs jointly until after 
the death of the deceased, and that the latter had, with his knowl- 
edge, received a portion of the rents; also that, shortly after the 
burial of the deceased, the objector went to his residence and de- 
manded an inspection of his papers, and, upon being refused, psr- 
sisted in his purpose, saying that there was a paper among them 
which he intended to have before the sun went down; that he 
asked for the keys of the desk in which the deceased left his 
papers, but they were refused ; that subsequently a son of the de- 
ceased and brother-in-law of the objector spent a night at the house 
and obtained the keys ; that the desk was removed, and after that 
none of the papers it contained could be found: 

Held, that the evidence warranted a finding in favor of the applicant 
for dower, and that the conduct of the objector was sufficient to 
estop him from denying the seizin of the land by the decedent. 

(a.) There was no error in admitting parol evidence to establish the 
title of the deceased to the land, nor in the charge of the court upon 
that subject. 

(b.) No diligence was shown in procuring the newly Uiscovered evi- 
dence, and it was, at most, merely cumulative. 


December 15, 1885. 


Estates. Tenants. Husband and Wife. Dower. Es. 
toppel. Evidence. Before Judge Stewart. Pike Supe 
rior Court. April Term, 1885. 


Mrs. Coats, widow of H. H. Coats, deceased, applied for 
dower in the undivided one-half interest which, it was 
alleged, her husband held in certain land, A. B. Harris 
being the other tenant in common. Commissioners were 
appointed, and they made a return assigning dower. 
Harris filed objections, alleging that the husband of the 
applicant had no title to any portion of the land, but that 
the objector owned it. On the trial, the jury found a ver- 
dict sustaining the report of the commissioners. The ob- 
jector moved for a new trial, on the following among other 
grounds: 
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(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court admitted evidence of verbal 
statements and admissions by Harris that the land belonged 
to Coats.—The objection was that the title could not be so 
proved. [The court certified that he held that statements 
of one in possession “consistent with his possession” were 
admissible. ] 

(3.) Because the court charged the jury that title to 
lands can be established by showing the payment of the 
purchase money and possession of premises. 

(4.) Because of newly discovered evidence of the son of 
Coats to show that the latter never claimed the land. 

The motion was overruled, and Harris excepted. 


E. F. DuPree; Boynton & Hammonp, for plaintiff in 
error. 


J.S. Pope, by Joun I. Hatt, for defendant. 


Hatt, Justice. 


The material question in this case is, whether the widow 
of a tenant in common is dowable of lands held jointly, at 
the time of his death, with another. It was held in Ross 
vs. Wilson, 58 Ga., 249, that she was, and that partition 
need not precede the setting aside of the dower; that her 
legal right being established, she would be entitled toa 
writ of partition under the provisions of the statute, to have 
the land divided so as to obtain her one-third part thereof 
according to valuation; that her legal right to dower at the 
death of her husband was as perfect before partition of 
the land as it would have been afterwards ; and that, while 
such partition did not create or confer the right on her, it 
was necessary for its enjoyment. 

The only objection to the demandant’s right to dower 
was filed by Harris, the co-tenant of deceased, who alleged 
that he did not hold in common with the deceased, but 

v: 75-27 
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was seized and possessed of the land in his own right. 
On this issue the cause was submitted to the jury, and they 
found against the objection and in favor of the widow. 
Harris had the deeds conveying to him title to the land; 
but whether he had conveyed a moiety thereof to Coats, 
the deceased husband of the demandant, was the point in 
controversy. There was ample evidence to sustain this 
verdict; it was shown that Harris, on repeated occasions, 
had acknowledged Coats’s right to an undivided half interest 
in the land, had returned it for taxation for several years as 
their joint property, and never returned it as solely his own 
until after Coats's death. Coats had, with his knowledge, 
received a portion of the rents, and shortly after Coats’s 
burial, Harris went to his residence and demanded an 
inspection of his papers; when this demand was refused, 
he persisted in his purpose, saying that there was a paper 
among them that he intended to have before the sun went 
down, and asked for the keys of the desk in which deceased 
kept his deeds and other papers. This request was refused, 
because demandant had been informed “that he meant 
her no good.” George Coats, a son of deceased and 
brother-in-law of Harris, came afterwards, spent a night, 
and obtained the keys; the desk was removed, and after 
that, none of the papers it contained could be found. It 
is fairly inferable that this was done in collusion with 
Harris. This conduct on his part was sufficient to estop 
him from denying the elder Coats’s seizin of the land. 
Wiece vs. Marbut et al., 55 Ga., 613. The case was scarcely 
doubtful, under the proofs. The verdict was warranted, 
though not absolutely required, by the evidence. 

There was no error in admitting parol evidence to es- 
tablish the title of deceased to the land, nor in the charge 
of the court upon that subject. 

No diligence was shown to procure the newly discovered 
evidence, which, at most, was merely cumulative. 

There is no error requiring our interference. and the 
court did not abuse its discretion in refusing a new trial. 

Judgment affirmed. 
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PatTTERSON e¢ al. vs. COLLIER e¢ al., executors. 


1. In an action of ejectment, one of the plaintiff’ s lessors died pend- 
ing the suit, leaving surviving him a widow and one child by a 
former marriage, ard also leaving a will, in which the widow and 
others were appointed his executors. The will was probated, and 
the executors named qualified and became parties to the suit in 
lieu of their testator. Before the case came on for trial, the widow 
died, she having previously received all of the estate of her hus. 
band to which she was entitled. After her death, the suit pro- 
ceeded in the name of the surviving executors. The presiding 
judge had been related to the widow within the fourth degree of con- 
sanguinity and, therefore, to her husband in the same degree of af- 
fiity. He was elected judge after the death of both the husband and 
wife, and at the time of the trial, he bore no such relation to any 
one having any interest in the subject-matter of the suit or in the 
testator’s estate: 

Held, that the judge was competent to preside on the trial of the ease. 

2. Where, in an ejectment cause, both parties claimed under a com- 
mon grantor, and the deed to him and also one of the deeds pur- 
porting to be made by him, under which the defendant claimed, 
were lost, and counsel agreed in writing that copy deeds from the 
records might be used in lieu of the originals, ‘‘without exhibit- 
ing the primary evidence or accounting for it,’’ such agreement. 
merely dispensed with the necessity for laying the foundation for 
the introduction of secondary evidence, but did not estop the plain- 
tiff from attacking asa forgery the deed under which the defend- 
ant claimed in the manner prescribed by §2712 of the Code. 

It is doubtful whether the deed in question could be considered’ 
as an ancient document in a legal sense, and it is certain that a 
copy of such a document cannot be used to establish its age and 
the presumption of its proper exe-ution arising therefrom. 
.) Anancient deed may be attacked, like any other deed, for forgery 
. Where a deed which was attacked as a forgery purported to have 
been attested by a witness who signed as a justice of the peace, 
and from certified copies of the records in the executive office of: 
the state, it was shown that such person did not hold a commission. 
as justice of the peace at the date of the alleged attestation, nor 
until some time thereafter, such proof, if unrebutted, would have 
been conclusive as to the forgery. A charge of the court that the 
jury might consider how far the inference arising from the records 
was rebutted by parol testimony going to show that the person 
who attested the deed acted as a justice, and if nota de jure, was 
at least a de facto justice, at that time, and if a de facto justice only, 
still his acts might be valid, and if such facts had been shown to 





420 SUPREME COURT OF GEORGIA. 


Patterson et al. vs. Collier et al., executors. 


them, they were circumstances that they might regard in consid- 
ering the question at issue, was more favorable to the defendant 
than he had any right to expect; and a request to charge still 
more favorably was properly refused. 

. The charge, as a whole, was fair and comprehensive, and the ver- 


dict is supported by the evidence. 
November 17, 1885. 


Judge. Relationship. Deeds. Forgery. Evidence. 
Attorney and Client. Justice of the Peace. Before Judge 
Fort. Stewart Superior Court. April Term, 1885. 


To the report contained in the decision, it is only neces- 
sary to add, in connection with the third and fourth divis- 
ions thereof, that the sixth and seventh grounds of the 
motion for a new trial were, in substance, as follows: 

(6.) Because the court erred in ruling that the agreement 
set out in the second division of the decision did not au- 
thorize the records to be used in the same manner as the 
originals, as ancient deeds. 

(7.) Because <he following portion of the court’s charge 
contains error: “ Now,if Patterson, the defendant in eject- 
ment, should show you by the proof that there was a justice 
of the peace at the time in the state, of that name, or if he 
should show you that John Mays was acting justice in such 
manner as to constitute him a de facto officer, you might 
consider these circumstances in estimating the value of 
the evidence and in ascertaining the truth as to whether 
or not this deed was genuine; you might consider these 
circumstances as to how far they rebut the presumption 
just heretofore stated. Now, if a person assumes to be a 
justice of the peace, and if he acts as such officer in a par- 
ticular district notoriously, if he is so respected and re- 
garded by the citizens of the district, so recognized, al- 
though he may have no commission, still his acts might be 
valid; andif such acts have been shown to you, they are 
circumstances that you may regard in considering the ques- 
tion at issue.” 
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W. A. Lirtte; W. C. Worrmt; J. L. Wrserty & 
Son; T. D. Hianrowsr, for plaintiff in error. 


W. D. Kippoo, for defendants. 


Hau, Justice. 


William A. Rawson, one of the plaintiffs lessors, died 
pending the action, leaving surviving him his widow and 
one child by a former marriage, and also leaving a will, in 
which the widow and others were appointed his executors. 
Tne will was proved, and the executors named qualified, 
and became parties to the suit in lieu of their testator. 
Before the case came on for trial, Mrs. Rawson died, she 
having previously received all of her husband’s estate to 
which she was entitled ; after her death, the suit proceeded 
in the name of the surviving executors. Judge Fort, who 
presided at the trial, was related by blood to Mrs. Rawson 
within the fourth degree of consanguinity, and was, con- 
sequently, related to her late husband in the same degree 
by affinity. He was elected judge after the death of both 
these persons, but at the time of the trial, he bore no such 
relation to any of the parties to the suit, or to any one 
having any interest whatever in the subject-matter of the 
same or in Mr. Rawson’s estate. When the case was called 
for trial, objection was made to his presiding, on account 
of his past relationship to these parties. Anxious to avoid 
anything like an appearance of partiality or prejudice in 
the conduct of the suit, and to preserve both himself and 
the tribunal over which he presided from the appearance 
of suspicion, he asked to be excused from the performance 
of this duty, and suggested that the parties select some one 
as judge pro hac vice to preside in his stead. This sug- 
gestion was declined, for the reason that such an agree- 
ment could not be lawfully made, unless he was disquali- 
fied. He was thus forced to pass upon and determine his 
own qualification to act as judge. When the alternative 
was presented between the inclination of a magistrate, 
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sensitive of his own reputation and that-of the court over 
which he presided, on the one hand, and his duty to the 
public and to parties, on the other, and being convinced of 
his own eligibility to perform this duty, he could not hes- 
itate as to the course he ought to take. He investigated 
the question carefully, and after full argument, concluded 
very properly, as will be seen, that it was his duty to act 
at the trial, and this made the first ground of the excep- 
tion. 

1. We are satisfied that the result reached was correct; 
that there was no good reason in law or in fact why he was 
not competent to afford the parties litigant a fair and im- 
partial trial, and why he was not in a position to shield 
both himself and the court from the imputation of im- 
proper conduct. The caution with which he proceeded, 
and the thorough and patient investigation given to the 
subject, under the most trying and embarrassing circum- 
stances, should have been sufficient to disarm the suspi- 
cions of even the most censorious. While it is true that, 
under our law (Code, §205), a judge or justice cannot sit 
in any cause or proceeding, where he is related to either 
of the parties within the fourth degree of consanguinity or 
affinity, or in which he or his relations have any pecuniary 
interest, or in which he has been of counsel, without the 
consent of parties, and while we are impressed with the 
importance of affording to parties a trial free from partiali- 
ty or bias on the part of the presiding magistrate and others 
engaged therein, and we shall strenuously insist that the 
administration of justice shall not only be pure, but above 
suspicion, yet we are not prepared to go to the length of 
holding that, if the facts from which these unfavorable in- 
ferences may be deduced have ceased to exist at the time 
of the trial, and cannot therefore possibly come into op- 
eration, they are sufficient to disqualify the judge, and to 
relieve him from the duty of affording the parties an early 
opportunity of having their case tried. 

The precise question made has never before, so far as 
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we are informed, been presented for adjudication by our 
courts, but there are not wanting analogous cases involv- 
ing principles that bear upon the point under consideration. 
In Deupree, et al., ex’rs, vs. Deupree et. al.,45. Ga., 414, a 
widow, who was a party to a marriage contract with her de- 
ceased husband, which, together with another instrument, 
was subsequently propounded as his will, was held a compe- 
tent witness upon the trial of a caveat to the same, especial- 
ly when she had barred herself from taking anything from 
his estate. The principle established by this decision was 
thought applicable to a case in which the qualification of 
a judge of the superior courts was called in question, on 
account of his supposed affinity to one of the parties. There 
the widow of the brother of the judge’s wife was married 
to the defendant ; the marriage of the judge having taken 
place after the brother’s death, and before the second mar- 
riage of the widow, he was held not to be disqualified be- 
cause of such relationship. Fort vs. West et al., adm’rs., 53 
Id., 584. In Oneal vs. The State, 47 Id., 230, 248, a juror, 
who had married the widow of the prosecutor’s uncle, was 
held not to be incompetent on that account to serve on 
the trial. 

According to the strictest rule of the common law in 
cases closely analogous, it would seem that affinity, where 
the party was dead, towards whom the presiding magis- 
trate or sheriff summoning a jury bore that relation, would 
not amount to a disqualification, especially where no 
widow or child survived him, who might have an interest 
in the subject-matter of the controversy. Lord Coke, in 
his commentary upon Littleton, 156 (a), says achallenge to 
the array of jurors lies where the “ sherife or other officers 
be of kindred or affinitie to the plaintife or defendant, if 
the affinitie continue.” In Munson vs, West, 1 Leonard, 
§8, it seems to have been held necessary to the continu- 
ance of the husband’s affinity, that he should have had 
issue living by the wife, though she be dead, and it mat- 
tered not that such issue should be heritable to the land, 
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where that was the subject of the action. The text of 
Coke and the determination in the case from Leonard 
seem to have furnished the rule upon which the courts 
of this country have most usually acted when dealing with 
this question. See Cain vs. Ingham, 7 Cowen’s R., 478 
and note (a) there, which collates and classifies most of the 
authorities and cases upon the subject; also Carman vs. 
Newell, 1 Denio, 25; Higbe vs. Leonard, /b.,186; Matter 
of App. of Receiver D. and S. Mfg. Co., 77 N. Y., 101. 
The case most directly in point is the Town of Winches- 
ter vs. Hinsdale e¢ a/., 12 Conn., 87, in which it was held, 
where a party to the suit had married the aunt of the judge 
before whom such suit was tried, but before the commence- 
ment of the same, she had died, leaving issue, who, as well 
as the husband, were living at the time of the trial, that 
the judge was not thereby disqualitied to officiate in the 
cause. This is the judgment of an able and distinguished 
bench, founded, it is true, upon the statute of the state, but 
which, as far as it goes, does not differ from our own, as 
will be seen when reference is had to the opinion in full 
Mr. Justice Church, who delivered the opinion (p. 92), 
says: ‘“ We are equally well satisfied that no such relation- 
ship existed between Judge Burrall and Martin Rockwell, 
Esq., as disqualified the former to give judgment in this 
case. In England no relationship existing between a judge 
and a party is a disqualification. A judge is presumed to be 
impartial and uncorrupt. By our law the relationship of 
uncle and nephew, by nature or marriage, disqualifies a 
judge. Stat., 148, tit., 21,538. By the marriage of his 
aunt with Rockwell, Judge Burrall became nephew by mar- 
riage tothat gentleman ; but the dissolution of the marriage 
by the death of the aunt dissolved the relationship of uncle 
and nephew, which had been constituted by the marriage. 
The circumstance that children of the marriage survive 
does not, in our opinion, operate to continue the affinity; 
for although Judge Burrall and Mr. Rockwell are in differ- 
ent degrees of consanguinity related to the surviving chil- 
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dren, we see not that from this cause they are connected 
in any degree of affinity with each other. 1 Bla. Com., 
436.” 

Though the facts in our case do not require us to go to 
the length of this decision, inasmuch as both the kins- 
woman of the judge and her husband were dead when he 
took charge of the case, and she left no child or other de- 
scendant by him, and had been settled with for all she 
was entitled to in the estate, yet we are much impressed 
with the sound sense and satisfactory reasoning of this de- 
cision. To multiply disabilities by a more than doubtful 
construction, when none are created by the words of the 
statute, we apprehend, would be as unwise as it is impoli- 
tic and harmful. The admirable sagacity of our British 
ancestors in extending to their judges the fullest confidence, 
and discouraging everything like distrust of their integrity 
and wisdom, has been amply vindicated by results. In 
their long career as a government, there has been but one 
miscreant like Jeffreys, and but asingle instance of moral 
infirmity like that f Bacon. This generous confidence has 
promoted, if not created, a pride of character and a pride 
of places, that has secured an incorruptible and efficient 
administration of justice and has afforded ample protection 
to every right of thesubject and thecrown. It has made 
England, in this respect, a light to the world, and the ad- 
miration, if not the envy, of other nations. 

2. Both parties in this case claimed under Anderson 
Covington, who, it is admitted, derived title to the land in 
dispute from the person to whom it had been granted by the 
state. The plaintiffs claimed under a quit-claim deed from 
Covington to Martin Burke, and the defendant held under 
a warranty deed from Covington to George W. Hamil. 
Two deeds in this chain of title were lost, viz., one from 
Scruggs to Covington, and that from Covington to Ham- 
il, and counsel agreed in writing that copy deeds from 
the record might be used in lieu of the originals, “ with- 
out exhibiting the primary evidence or accounting for it.” 
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It is now insisted that this agreement estopped the plain- 
tiffs from attacking, in the manner prescribed by law 
(Code, §2712), as a forgery, the deed from Covington to 
Hamil, and that the court erred in refusing so to hold. 

Estoppels are not generally favored and are never re- 
sorted to, except where it would be more unjust und more 
productive of evil to hear the truth than to forbear the 
investigation. Code, §3753. It is true that the estoppel 
relied on here was a solemn admission in judicio, made 
during the progress of the trial, and upon which both par- 
ties acted, and to the extent of the admission thus made, 
parties are bound by it, but we do not understand from 
its terms that the plaintiffs waived any right to render the 
prosecution of his suit effective -by denying the genuine- 
ness or validity of the title under which their opponent 
held possession of the premises. Had this been in con- 
templation, it seems to us it would have been expressed 
in plain and unequivocal terms, and had an agreement 
been offered in such terms to the plaintiffs, it is quite prob- 
able that it would, without hesitancy, have been rejected; 
had they consented to such terms, it would have amounted 
to an abandonment of their suit. Its sole purpose was to 
dispense with the necessity of laying the foundation for 
the introduction of secondary evidence. There is nothing 
equivocal or ambiguous in the terms of the agreement; 
they were designed only to relieve the parties from the 
necessity of accounting for the lost originals and of exhib- 
iting ‘“‘the primary evidence,” which, without this waiver, 
they would have been compelled to introduce. This 
exception is, therefore, not well taken. It is scarcely 
necessary to remark, that it was the duty of the court to 
interpret this agreement, and that he did not err in with- 
holding it as an instrument of evidence from the jury. 
They had nothing to do with it; it was not intended for 
them. 

3. There was no error in the ruling excepted to in the 
sixth ground of the motion for a new trial. It is at best 





OCTOBER TERM, 1885. 427 


__— 


Patterson et al. vs. Collier et al., executors. 


doubtful whether the deed in question could in a legal 
sense be considered an ancient document, and it is certain 
that a copy of such a document. cannot be used to estab- 
lish its age and the presumption arising therefrom of its 
proper execution. Bryan vs. Walton, adm’r, 14 Ga., 185; 
Jones et ux. vs. Morgan. 13 Id.,515. That an ancient deed 
may be attacked, like any other deed, for forgery is well 
settled. Mills, adm’x, vs. May, adm’r, 42 Id., 623; Hill 
vs. Nisbet, trustee, 58 Id., 587. 

4. We think the court committed no error of which the 
defendant can, with any show of propriety, complain in 
in the charge exzepted to in the 7th ground of the motion 
for a new trial. The jury might certainly infer the spu- 
riousness of the deed attacked from the certificate emanat- 
ing from the executive department, to the point that the 
justice of the peace who attested the deed was not in com- 
mission at the date of this attestation; and a charge to the 
effect that they might consider how far this inference was 
rebutted by testimony going to show that he acted in that 
capacity, and was, if not a de jure, at least a </e facto jus- 
tice at that time, and if a de facto justice only, ‘still his 
acts might be valid, and if such had been shown to them, 
they were circumstances that they might regard in consid- 
ering the question at issue,’ was more favorable to the 
defendant than he had any right to ask. The law is not, 
as defendant’s counsel insisted, “that full proof of the at- 
testing witness being a de fact» officer, as defined by the 
charge, was a complete rebuttal of the presumption of 
forgery arising from proof furnished by the records from 
the executive department, that he held no commission.” 
The proof of such circumstances as were testified to in con- 
nection with his acting in the capacity of justice prior to 
the date of the commission, might, perhaps, be properly 
considered by the jury in determining whether the deed 
was a forgery. Had the court gone further, and charged, 
as defendant’s counsel thought he should have charged, in 
our opinion he would have committed grave error. He 
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had no right to assume that the proof that the attesting 
justice acted in that capacity was full. An examination 
of the record satisfies us that the only witness (Jenkins) 
who testifies as to the facts was mistaken as to the date 
at which he seems to think they occurred. Mays, whose 
name appears as the attesting justice, was twice elected, 
each time for a full term, as was shown by the exemplifi- 
cation from the executive department. Jenkins swears 
that he was first elected to fill an unexpired term, and then 
was elected, with himself, for a fullterm. It is clear that 
‘he filled the whole of the first term and died during his 
second term. ‘The first commission was issued subsequent 
to the date of the deed; and the memory of this witness, 
who, it appears, was an old inan, was evidently at fault as 
to the time of these occurrences. The force and effect of 
such testimony as that offered in rebuttal must be left to 
the jury. Without rebutting evidence, the certificate from 
the executive department would have been conclusive as 
to the forging of this deed, as has been several times de- 
termined by this court. In Fain vs. Gathright, 5 Ga., 4, 
the court seems to have gone still further, for it is there 
said that a certified copy of the record of commissions from 
the executive office is the highest and best evidence of the 
fact that one who appears, from his acts, to have been a 
justice of the peace in a given county, at a particular time, 
was uot a justice of the peace during that time. Also Jb., 
pp. 10 to 12, inclusive. Durham vs. Holeman, 30 Id, 
619; Williams vs. Goolall, 60 Id.,,482. 

5. The 18th ground of the motion excepts to the entire 
charge as summing up more favorably for the plaintiff 
than the defendant, and specifies instances in which it is 
alleged this was the case. We are compelled to say that 
a careful examination of this able, fair and comprehensive 
charge leaves no such impression upon our mind. 

The foregoing are the only special grounds of the motion 
for a new trial. The general grounds may be disposed of by 
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the remark that the verdict appears to be in accordance 
with the weight of the evidence, and as it violates neither 
Jaw nor evidence, it should not be disturbed. 

Judgment affirmed. 









Tue Mayor, etc., of ATHENS vs. CAMAK et al. 






(Jackson, C. J., did not preside in this case, on account of providential cause.] 






1. Under an act of the legislature and a vote of the citizens in accord- 
ance therewith, the city of Athens, in 1873, subscribed for one 
thousand shares in the Northeastern Railroad Company, issued 
and negotiated bonds to pay this subscription, and for their re- 
demption levied an annual tax upon the property within the city 
limits. The road was completed for about forty miles, which ex- 
hausted its funds, and it was unable to extend its construction 
further. Itsstock fell from par to 744 per cent, and unéess it could 
be extended so as to connect with other progressing or contem- 
plated improvements beyond the state, the stock taken by the 
city was likely to become worthless. To save this loss, the mayor 
and council entered into a contract with the Terminal Company 
to extend the Northeastern Railroad to a point named, within 
a specified time; and in consideration of this and certain 
advantages as to freight over the Richmond and Danville Railroad, 
the mayor and council transferred to the Terminal Company, the 
thousand shares of stocks belonging to the city. The road was 
completed for a portion of the agreed distance within the specified 
time, when the mayor and council, believing that they had already 
secured such extension as would be most conducive to the interests 
of the city, were proceeding to make another contract with the 
Terminal Company, whereby they would release the latter from its 
obligation to extend the road further, and in consideration of this 
release, the company would agree, within two years, to build and 
equip, or cause to be built and equipped, a railroad from the city 
of Athens to a point on the Georgia Railroad. Certain citizens 
and property-owners sought to enjoin the consummation of this 
contract, as being ultra vires and detrimental to the interests of 
the city and the rights of the complainants: 

Held, that an injunction should have been denied. The governing 
body of the city has a discretion in the management and disposi- 
tion of its property, and when they exercise this discretionary 
power bona fide, a court of equity will not interfere; nor is such a 
body answerable for an erroneous exercise of its discretion, al- 

though injurious consequences may result therefrom. 
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(a.) The fact that a vote of the qualified voters of the city was neces- 
sary to the original subscription to the stock did not make it nec- 
essary that another vote should be held as to the disposition made 
of it. 

. The second contract in this case was not a subscription to the 
stock of a railroad company on the part of the city, nor the assump- 
tion of any burden or liability by it, but was the substitution of 
one consideration for another which was deemed more advantage- 
ous. 


October 27, 1885. 


Municipal Corporations. Contracts. Railroads. In- 
junction. Constitutional Law. Before Judge Estes. 
Clarke County. At Chambers. August 31, 1885. 


To the report contained in the decision, it is necessary 
to add only the following: 

The cl&use of the charter of the city of Athens contain- 
ing general powers is as follows : 


“That the mayor and council of the city of Athens shall have full 
power to pass every other regulation or ordinance that shall appear 
to them necessary and proper for the security, welfare and interest 
of said city, or preserving the peace, health, order and good govern- 
ment of said city: Provided, such regulations or ordinances are not 
in conflict with the constitution and laws of this state or the United 
States.”’ Acts 1872, p. 131. 


The act of 1870 (Acts 1870, p. 325) authorized the 
mayor and council to subscribe to stock, contribute or 
endorse bonds of any railroad from Athens to Rabun Gap, 
in Rabun county, not exceeding $200,000, provided a ma- 
jority of the qualified voters should vote therefor at an 
election held for that purpose. It was alleged in the bill 
that the city council had passed a resolution agreeing to 
the new contract set out in the decision, provided the 
Terminal Company agreed with them in regard to the con- 
struction of certain provisions in the original contract as 
to rates of freight, and had so notified the Terminal Com- 
pany; and that they were ready to make the change as 
soon as they were assured on that point. The object of 
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the bill was to enjoin the making of the contract. The 
injunction was granted, and the defendants excepted. 


T. W. Rucker; Pore Barrow, for plaintiffs in error. 


S. P. Tuurmonp; Avex. S. Erwin, for defendants. 


Hat, Justice. 


The discussion of this case took quite a wide range, and 
every point which the record presented, and which had 
even a remote bearing upon the issue involved, was care- 
fully examined and closely canvassed. But the question 
upon which the grant of this injunction capente, we think, 
is confined to narrow limits. 

.The city of Athens, in the year 1873, subscribed for one 
thousand shares of stock in the Northeastern Railroad Com- 
pany, which it was authorized by a vote of its citizens 
qualified to cast it, under and by virtue of an act of the 
general assembly of the state, and by the provisions of 
this act, it issued bonds which it negotiated to pay this 
subscription, and for their redemption, levied an annual 
tax upon the property within its limits. The road was 
completed to Lula, a point on the Atlanta and Charlotte 
Air-Line Railway, about forty miles distant from Athens. 
The company’s funds were exhausted by constructing it to 
this point, and they were unable to extend it further. In 
1881, the stock had fallen from the value of $100 per share 
to seven dollars and fifty cents. Unless arrangements 
could be made to extend the road further in the direction 
of Rabun Gap, to meet other improvements then either in 
contemplation o: progress of construction, to Knoxville, 
Tennessee, the stock taken by the city of Athens would, 
in all probability, have soon become worthless, and to save 
it from this loss, the mayor and council of the city entered 
into a contract with the Richmond and West Point 
Terminal Railway and Warehouse Company, to extend 
the Northeastern Road from Lula, via Clarkesville 
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and Tallulah Falls, to Clayton, in Rabun county; and 
in consideration that they would do so within a specified 
time, and for some other advantages secured to the city 
and its inhabitants in the rates of freight from distant 
points over the Richmond and Danville Railroad and con- 
necting roads under the control of this company, the 
mayor and councilof the city transferred to the Terminal 
Company the thousand shares of the city’s stock in the 
Northeastern Road. In pursuance and performance of 
this contract, the road was completed to Tallulah Falls; 
and before the time expired, when, according to the con- 
tract, it was to be extended to Clayton, the mayor and 
council, believing that they had already secured such ex- 
tension in the direction of Knoxville, and other points, as 
would be most conducive to the interest of the city, were 
proceeding to enter into another contract with the Term- 
inal Company, whereby they released the company from 
_ its obligation to extend the road from Tallulah Falls to 
Clayton, and in consideration of this release, the company 
undertook and agreed, within two years from the date of 
the contract, to build and equip, or cause to be built and 
equipped, a broad gauge railroad from Athens to some point 
on the Georgia Railroad between Madison and Covington, 
or at one of those places. The complainants, some of 
whom were both property-owners and citizens, and others 
of whom owned property in the city of Athens, sought to 
enjoin the consummation of this last contract, alleging 
that the city officials in making it acted wltra vires; that 
they had no power to enter intoit without special authority 
from the legislature, or the consent of the qualified voters 
of the municipality, directing them to mhke it; that the 
change contemplated by it would be detrimental to the 
best interests of the city, and would be also hurtful to the 
rights and interests of the complainants. These latter 
allegations were denied by the defendants. How these 
disastrous consequences would result to the city, was not 
specially shown. The answer denied that the alleged pub- 
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lic injury was the real motive that induced the complain- 
ants to institute the suit; but charged that most of them 
were the owners of the stock or bonds of several corpora- 
tions, whose interests and income might be affected by the 
building of the proposed road, which would connect, at one 
of the points named, with the Georgia Midland Road, of 
which it would form a part, about to be built from Colum- 
bus to Athens. The injunction prayed was ordered; and 
to this order the city of Athens, by its corporate authorities, 
excepted, and brought the case by writ of error to this 
court for review. 

1. The question on which the right to this injunction de- 
pends is, whether the governing authorities of the city, who 
are charged by its charter and the general laws regulating 
municipal corporations, with the care and improvement 
of its effects and property, had the right to change this 
investment in stock without express authority conferred 
by the legislature, or by a vote of the inhabitants. The © 
case of Semmes vs. The Mayor, etc., of Columbus, 19 Ga., 
471, which is very similar, if not identical, in its leading 
circumstances with the one at bar, distinctly holds that the 
governing body of the city has a discretion in the manage- 
ment and disposition of its property, and that, where they 
exercise their discretionary powers bona fide, a court of 
equity will not interfere with them in the matter com- 
plained of; that such a body is not answerable for an erro- 
neous exercise of its discretion, although injurious conse- 
quences may result therefrom. 

It is also said in Adams et al. vs. The Mayor, etc., of 
Rome, 59 Ga., 771, “ A further point in behalf of the city 
is that, as the act of 1870 required a consent vote by a 
majority of the qualified voters as a condition precedent 
to issuing the bonds, a similar vote, or at least some vote 
of the citizens, would be necessary to enable the mayor 
and council to mortgage the water-works. We cannot 
discover any logical connection between the proposed con- 


v 75-28 
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clusion and the premises from which it is sought to be 
drawn.” 

The result reached in these cases might be strengthened 
by the citation of many other cases, but it is so obviously 
proper that we should deem it mere waste of time and 
space to encumber our judgment with their display. We 
know of no such restrictions upon the exercise of the power 
of the officers of the city as those here insisted on in the 
matters in question; they are certainly not found in the 
general law regulating the conduct of such public agents, 
and a diligent search of the act incorporating Athens, and 
that allowing it to take this particular stock, has failed to 
reveal them. They cannot be implied, because they are 
not necessary to enable the city to secure its rights, or to 
carry into effect any of the duties imposed upon it; on the 
contrary, to countenance, much more to encourage, such 
proceedings upon the part of the inhabitants would, it 
seems to us, disable the municipal government from dis- 
’ charging its legitimate functions and performing promptly 
its most ordinary duties. The delay entailed by a resort 
to such impediments would effectually destroy its efficiency, 
and would prove disastrous, if not destructive, in its con- 
sequences. No improvement could be carried forward 
which involved the expenditure of means, for in every in- 
stance of the kind, somebody would be sure to think that 
his rights were interfered with, his property injured and 
his plans and purposes thwarted. 

2. But apart from this position, it is insisted that this is 
an attempt by this municipal corporation indirectly to be- 
come a stockholder in a railroad company other than that 
in which it was authorized by the act of the general as- 
sembly to subscribe for and hold stock,-which is in viola- 
tion of the spirit, if not the letter, of par. 1, section vi. 
art. vii. of the constitution of 1877. Code, §5189. Accord- 
ing to this provision of the constitution, the general assem- 
bly is prohibited from authorizing any county, municipal 
corporation or political division of the state to become a 
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stockholder in any company, corporation or association, 
or to appropriate money for or to loan its credit to any 
corporation, company, association, institution or individual, 
except for purely charitable purposes. It is difficult to 
_understand how, in this instance, the city of Athens has 
become a stockholder in this new company, or how she 
has appropriated money for it, or loaned it her credit. 
She proposes that the Terminal Company shall build 
and equip, out of its own means, or cause it to be done, the 
contemplated railroad. The contract does not entitle her 
to a dollar of stock in the company, or impose upon her 
any liability or burden whatever ; she neither appropriates 
any money to the enterprise, nor imposes any additional 
burden upon her citizens, and in no way aids it by pledg- 
ing her credit. When she entered into that contract, she 
owned no stock in the Northeastern Railroad; she had 
already parted with that for a consideration that has been 
partially paid, and which she is enjoying every day ; she 
had no desire to insist upon the payment of the balance 
of the consideration, but was willing, through her author- 
ized agents, to substitute it for another, which they, in the 
exercise of their discretion, deemed would be more ad- 
vantageous to her. 

The article of the constitution under which the section 
in question is found treats of “finance, taxation and the 
public debt.” We think that the section was designed to 
prevent extravagant outlays by those municipal bodies, 
which the prospect. of gain, offered by these enterprises, 
would tempt them to embark in, and thereby make occa- 
sion for a resort to the taxing power. This was the great’ 
wrong that the restriction was intended to prevent. The: 
waste of corporate property by appropriating money raised 
by taxation, or which, if properly expended, would pre- 
vent the necessity of resorting thereto, fall directly within 
the reason of the prohibition. 

In this instance, the city of Athens incurs no burthen 
not already upon her; she does not propose to do anything 
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which will increase her debt or render necessary a resort 
to further taxation; she only changes the terms of a con- 
tract already entered into and partly performed ; she ex- 
changes simply one consideration for another, which she 
esteems more valuable. In our view, this clause of the 
constitution would have to be very widely stretched to 
take in the case at bar; its application to such circum- 
stances, we think, is wide of the intention of its framers. 
We cannot bring our minds to the conclusion that it was 
ever contemplated to hold these municipal corporations 
to existing subscriptions to stock, and prohibit them from 
utilizing the stock for corporate purposes by sale or ex- 
change, or that, although it was depreciating in value and 
bécoming worthless, the only way its owners could rid 
themselves of it was to allow it to perish on their hands. 
Surely no such absurd purpose was ever in the contempla- 
tion of the constitution-makers, as one which would deprive 
these municipalities of the power to save from wreck and 
ruin the property intrusted to their care. 

We are forced to the conclusion that there is nothing, 
either in the facts of this case or the law applicable thereto, 
which required or authorized the grant of this injunction, 
and direct that, upon the return of the remitter in this 
cause, it be dissolved. 

Judgment reversed. 


Rogers et al. vs. Pack eft ail. 


An owner of land conveyed it by deed to P., to enjoy and hav2 the 
rents and profits thereof during her life, the grantor reserving to 
himself and consenting to-be trustee for said P., to have and to 
hold the said land during her life, and at her death to her children: 

Held, that the only trust estate created was for the life tenant, and 
her children took a vested remainder. Therefore, the chan- 
cellor had no power to decree a sale of their interest in the land 
at chambers in vacation, and a sale of the corpus under a decree 
so rendered conveyed only the trust estate of the life usee. 

(a.) The judges of the superior courts of this state can do no act nor 
grant any decree in vacation unless it be authorized by statute. 


November 17, 1885. 
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Estates. Title. Trusts and Trustees. Sales. Judge. 
Before Judge Witu1s. Harris Superior Court. April 
Term, 1885. 


To the report contained in the decision, it is necessary 
to add only that the deed relied on by the plaintiffs was 
made by Griffin to Mrs. Pace and her children, naming 
each of them, and contained the following clause: 


‘*With the following limitation and restriction, that is that my sis- 
ter, Eliza A. E. Pace, is to have and enjoy the rents and profits of the 
said east part of lot of land forher support and maintenance during 
her natural life, and the aforesaid James S. Griffin reserving to him- 
self and consenting to be a trustee for the use of the said Eliza A. E. 
Pace, my sister, and as such trustee to appropriate and apply the 
said rents, -use and profits of said land to the use, support and main- 
tenance of the said Eliza A. E. Pace during her natural life. To 
bave and to hold the aforesaid lot of land for the aforesaid [grantees] 
under the restrictions and reservations aforesaid, and unto my sister, 
the said Eliza A. E. Pace, for life, as aforesaid, and afterwards for 
their own proper use, benefit and behoof forever in fee simple.’’ 


©. J. Tuornton, for plaintiffs in error. 
Hatcuer & Peasopy, for defendants. 
BLANDrorD, Justice. 


This was an action of ejectment by the lessors of the 
plaintiff to recover the possession of a certain tract of land 
in Harris county. ‘They introduced a certain deed in evi- 
ence from James S. Griffin, whereby he conveyed the land 
to Sarah A. E. Pace to enjoy and have the rents and profits 
of the land during her life, the said Griffin reserving to 
himself and consenting to be trustee for said Sarah A. E. 
Pace, to have and to hold the said land during her life, 
and at her death to her children, the lessors of the plaintiff. 
It was shown that Sarah A. E. Pace was dead before the 
commencement of the action. The plaintiff closed. The 
defendant introduced and read in evidence a decree ren- 
dered at chambers by the judge of the superior court, upon 
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the application of said Sarah A. E. Pace and her children, 
mentioned in the deed of James S. Griffin, some of whom 
were of age, and some minors, appearing by one Moore, as 
next friend, praying a sale of this land for re-investment; 
also the appointment of a trustee in the place of Griffin, who 
was dead. By the decree, Alexander J. Gordon was appoint- 
ed trustee, and he was authorized to sell the land and to 
invest the proceeds as prayed for in the petition. The 
trustee, Gordon, sold the land, and the defendants cluim 
title through this sale. The court held that, as the decree 
was rendered at chambers, the judge had no power or 
jurisdiction to order a sale of anything but the life estate 
of Mrs. Sarah A. E. Pace, which was held in trust for her 
by the trustee; that this was the only trust estate created 
by the deed before referred to; that the children took a 
vested remainder in the land upon the execution of the 
deed, and that the chancellor had no power to decree a sale 
of their interest in the land at chambers in vacation. To 
this charge and ruling of the court the defendant excepted, 
and error is assigned thereon. 

The judges of the superior courts of this state can do no 
act in vacation nor grant any decree, except the same be 
authorized by statute. A judge of the superior court 
may, in term or vacation, remove or appoint trustees. 
Code, §2320. He may also authorize the sale of the cor- 
pus of a trust estate in vacation. Code, §2327. But it is 
the corpus of a trust estate which he may direct to be sold 
in vacation or in chambers. Then, in the present case, 
under the deed of Griffin to Mrs. Pace and her children, 
the only trust estate created was the life estate of Mrs. 
Pace; this was to be held by Griffin in trust for the use 
and benefit of Mrs. Pace during her life, but at her death, 
the title to the property vested absolutely in her children, 
who took a vested remainder in this land. There is no 
trust connected with their interest in the land; hence the 
chancellor had no jurisdiction, at chambers in vacation, to 
direct the sale of the land by the trustee, so as to divest 
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their title; all that could have been sold by the trustee 
under this decree was the life estate of Mrs. Pace, and 
the purchaser could not acquire anything more than the 
trustee was authorized to sell. 

Judgment affirmed. 


PaRIsH vs. Foss. 


A physician who, in consequence of the fact that the clerk of the su- 
perior court did not have a book in which he could register, did 
not succeed in doing so (as required by §1409 (c) et seg. of the Cude), 
but who was called to attend a patient, and did practice, can re- 
cover his fees therefor, it appearing that he registered so soon as 
the book was obtained by the clerk, and as soon as by writ of 
mandamus the clerk could have been made to furnish the ook of 


registry. 
January 12, 1886 


Physicians. Officers. Actions. Before Judge Cars- 
WELL. Bulloch Superior Court. October Term, 1854. 


Foss brought complaint against Parish for $134.00 on an 
open account for medical services. The first item was 
dated December 13th, 1881. On the trial, there was some 
conflict as to the reasonableness of the charges, etc., but 
the principal point of contest was this: The plaintiff ad- 
mitted that he rendered the services sued for before he 
registered as a physician, as required by the act of 1880. 
He testified that, prior to that time, he had applied to the 
clerk of the superior court to be registered ; the clerk did not 
have a book for that purpose, but said he would have one 
soon. He registered on January 2,1882. The clerk testified 
that he did not have a book to register physicians in, but 
that he had registered such as applied on a sheet of paper, 
and transferred the names to a book as soon as he ob- 
tained it; and that he did not remember any application 
to register by the plaintiff before he was registered. 

The court refused a non-suit. The jury found for the 









440 SUPREME COURT OF GEORGIA. 

































Parish vs. Foss. 


plaintiff. The defendant moved for a new trial, which was 
refused, and he excepted. 








D. R. Groover, for plaintiff in error. 
T. H. Porrer, for defendant. 


Jackson, Chief Justice. 








The question made here is, whether a physician who, 
t in consequence of the fact that the clerk of the superior 
| court did not have a book in which he could register, did 
i not succeed in doing so, under Code, §1409 (c) e¢ seg., but 
being called by a patient, did practice, can recover his fees 
therefor, he having registered so soon as the book was ob- 
tained by the clerk, and as soon a by writ of mandamus 
the clerk could have been made to furnish the book of 
registry. 

Under these facts, we think he ought to recover. He 
did his best to register, and did register as soon as he could. 
A physician is necessary in sickness. Is nobody to have 
his aid because a clerk neglects his duty? We hardly 
i think such was the intention of the general assembly in 

passing the act of 1880 above cited, in the Code. The case 
is clearly distinguishable from illegal traffic in liquor with- 
out license, which does nobody good, or selling guano con- 
i trary to law, which is no case of necessity, as the need of 
a physician, which is often matter of life and death. 

The doctor’s only remedy in this case was by mandamus 
to make the clerk furnish the book; but that would take 
time, and he could not have registered a moment sconer. 
Suppose he was needed to set a limb or perform a surgical 
operation to save life, is he to wait on a neglectful clerk 
until he gets a book? We think not. 

The defendant called in the doctor to attend on his son. 
He was a regular physician. His subsequent registry 
shows it. Nocomplaint is made of charges, nor is bad prac- 
tice pleaded. The doctor must be paid. 

Judgment affirmed. 
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Brown et al. vs. GUNN. 


[Hall, J., being disqualified, Judge Stewart, of the Flint circuit, presided in his 
stead. ] 


1, A dedication to public use is, ‘‘ when one being the owner of lands 
consents, either expressly or by his actious, that it may be used 
by the public for a particular purpose.’’: 

z. To establish the fact that land has been dedicated to the public, 
the consent of the owner of the land, as well as a reasonable de- 
scription of the same, should be shown in such manner as that 
the metes and bounds of the land can be identified. The owner 
of land, upon which is a graveyard, who permits his neighbors to 
use the same as a burial-ground, is not estopped from the exclusive 
use Of such lands, upon the ground that the same has been dedi- 
cated to public use. 


December 15, 1885. (Head-notys by tie court.) 


Dedication. Cemeteries. Estoppel. Before Judge 
Simmons. Bibb Superior Court. October Adjourned 
Term, 1884. 


Reported in the decision. 
J. RuTHERFoRD, by brief, for plaintiffs in error. 
Gustin & Hatt, for defendant. 


Stewart, Judge. 


Complainants filed 2 bill in Bibb superior court against 
the defendant, and in substance alleged that some two 
and one-half miles south of Macon is situated a graveyard 
upon the land of defendant; that the tract of land was 
dedicated by Agnus McAllum to the use of the public as 
a burying-ground, and that the public has used the same 
for about forty-three years. That for many years it was 
known as the McAllum graveyard, and afterwards as the 
Hughes burying-ground; that one James Hughes owned 
and resided upon adjacent lands, and for many years used 
this graveyard for burying his family, both white and 
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black; and that the public generally used the place as a 
family burying-ground, and have so continued up to the 
filing of this bill; and that the same was used without 
complaint down to the time that defendant, U. M. Gunn, 
purchased the land. Oomplainants insist that, by the con- 
duct of the owners of the land, the same was dedicated to 
the public use. Complainants allege that the limits of 
the graveyard were not precisely defined, but that it in- 
cluded four or five acres of land. They also allege that 
they are persons of color, and that probably more colored 
than whites are buried there. Oomplainants allege that 
they have applied to one H. Peters, who sold to the de- 
fendant, Gunn, to have the boundaries of said graveyard 
defined, and did pay him some money on a contract for that 
purpose; that is, to have five acres, including the present 
graves, designated as the graveyard. Complainants insist 
that their efforts to have the limits of the graveyard defined 
ought not to affect the rights of the public in the use of 
said property, for complainants insist that the dedication 
was complete. 

Complainants allege that defendant, Gunn, had notice 
of the existence of said graveyard when he purchased, and 
that some of his deeds contain a reservation of four acres 
in a specified part of his lands, which corresponds with the 
location of suid graveyard. 

Complainants further allege, that said defendant has 
forbidden the use of said graveyard, and has enclosed the 
same with a fence. These are, in substance, the allega- 
tions in complainants’ bill. 

On September 23d, 1882, Judge Simmons, upon appli- 
cation, granted a restraining order, by the terms of which 
defendant was prohibited from interfering with those who 
desired to use said graveyard for burial purposes. 

On February 5th, 1885, after hearing the argument, 
Judge Simmons sustained a demurrer to said bill, the same 
having been demurred to for want of equity, and because 
complainants did not show what interest, if any, they had 
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in the subject-matter of litigation. The decision of Judge 
Simmons, sustaining the demurrer and dismissing said bill, 
is now before this court for review. 

By the provisions of the 2684th section of the Code, as 
well as by the ruling of this court, in 12 Ga., page 239, a 
dedication to public use is, “ when one, being the owner 
of lands, consents, either expressly or by his actions, that 
it may be used by the public for a particular purpose.” 
In the case of The Recorder and Trustees of the City of 
Cincinnati vs. Edward White, the Supreme Court ruled, 
“that if the owner of land assented to its use and enjoy- 
ment for such a length of t:me that the public accommo- 
dation and private rights might be materially affected by 
an interruption of the enjoyment, such use would amount 
to a dedication.” See 6 Peters’ Rep., page 431. In view 
of these authorities, we hold that Judge Simmons should 
have dismissed the bill: 

First, because the allegations of the bill failed to show 
that the land in question was dedicated to the use of the 
public. 

Secondiy, because the allegations as to the quantity of 
the land and the boundary thereof are too indefinite and 
uncertain to establish a dedication. 

As we understand this case, from the allegations in the 
bill, McAllum, Hughes, Ralston, Tufts and Mr. Gunn, the 
defendant, have owned said tract of land, and have used the 
same as a burial ground, and have. permitted others to so 
use it, but this permissory right, as exercised by others, 
was a mere privilege granted them, and, under the state- 
ments in the bill, did not amount toa dedication. There- 
fore, the judgment of the court below is affirmed. 
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JEMISON vs. THE SOUTHWESTERN RAILROAD. 


1. A dog is not property, except in a qualified sense, either at com- 
mon law or under the statutes of this state. The owner may main- 
tain an action of trespass vi ct armis for the wanton and malicious 
killing of his dog, but he cannot maintain case for its unintentional, 
though negligent, destruction; and where a dog was killed by a 
railroad train, a presumption did not arise against the company, 
as in cases of injury to persons or property. 

. The facts in thiscase showed that no exercise of care on the part 
of the employés of the railroad would have averted the death of 
the dog, and a non-suit was proper. 


December 1, 1885. 


Railroad. Dogs. Property. Before Judge Smmons. 
Bibb Superior Court. April Term, 1885. 


Reported in the decision. 
S. H. JEMISON, in propria persona, for plaintiff in error. 
Lyon & GresHaAM, for defendant. 

Hatt, Justice. 


This was an action on the case to recover damages from 
the railroad company for negligently running its engine 
and train of cars over and killing a pointer dog belonging to 
the plaintiff. Atthe trial, the court, on motion, non suited 
the case, as it seems, upon two grounds: Ist. Because dogs 
are not property in the general or legal acceptation of that 
term, so as to entitle the owner to maintain a suit for their 
destruction or injury by negligence, especially where the 
defendant is a railroad company, and the alleged damage 
results from the running of its locomotive or cars, or the 
use of other machinery belonging to it ; and in the case of a 
dog, the ordinary presumption does not arise that the in- 
jury, upon the fact being shown, was the consequence of 
a want of ordinary care and diligence on its part. 2d. Be- 
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cause the facts in the case show that the killing of the dog 
could not have been avoided by the use of all ordinary 
care and diligence on the part of defendant’s employés in 
charge of the train, he having jumped upon the track so 
near to the train that it was impossible to check its speed 
and to prevent its running over and killing him. 

1. That a dog is not property, except in a qualified and 
restricted sense, and for certain specified purposes, is un- 
doubtedly true, both at the common law and under our 
statutes, That the owner, by the common law and under 
our Code, may maintain trespass vi et armis for wantonly 
and maliciously killing his dog, is not questioned, but it 
is equally clear by that law that he could not maintain 
case for its unintentional, though negligent, destruction. 
By that law, such an animal is not the subject of larceny, 
and slander could not be brought upon a charge of steal- 
ing a dog. By an express provision of our statute, how- 
ever, all “domestic animals fit for food, and also a dog,” 
are made “subjects of simple larceny.” Code, §4402. 
Dogs are not generally the subjects of taxation. The con- 
stitution of 1877, Code, §5181, after declaring that taxation 
shall be ad valorem on all property within the limits of the 
state subject to be taxed, and that the tax shall be levied 
and collected under general laws, empowers the general 
assembly to “impose a tax upon such domestic animals 
as from their nature and habits are destructive of other 
property,” and this, with other particular and special taxes 
enumerated, is set apart and appropriated for the support 
of common schools. J/6., §5206. Dogs are not property 
in such a sense as makes them assets belonging to the es. 
tate of a deceased person, and are never inventoried and 
appraised, however numerous or valuable, nor are they 
subject to levy and sale, so far as we are informed. Rail- 
road companies are held liable to the owner for any dam- 
age done to live stock or other property by the running of 
cars, locomotives or other machinery upen their roads, 
under §3042 of the Code, and by §3033 thereof, the damage 
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must be done in like manner and by the same means, “ to 
persons, stock or other property,” in order to raise this 
liability ; and as the presumption of negligence is in all 
cases against them, the burthen is put upon them of show- 
ing that their employés were in “ the exercise of all ordinary 
and reasonable care and diligence” at the time the damage 
was done, to relieve them from the consequence of the act. 

A like rule prevails in South Carolina as to the kind of 
property damaged and the conditions of the liability in- 
curred thereby, and the question raised here came before 
the Court of Appeals of that state in Wilson vs. The Wil. 
& Man. R. R. Co., 10 Rich. L. R., 52, in the year 1856, and 
was, by a unanimous court, composed of able and distin- 
guished judges, adjudged adversely to the plaintiff. They 
held that, while a prima facie case of negligence was made 
out against a railroad company when it was shown that 
cattle, pasturing on unenclosed land, were killed by the 
running of its trains, yet that this rule does not apply where 
‘tthe animal killed was a dog. We are satisfied both with 
this result and the reasoning by which it was sustained ; 
it is precisely in point, and leaves nothing to be added. 

Dogs seem to have no market value, and the rule of 
damages in the case of live stock killed by the running of 
trains could not be applied to them. In case of their 
wanton and malicious killing or injury, a different rule for 
ascertaining damages obtains; the act is one which may be 
compensated by general or exemplary damages. 

2. It is evident from the facts in this case that no exer- 
cise of care on the part of the employés of the defendant 
would have availed to have averted the calamity to this 
valued pointer dog. 

Judgment affirmed. 
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HaMILTon vs. THE Epew Gotp Mrintna Oompany et al. 


1. Whether, in a deed to land, a clause reserving to the grantor all 
minerals and mining privileges thereon constitutes a reservation 
or exemption, and whether it would be void as being a saving as 
large as the grant, is not decided, because the question was not 
argued before this court. 

. Under the facts of this case, there was no error in refusing to 
grant an injunction to restrain one who held under the grantee of 
a deed containing such a provision from using certain water on 
the land and a certain mill for pounding and washing ore taken 
by him from an adjacent lot. No harm can come to the complain- 
ant thereby; and it is directed that the case be held for a full and 
final trial before the court and jury. 


December 15, 1885. 


Deeds. Estates. Oontracts. Mines and Mining. Be- 
fore Judge Harris. Douglas County. At Chambers. 
April 9, 1885. 


Reported in the decision. 


J. S. James; P. H. Brewster; C. D. Camp, for plain- 
tiff in error. 


Taomas W. Lataam; A. L. Bartuett, for defendants. 


BLANDFoRD, Justice. 


Hamilton sold and conveyed a certain tract of land in | 
fee, reserving to himself all minerals thereon and mining 
privileges. The defendants acquired title to a portion of 
this land from the grantee of plaintiff. The plaintiff filed 
this bill to prevent the defendants from using certain water 
on the land and a certain mill for pounding and washing 
ore taken by defendants from an adjacent lot belonging to 
them Thecourt refused the injunction, and plaintiff ex- 
cepted. 

1. Whether the words reserving to himself all minerals 
and mining privileges constitute a reservation or an ex- 
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ception, we do not now decide; it may become important 
hereafter. See Shep. Touch., 80. In Shoenberger vs. Lyon, 
7 W. & S.,184, the words “ excepting and reserving” were 
construed to be an exception, and were sct aside on the 
principle that every savingin a deed as large as the grant is 
void. But we leave this deed to future construction, inas- 
much as this point was not argued before us. 

2. We are unanimous that the court did right to refuse 
the temporary injunction in this case, as there can come 
no harm to plaintiff on that account, under the facts; 
for whatever may be the rights of the grantor, it is 
clear that the grantee had the right to erect the mill and 
use the water on the land. We are satisfied that this case 
should go to trial before a jury, where all the facts can be 
submitted to the court and jury, and for this purpose we 
direct that the bill be held up for a full hearing so that the 
case may be intelligently adjudicated. There are many 


questions which may arise in this case of the first import- 

ance, which are not clearly stated in the record, and which 

have not been argued before us ; and upon a full investiga- 

tion, we will be better enabled to consider and decide them. 
Judgment affirmed. 


LuFBuRROW vs. Kocu. 


Where a testatc r devised certain lands to his wife for life, and after 
her death to his son for life, and after his death to h's children 
living at his death, in fee, the son took a vested remainder estate, 
subject to be divested upon his death before that of the first life 
tenant; he could sell and transfer whatever interest he might have 
in the land; his interest was subject to levy and sale; and a judi- 
cial sale thereof would convey the title as fully as if he himself 
had made the sale. 


January 26, 1886. 


Wills. Estates. Title. Levy and Sale. Remainders, 
Before Judge Apams. Chatham Superior Court. June 
Term, 1885. 
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Reported in the decision. 
J. R. Saussy, for plaintiff in error. 


Joun M. GuerarD, for defendant. 
/ 
BLANDFORD, Justice. 


The father of plaintiff in error, by his will, devised cer- 
tain lands to his wife for life, and after her death to his 
son, the plaintiff in error, for life, and after his death to his 
children living at his death, in fee. 

Judgment having been obtained against Orlando H.* it 
was levied on the land devised—his interest therein, before 
the death of his mother, the first life tenant. 

The question here is, is the interest of Orlando H. Lufbur- 
row in the land liable to be sold under the juugment and 
. execution against him. 

The plaintiff himself could sell and transfer whatever 
interest he might have in this land, under the laws of this 
state. Code, §§2691, 2695. A judicial sale conveys the 
title as fully as if made by the person against whom the 
process issues. Oode, §2619. 

What estate did the plaintiff in error take under his 
father’s will? Was it vested or contingent? 

A vested remainder is one limited to a certain person at 
a certain time, or upon the happening of a necessary event. 
A contingent remainder is one limited to an uncertain 
person, or upon an event which may or may not happen. 
Code, §2265. 

We think the estate was a vested estate in plaintiff in 
error, subject to be divested upon his death before his 
mother, the first life tenant. 4 Kent Comm., 202; Hol- 
combe vs. Tuffis et al.,7 Ga., 538; Wilkinson & Wilson vs. 
Chew, 54 Ga., 602. See also Phipps vs. Akers, 43 E. O. L. 
R., 569; 113 U. S., 341. 


*The son of testator. 
v 75-29 
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The authorities cited abundantly sustain the proposition 
laid down. 

So we think the interest of plaintiff in error is subject 
to levy and sale. 93 .N. O. R., 384. 

Judgment affirmed.\. 


Dossins vs. THE Pyro.ustre MANGANESE COMPANY. 


. Although the declaration in this case was somewhat loosely drawn, 
yet,not having been demurred to when it might have been amended, 
the defect cannot afterwards be taken advanage of. 

While it was made to appear that there was a contract in writing 
between the parties as to the lease of the plaintiff’s land and the 
amount to be paid therefor by the defendant, yet it also appeared 
that the plaintiff had performed his part of the contract, and noth- 
ing remained to be done on the part of the defendant but to make 
a money payment. Under these facts, indebitatus assumpsit will 
lie to recover the money, and the contract is evidence of the debt. 

. The president of a corporation who manages its business affairs 
is its active agent, and his admissions and promise to pay a debt of 
the corporation will bind the latter. 

(a.) There was sufficient evidence to have carried this case to the 
jury. 
December 22, 1885. 


Pleadings. Evidence. Contracts. Corporations. Ad- 
missions. Before Judge Hammonp. Bartow Superior 
Court. July Term, 1885. 


Reported in the decision. 
M. R. Sransewt, for plaintiff in error. 
Mitner, Akin & Harris; J. A. Baker, for defendant. 


BLANDFORD, Justice. 


Dobbins sued out an attachment against defendant upon 
an account. The declaration declared on an account, which 
was “for royalty on manganese ore.” 
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On the trial, Dobbins testified that the account was cor- 
rect, and that Woodward, the president of the company, 
promised to pay it. Stansell also testified that Wood- 
ward, the president of the company, after the suit was 
commenced, promised to pay the account. Woodward, as 
president, appeared for the company, and pleaded the gen- 
eral issue, 

It was shown that there was a contract in writing be- 
tween plaintiff and defendant as to the rent of plaintiff's 
land by defendant and the amount of royalty that was to 
be paid for such rent. The contract was in court, but not 
exhibited in evidence. After the plaintiff had closed his 
case, the court ruled out the admissions of Woodward. A 
motion by defendant to non-suit the case was granted by 
the court, and this is assigned as error. The defendant 
in error insists that this judgment of the court is right: 

(1.) Because the declaration is insufficient in not setting 
out.a bill of particulars. 

(2.) Because the plaintiff showed a special contract in 
writing between the parties, and the same should have 
been sued on. 

(3.) Because the admissions of Woodward were not 
sufficient to bind the company, and were properly ruled 
out, and there was no evidence which authorized the case 
to be submitted to a jury. 

1. The declaration in this case is somewhat slipshod, 
but the same was not demurred to by defendant, when it 
might have been amended. This answers the first ground. 

2. While it was made to appear that there was a con- 
tract in writing between these parties as to the lease of 
plaintiff's land and the amount to be paid therefor by de- 
fendant, yet it appeared that plaintiff had performed his 
part of the contract, and nothing remained to be done, on 
the part of defendant, but to make a raoney payment; 
under these facts, indebitatus assumpsit will lie to recover 
the money, and the contract is evidence of the debt. Han- 
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cock vs. Ross, 18 Ga., 364. See the notes to Cutter vs. 
Powell, 2 Smith’s L. C., 1. 

3. The court erred in ruling out the admissions of Wood- 
ward, the president of the company, as to the correctness 
of the account and his promise to pay the same. The 
president of a corporation who manages the business af- 
fairs of the same is its active agent, and his admissions 
and promise to pay a debt of the corporation will bind the 
latter, on the principle that his acts and sayings are those 
of the corporation. They are dum fervet opus as to the 
corporation. There was sufficient evidence to have carried 
this case to the jury. 

Judgment reversed. 


Mappox .vs. Gray, administrator. 


|Jackson, C. J., not presiding, on account of providential cause.] 


Delivery of a deed is essential to the conveyance of title thereby. 
Where it was shown that a deed was made, and that the grantor 
said that the land belonged to the grantee, but it was proved that 
the deed never was recorded, and was found by the grantee among 
the papers of the grantor after his death, there was no sufficient 
evidence of delivery, and a verdict finding against a title set up 
under such a deed was right. 


January 12, 1886. 


Deeds. Delivery. Title. Before Judge Roney. Co- 
lumbia Superior Court. September Adjourned Term, 1884. 


Gray, administrator of Jackson Maddox, brought com- 
plaint for land against Benjamin F. Maddox, and on the 
trial, the jury found for the plaintiff, with mesne profits. 
The defendant moved for a new trial, which was refused, 


and he excepted. 


Satem Dutcuer; D. O. Moors, for plaintiff in error. 


Tos. E. Watson, for defendant. 
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BLANDFORD, Justice. 


The question in this case is, whether a certain deed 
from Jackson Maddox in his lifetime, to the plaintiff in 
error (B F. Maddox ), was ever delivered. The making 
of the deed and the sayings of Jackson Maddox, that the 
land in dispute belonged to his brother, Ben, were shown; 
on the other hand, it was shown by the statements of B. 
F. Maddox that he found the deed among the papers of 
his brother, Jackson Maddox. The same was never re- 
corded in Jackson Maddox’s lifetime. We think it quite 
clear in this case that one of the essential elements in 
the deed is wanting—the delivery. A deed is a writing, 
sealed and delivered. Without delivery the deed is noth- 
ing and conveys no title. See Ross, administrator, vs. 
Campbell et al., decided at the September term, 1884, of 
this court. 73 Ga., 309. The verdict. and judgment in 


this case was right, and the new trial should have been 
refused. 
Judgment affirmed. 


JoHNSON & ComPANY vs. O’DONNELL & BourKE ef ai. 


(Jackson, C. J., not presiding, on account of providential cause.] 


. Where a person who is insolvent purchases goods, and, not intend- 
ing to pay, conceals his insolvency and intention not to pay, he is 
guilty of a fraud, which entitles the vendor, if no innocent third 
party has acquired an interest in them, to disaffirm the contract 
and recover tiie goods. 

. Under the allegations in this bill, a court of equity has jurisdiction, 
and the remedy in equity is more adequate and complete than at 
law. The bill shows that the goods of complainants were fraudu- 
lently acquired by their vendees, and fraudulently transferred to 
the other defendants ; and to avoid a multiplicity of suits, a court of 
equity would have jurisdiction, there being no objection of multi- 
fariousness or misjoinder of defendants. ; 

. Complainants have the right of creditors to test the validity of 
preferred debts and to require an accountin g from the assignees. 


January 12, 1836, 
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Insolvency. Fraud. Debtor and Creditor. Equity. 
Before Judge Rongy. Richmond Superior Court. April 
Term, 1885. 


On January 9, 1885, W. W. Johnson, who was doing 
business under the name of W. W. Johnson & Company, 
filed his bill against O'Donnell & Burke, the members of 
that firm, their wives, and R. H. May, alleging, in brief, 
as follows: On December 17, 1884, the complainant sold 
to O’Donnell & Burke a bill of liquors amounting to 
$493.27 on ninety days’ time. In doing this, he relied on 
their past credit and standing, and acted without any 
knowledge of their insolvency, which had occurred since 
his last shipment to them. At the time of the purchase, 
they were insolvent, and so knew themselves to be, having 
previously executed to their wives mortgages on their 
stock in trade for $1,161 and $2,380, respectively, intend- 
ing to keep them back from record, so that no notice of 
them could be had by the complainant. They did not in- 
tend to pay the complainant, for the goods, and purposely 
kept baek the fact of insolvency, which was unknown to 
him. The mortgages were not recorded until June &, 1885. 
On December 4, 1584, O’Donnell sold certain real estate to 
one Young for $5,000, and other property to one Cotter for 
$900 on December 5. On February 21, 1884, Burke had 
conveyed certain realty to his wife, but none of these deeds 
were recorded until the failure of the firm, and they, with 
the assignment afterwards made, divested the firm and its 
members of all property with which to pay the complain- 
ant. On January 2, 1885, a notice was published in the 
newspapers at Augusta, Georgia, where the defendants 
lived, announcing the voluntary dissolution of the firm, 
and stating that Burke had purchased the interest of 
O’Donnell, and would pay all debts and continue the busi- 
ness. O’Donnell published a notice recommending all the 
old customers to continue their patronage to Burke, and 
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the latter published a notice that he would be ready to 
extend to them every commercial courtesy, and would be 
found at the store as usual. Afterwards, learning from the 
newspapers that the firm had failed, on inquiry, complain- 
ant ascertained that on January 3, Burke executed an as- 
signment of all his property to R. H. May for the benefit of 
creditors, preferring the mortgages of Mrs. O’Donnell and 
Mrs. Burke. On January 8, 1885, the assignee published 
a call for debtors to pay and for creditors to present their 
bills. The assignment is charged to be void for non-com. 
pliance with the requirements of law as to the mode and 
manner of executing the same, for reserving a benefit to 
the assignor, and to pass no title to the goods of the com- 
plainant. The assignment does not distinctly show on its 
face whether these goods are covered by it. The assign- 
ment is further charged to be void, because the affidavit to 
the schedule attached thereto is not positive, but only ac- 
cording to the best of the assignor’s knowledge and belief. 
The first preferred debts are charged to be void as against 
the complainant for want of a valuable consideration. 
He has demanded possession of the goods from Burke and 
May, but it has been refused. Each of these defendants is 
charged to be insolvent and combining and confederating 
together to injure him, refusing to recognize his rights and 
claiming that a title to the goods passed under the assign- 
ment. The debt to the complainant is not due, and there 
is danger that the goods will be dispused of under the 
power of sale contained in the assignment. The prayers 
were for injunction against the sale of the goods by the 
assignee, or the payment out of any money by him on any 
preference under the assignment, and for receiver; also 
that the title to the goods be decreed to be in complainant, 
or in default of this, if it should be held that he was a creditor 
of the firm, that the assignment be set aside and the mort- 
gages held by Mrs. O’Donnell and Mrs. Burke be cancelled, 
and that an accounting of the affairs of the firm be had. 

On general demurrer, this bill was dismissed, the chan- 
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cellor stating in his order that the question argued before 
him was whether there were sufficient allegations of fraud 
to avoid the title to the property in dispute. The com- 
plainant excepted. 


Frank H. Miuter; W. K. Miter, for plaintiff in error. 
No appearance for defendants. 


BLANDFORD, Justice. 


The bill filed in this case (which is set out in the report) 
was demurred to for want of equity. The court sustained 
the demurrer and dismissed the bill. The plaintiff ex- 
cepted, and error is now here assigned on said exception. 

The allegations in the bill are to be taken as true. 
Where a party purchases goods, who is insolvent, and, not 
intending to pay, conceals his insolvency and his intention 
not to pay for them, he is guilty of a fraud which entitles the 
vendor, if no innocent third party has acquired an interest 
in them, to disaffirm the contract and recover the goods. 
93 U. S., 633; 1 Hill, 302,311; 53 N. Y., 462; 79 Jd., 255; 
15M. & W., 216; 70 Ga., 417; 68 Jd., 138; 42 Zd., 46; 
Oode, §§2635, 3175, 3173. Under the allegation in the 
bill, a court of equity has jurisdiction, and the remedy in 
equity is more adequate and complete than at law. Code, 
§2635. The bill shows that plaintiff's goods, thus fraudu. 
lently acquired by O’Donnell & Burke, have been fraudu- 
lently transferred to the other defendants in the bill. 
The subject-matter is the goods of plaintiff, and to avoid 
a multiplicity of suits, a court of equity would have juris- 
diction, there being no objection of multifariousness or 
misjoinder of defendants. 

The complainant has the rights of a creditor to test the 
validity of preferred debts, and to require an accounting 
from the assignee. 70 Ga, 313, 321. 

There was error in sustaining the demurrer and dismiss- 
ing the bill. 

Judgment reversed. 
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Brown, administrator, vs. HARDEE, survivor. 


Where an owner of land sells it, gives bond for title, and receives part 
of the purchase money, the title still remains in him until the 
whole of the purchase money is paid, and he has such an interest 
in the land as is subject to the lien of a judgment rendered against 
him, and it is liable to levy and sale thereunder. 


November 3, 1885. 


Levy and Sale. Title. Before Judge Jno. T. CLARKE. 
Randolph Superior Court. November Term, 1884. 


Reported in the decision. 


J. H. Guerry; L.S. Cuastarn ; W. OC. Worri zt, for plain- 
tiff in error. 


C. B. Wooten; A. Hoop & Son, for defendant. 


BLANDFORD, Justice. 


This was a claim case. The plaintiff in error contends 
that, as his testimony showed possession of the land under 
bond for titles, and that he had paid half of the purchase 
money before the rendition of plaintiff’s judgment, and 
that his posséssion was more than four years prior to the 
levy of plaintiff’s execution, the land levied on was not 
subject, although the levy was made within four years 
from the rerdition of the judgment, and within four years 
from the time of the last payment by him of the purchase 
money for the land. 

Upon his theory, the court charged the jury that the 
land was subject. This charge is excepted to, and is the 
only error assigned. 

Thé land was the property of defendant in execution, 
and the title to the same was in him until the whole of 
the purchase money was paid; he had such an interest in 
the land as became subject to the lien of plaintiff’s judg- 
ment, when it was rendered ; and this was liable to levy and 
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» a 
sale. This being so, it follows that the instructions of the 
court to the jury complained of were right. 

The evidence in the case is overwhelmingly in favor of 
the finding of the jury, upon the theory of the plaintiff in 7. 
fa., that this was a fraudulent arrangement between claim- 
ant and defendant in execution to defraud his creditors. 

Judgment affirmed. 





Wivsur et al. vs. McNutrty e¢ al. 


(Jackson, C. J., being disqualified, Judge Roney, of the Augusta Circuit, pre- 
sided in his stead.] 


In 1857 a deed was made, whereby certain realty was conveyed upon 
the following trusts: ‘‘Upon condition and trust, nevertheless, 
that the said Levi W. Bates will permit Eunice Copp, wife of me, 
the aforementioned Daniel D. Copp, to hold and possess the same 
during her natural life, and to receive the rents, issues and profits 
thereof during her said life, not subject to the debts, contracts or 
engagements of her present or any future husband with whom 
she may intermarry; and from and after the death of the said 
Eunice, in further trust that he, the said Levi W. Bates, his heirs, 
executors, administrators, will convey the same to the children of 
the said Eunice, share and share alike, if more than one, to them, 
their heirs and assigns forever, free from any trust; and in default 
of any such children, then in further trust to convev the same to 
such person or persons as the said Eunice may direct by her last 
will and testament, or by instrument in the nature thereof, to be 
signed in the presence of three or more credible witnesses; and 
in default of such direction and appointment, then in the further 
trust to convey the same to such person or persons as may be en- 
titled thereto, according to the provisions of the statute of 
distribution of the state of Georgia, and to and for no other 
use, intent and purpose whatsoever ; and it is mutually covenanted 
and understood by and between the parties to these presents, that 
it shall be lawful for the said Levi W. Bates, upon the written re- 
quest of the said Eunice, to be signed in the presence of two or 
more credible witnesses, to sell and disposepf the aforementioned 
premises to such purchaser or purchasers, and upon such terms 
as may seem to him most advantageous, for the interests of the 
trust, he, the said Levi W. Bates, or his successor in the trust, 
investing and preserving the proceeds upon the same uses and 
trusts as are hereinafter specified, and in such manner as may 
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seem to him, in the exercise of a fair and reasonable discretion, 
to be beneficial to the interest of the trust, but the purchaser or 
purchasers shall not be bound to look to such re-investment.”’ 

This deed appeared to be a re-investment under a deed of trust made 
in 1840 upon exactly the same trusts. In 1840, the wife (Eunice) 
had but one child. In 1857, when the second trust deed was made, 
she had five children. In 1883, she died, leaving one child surviving. 
The trustee conveyed the property to this child ; and the husbands 
and children of daughters who died before the life tenant, but after 
the making of the deed in 1857, filed their bill claiming a remain- 
der interest : 

Held, that the deed conveyed the fee to the trustee, to hold for the 
use of the grantor’s wife for life, and with remainder to her chil- 
dren. The children living at the date of the delivery of the deed 
took a vested remainder, subject to open upon the birth of other 
children and admit them also as remaindermen in fee; but such 
children as might die before the life tenant were not divested of 
their interest, and their children would be entitled to take in their 
stead. 

February 9, 1886. 


Deeds. Estates. Trusts. Title. Remainders. Betore 
Judge Apams. Chatham Superior Court. March Tefm, 
1885. 


Reported in the decision. 


Jackson & Wuatiey; Jackson & Kune, for plaintiff in 
error. 


J. R. Saussy; Garrarp & Metpria, for defendants. 


Roney, Judge. 


On the first day of October, 1857, Daniel D. Copp con- 
veyed to Levi W. Bates the land and premises in dispute, 
under the following trust set forth in the deed—that is to 
say: 

‘‘Upon condition and trust, nevertheless, that the said Levi W. 
Bates will permit Eunice Copp, wife of me, the aforementioned Daniel 
D. Copp, to hold and possess the same during her natural life, and to 
receive the rents, issues and profits thereof during her said life, not 
subject to the debts, contracts or engagements of her present or any 
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future husband with whom she may intermarry ; and from and after 
the death of the said Eunice, in further trust that he, the said Levi 
W. Bates, his heirs, executors, administrators, will convey the same 
to the children of the said Eunice, share and share alike, if more 
than one, to them, their heirs and assigns forever, free from any 
trust; and in default of any such children, then in further trust to 
convey the same to such person or persons as the said Eunice may 
direct by her last will and testament, or by instrument in the nature 
thereof to be signed in the presence of three or more credible wit- 
nesses; and in default of such direction and appointment, then in 
further trust to convey the same to such person or persons as may be 
entitled thereto, according to the provisions of the statute of distri- 
bution of the state of Georgia, and to and for no other use, intent and 
purpose whatsoever; and it is mutually covenanted and undcrstood 
by and between the parties to t hese presents, that it shall be lawful 
for the said Levi W. Bates, upon the written request of the said Eu- 
nice, to be signed in the presence of two or more credible witnesses, 
to sell and dispose of the aforementioned premises to such purchaser 
or purchasers, and upon such terms as may seem to him most advan - 
tageous for the interests of the trust, he, the said Levi W. Bates, or 
his successor in the trust, investing and preserving the proceeds upon 
the same uses and trusts as are hereinafter specified, and in such 
manner as may seem to him, in the exercise of a fair and reasonable 
discretion, to be beneficial to the interest of the trust, but the pur- 
chaser or purchasers shall not be bound to look to such re-invest- 
ment.’’ 

Levi W. Bates accepted the trust, took charge of the 
trust estate, and assumed the burdens thereof. 

The trust in this deed was identical with the trust de- 
clared and established in and by a certain indenture made 
on 16th November, .1840, between Ralph King and the 
said Levi W. Bates, as trustee, in the conveyance of lot 
number 10, Columbia Ward, in the city of Savannah. 
Lot number 10, Columbia Ward, was sold by said Bates, 
trustee, pursuant to the powers in said deed, on the first 
of October, 1857, and the deed conveying the property in 
dispute wus made by said D. D. Copp to said Bates, trustee, 
on the same day, and subject to the exact terms of the trusts 
as originally declared in the conveyance of King to Bates. 
At the time of making the first trust deed, the only child 
of the said D. D. Copp was Mary E. Wilbur, and all the 


other children of said Eunice Copp were born subse- 
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quently to the date of saiddeed. Eunice Copp died 27th 
February, 1883, leaving one child, Mary E. Wilbur. On 
the 2d July, 1883, Levi W. Bates, trustee, conveyed the 
property in dispute to Mary E. Wilbur, in pursuance of 
the trust deed. 

November, 1884, Eva Fedora McNulty, Florence Eloise 
McNulty, Aaron Wilbur McNulty, Alexis Copp McNulty, 
Louis Frank McNulty, minors, by their next friend, Alexis 
McNulty, and Alexis McNulty and James H. Newman, 
filed their bill against Mary E. Wilbur and Levi W. Bates, 
trustee, praying that the deed of Bates, trustee, to Mrs. 
Mary E. Wilbur be set aside, claiming that a remainder 
in fee in the property vested in all of the children of Copp, 
upon the delivery of the trust deed from him to Bates of 
October, 1857. Twoof thecomplainants, Alexis McNulty 
and James H. Newman, are husbands of the daughters of 
the said Daniel D. and Eunice Copp, who died, as before 
stated, before the life tenant, and the other complainan‘s 
are the children of said deceased daughters—that is to say, 
grandchildren of the said Eunice. The bill further alleges 
that, at the time of the execution of the deed from Daniel 
D. Copp to Levi W. Bates, trustee, of October Ist, 1857, 
“the said Eunice had five children in life, who were also 
the children of Daniel D., namely, Mary E. Wilbur, for- 
merly Copp, Margaret Fedora, who afterwards intermar- 
ried with Junius 0. McNulty, Louisa Waldo, who after- 
wards intermarried with Alexis McNulty, Charles J. Copp 
and Sarah S. Copp, who afterwards intermarried with 
James H. Newman; and there were no other children born 
of the said Eunice Copp.” The bill concludes with a 
prayer for partition of the property in dispute, and an ac- 
counting for rents and profits since the death of Eunice 
Copp. 

The answer of the defendants admitted all the facts set 
forth in the bill. 

The case on the bill and answer was, by agreement, sub- 
mitted to the presiding judge, without the intervention of 
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a jury, who decided that the complainants were entitled to 
the relief prayed for, and decreed accordingly. This rul- 
ing of the judge was excepted to as error, and brought 
here for review. 

The question made by the record in this case is the con- 
struction of the trust deed and the particular estates pass- 
ing thereunder. 

Plaintiffs in error contend that, upon the delivery of the 
deed to Bates, trustee, a fee-simple estate passed to said 
trustee, and vested in him until the death of Eunice Copp, 
and that the trust was executory until that time; that, 
upon the death of Eunice Copp, Mary E. Wilbur being the 
only living child of said Eunice, by the terms of the deed, 
no remainder interest vested in any one until the death of 
Eunice Copp, and the trustee was required to convey the 
property in dispute to the said Mary E., and that the chil- 
dren of her deceased sisters, grandchildren of Daniel D. and 
Eunice Copp, are not entitled to the several shares which, 
if their ancestors had been living at the date of the death 
of Eunice, would have come to them under the terms of 
the trust. 

The grandchildren claim a remainder in fee, not depend- 
ent upon the termination of the particular estate, and that 
the remainder vested, at the time of the execution and 
delivery of the deed to the trustee, their ancestors being 
in life at that time. 

Under the words of the deed creating the trust, was the 
remainder contingent and the trust executory, or was it 
vested and the trust executed upon the delivery of the 
deed to the trustee? 

If the remainder was contingent—dependent upon the 
children of Daniel D. and Eunice Copp being in life at the 
death of the life tenant, Eunice,—then it is clear that, if 
they died before the life tenant, their offspring would be ex- 
cluded. If, however, a remainder in fee vested upon the 
delivery of the deed, then the children of the deceased 
parents are entitled to recover. 
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An estate in remainder is one limited to be enjoyed after 
another estate is determined, or at a time specified in the 
future. Code, §2263. No particular estate being neces- 
sary to sustain a remainder under this Code, the defeat of 
the particular estate for any cause does not destroy the 
remainder Oode, §2264. A vested remainder is one 
limited to a certain person, at a certain time, or upon the 
happening of a necessary event. A contingent remainder 
is one limited to an uncertain person, or upon an event 
which may or may not happen. Code, §2265. An estate 
is vested when there is an immediate right of enjoyment, 
or a present fixed right of future enjoyment. It is the 
present capacity of taking effect in possession, if the pos- 
session were to become vacant, that distinguishes a vested 
from a contingent remainder. 4 Kent’s Comm., 202; 5 
Wallace, 288. 

Had the parents of these children been in life at the death 
of the life tenant, their right to take under the trust would 
be unquestioned. So we think that, as the parents were 
in esse When the deed was executed and delivered to the 
trustee, their rights to the property in dispute became 
vested, and their dying before the life tenant did not de- 
feat the rights of their children to their several distrib- 
utive shares. 

The trusts in the deed of October 1st, 1857, are identical 
with the trusts of the deed of November 16th, 1&40, of King 
to Bates, trustee, and the property in dispute was clearly 
a re-investment of the proceeds of the trust property con- 
veyed by the deed of November 16th, 1840; so that, to 
understand the meaning of the trusts, and to properly arrive 
at the intention of the parties and the true construction of 
the trust, we must look to the circumstances surrounding 
the parties at the time of. the creafion of the trust. Sur- 
rounding circumstances may be looked to to aid in con- 
struing contracts, wills, etc. Code, §§2456, 3804. At the 
time of the creation of the trust, Mrs. Copp had only one 
child; all the other children were born between the dates 





464 SUPREME COURT OF GEORGIA. 


Wilbur et al. rs. McNulty et al. 


of the first and the second deeds to Bates, trustee. This 
explains the expression in the deed, “to the children of 
the said Eunice, share and share alike, if more than one.” 
Upon a fair construction of the words made use of in de- 
claring the trust, the intention of the parties, we think, 
was to convey the fee to the trustee, to hold for the use of 
Eunice Copp for her life, with a remainder to her children, 
if“ more than one.” The child living at the date of the 
delivery of the deed took a vested remainder, subject to 
open, upon the birth of other children, and admit them also 
as remaindermen in fee; and consequently, there being 
nothing in the trust to divest such children as might die 
in the lifetime of the life tenant, their children are entitled 
to such interests as their parents would have taken, if 
alive, at the death of the life tenant. 

To sustain this construction, we think the authorities 
are abundant, and cite the following: In 4 Johnson’s Re- 
poris, 61, P. devised land to his daughter C. “during the 
term of her life, and immediately after her death, unto and 
among all and every such child and children as the said 
C. shall have lawfully begotten at the time of her death, 
in fee simple, equally to be divided between them, share 
and share alike.” It was held that the four children of C. 
who were living at the time of the devise, and at the death 
of the testator, took a vested remainder in fee, and that in 
case there had been any children born afterwards, the es- 
tate would have opened for their benefit; and that the 
children of a daughter of C., who died in the lifetime of 
her mother, were therefore entitled to the share of their 
parent, who was living at the death of the testator. 

In the case of McGinnis vs. Foster, 4 Ga., 377, Robert 
Foster made his will as follows: “I give and bequeath 
unto my beloved wife, Celia Foster, all of my estate, both 
real and personal . . . during her life or widowhood. 
In case my wife should die or exchange her situation by 
marriage, it is my will that a sale be made of all my prop- 
erty, . . . andthe proceeds be equally divided among 
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my children.” Celia Foster, a daughter of the testator, 
intermarried with Stephen W. McGinnis after the death of 
her father, and died before her mother, leaving one child. 
“Held, that the children of Robert Foster, who survived 
him, took at his death a vested remainder estate, and that 
McGinnis, the husband of Celia, is entitled, as her admin- 
istrator, to receive her share of said property.” 

In Olmstead vs. Dunn ct al., 72 Ga., 850, Chief Justice 
Jackson, delivering the opinion, clearly lays down the 
same doctrine, and quotes approvingly the case of McGin- 
nis vs. Foster. 

See also Vickers vs. Stone,4 Ga., 461; Adams vs. Guer- 
ard, 29 Ga., 651; 2 Jarman on Wills, (new ed.) 416, et 
seg.; 7 Mete., 375: 10 Pick, 463; 24 N. Y., 465. 

Sound policy, as well as practical convenience, requires 
that titles should be vested at the earliest period; and it 
has long been a setiled rule of construction in the courts 
of England and America that estates, legal or equitable, 
given by will or deed, should always be regarded as vest- 
ing immediately, unless the intention is clearly to the con- 
trary. 113 U.S. Reports, 378; Code, §2268. 

Remainders may be created for persons not in being, 
and if a vested remainder, it opens to take in all persons 
within the description coming into being up to the time 
of the enjoyment commencing. Code, §2268. 

It was earnestly contended before us by learned counsel 
for plaintiff in error that, under the terms of the trust, no 
remainder vested in the grandchildren of Daniel D. and 
Eunice Copp, because the trust was executory; that the 
trustee was directed, after the death of the said Eunice, to 
convey the property to the children of Eunice Copp. This 
direction, we hold, in no manner affected the estates of 
the children nor made the trust executory. ‘ When one 
conveyance toa trustee directs him to make another of 
the same kind to a third person, equity will dispense with 
the second conveyance, if the first will produce precisely 
the same result, operating as a conveyance under the stat- 

v 75-30 
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ute of uses.” 29 Ga.,651. Soin this case we hold that there 
was nothing needful to be done by the trustee, and that the 
office of trustee was ended by the death of Mrs. Copp. The 
trust deed operated as a valid conveyance, and conveyed the 
title as effectuaily as if made by the trustee after the death 
of the life tenant, The main object of the trust seems to 
have been to protect the property from the debts and con- 
tracts of the husband, and not to defeat the rights of any 
of the children or their representatives. 
Let the judgment of the court below be affirmed. 


Puystoc vs. SHEA, and vice versa. 


. The old idea of starving juries to coerce a verdict has passed away, 
and the judge is empowered to furnish refreshments at the expense 
of the county. It was, therefore, error for the court to state, in 
effect, after the jury had been out all night without supper or 
breakfast, that they would not be allowed their meals except at 
their own expense. This operated as a threat to starve such as 
had no money into finding a verdict, and resulted in a speedy 
finding. 

2. A new trial should have been granted also because the verdict was 
contrary to law and the evidence. 

(a.) If aforeman or ‘‘ boss’’ in a tailor shop went on a spree, neg- 
lected his business and carried other employes with him, his em- 
ployer might have discharged or reprimanded him, and neither 
would give him the right to recover against such employer. 

(b.) If necessary, the pleadings may be amended so as to set out fully 
the issues between the parties. 


December 1, 1885. 


Practice in Superior Court. Jury and Jurors. Verdict. 
Master and Servant. Actions. Before Judge Srmons. 
Bibb Superior Court. April Term, 1885. 


Physioc brought suit against Shea for the breach of a 
written contract of employment as foreman of a tailor shop 
for a term of two years. It was alleged that, at the end 
of seven months, the defendant discharged him without 
any legal reason. The defendant pleaded the general 





OCTOBER TERM, 1885. 467 


Physioc vs. Shea, and vice versa. 


issue; that the plaintiff first broke the contract and failed 
and refused to comply with its terms, thereby relieving the 
defendant; and that the plaintiff had obtained other em- 
ployment equally remunerative, and was not damaged. 

On the trial, the evidence for the plaintiff was, in brief, 
as follows: He was employed on April 17, 1882, for two 
years as foreman of the tailor shop of the defendant, at $20: 
per week. He worked for the defendant for seven months. 
It was a part of the duty of the foreman to keep down dis- 
sensions and preserve peace in the shop. The plaintiff 
had a difficulty with a workman named Rapp, which he 
reported to the defendant and demanded or asked for the 
discharge of that workman. The plaintiff testified that he 
did not tell the defendant that he would not work any 
more if Rapp was not discharged ; that he did not remem- 
ber whether he made such statement to other workmen or 
not. He went to see the plaintiff several times during the 
day, and other workmen went with him. He did not urge 
them to go or organize a strike, but they went of their 
own accord. He lost one day from work ; then went back 
to work, and so continued for about eight days. At the 
end of that time, the work he had on hand was finished, 
and he went to the defendant for more, as was usual. 
During that time the defendant treated him with con- 
tempt and did not notice him. When he asked for more 
work, at first the def2ndant paid no attention to him, but 
afterwards told him to go away. The plaintiff went back 
up stairs to the workshop, but returned again in about half 
an hour and again asked for work. The defendant said- 
“T have got enough of you. You leave my store.” The: 
defendant called two employés, who were present, to-wit,. 
ness his discharge, and left. He obtained other employ- 
ment for about three months, which netted him about $50 
or $60 per month. He then set up a shop of his own, and 
had made a little more since then. 

The evidence for the defendant was, in brief, as follows: 
The plaintiff made complaints about several of the em- 
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ployés, and was on bad terms with them. He had a fight 
with Rapp, and demanded his discharge. He instigated a 
strike among the employés to force this discharge, and five 
of them went with him and called on the defendant The 
plaintiff stated that he would not work any more unless 


Rapp was discharged. They were drinking. “rhe defend- 
WEI 


ant urged them to go back to work, and sit »quently all 
did so except the plaintiff. The strike last! ‘om one to 
three days, according to the testimony of differéat witnesses. 
Late in the afternoon, after dark, and about time for closing 
the store, the plaintiff came back and said he wanted 
work. The defendant told him to go up stairs ; that it was 
too late then. The next morning, the defendant sent up 
work fo: him, but found him gone. The defendant denied 
discharging the plaintiff, but said he needed his services. 
On cross-examination, he said he had since supplied his 
place with another, at $16 per week. 

The jury found for the plaintiff $175.00. The defendant 
moved for a new trial on the following grounds: 

(1) to (4.) Because the verdict was contrary to law, evi- 
dence, the weight of the evidence and the principles of 
justice and equity. ‘ 

(5), (6.) Because the verdict was rendered under cir- 
cumstances which showed that it was not the result of de- 
liberation on the part of the jury, but was induced by the 
fear of being kept in confinement, such circumstances be- 
ing as follows: The jury retired at 4:15 Pp. mM. on Wednes- 
day, April 29, and were leit in their room until after the 
court reassembled on the next morning at 9 A. M., without 
food. Shortly after nine o’clock, they were brought into 
court by direction of the judge presiding, who asked them 
if they had agreed upon a verdict. The foreman replied 
that they had not, and that they could not agree. The 
judge then told them that he would give them further time 
to deliberate ; that it was not his practice to furnish meals 
at the expense of the county in any civil case, and he 
would not do so in this case, but would allow them to have 
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their meals furnished them regularly at their own expense; 
that, as they would have to pay for them themselves, he 
would allow them te get them for themselves wherever 
they pleased, but they must be kept together under charge 
of the bailiff; that they might go with the bailiff to any 
place they, might select to get their meals; and that they 
should be m :“2 as comfortable as possible while they had 
the case u' * consideration. The jury then returned to 
their room, ud in from five to ten minutes came into court 
with their verdict. 

(7.) Because the court refused to charge as follows: 
“It is not sufficient to justify the jury in finding that de- 
fendant, Shea, discharged plaintiff, Physioc, to find that 
Shea used language from which Physioc inferred an inten- 
tion to discharge him. It must appear that such was 
Shea’s intention; and if Shea used language which was 
uncertain in its meaning, which might be construed to 
mean or not to mean such discharge, it was Physioc’s duty 
to inquire and ascertain exactly what he did mean, before 
abandoning the contract on his part. [The court certified 
that he gave part of this charge, but omitted part and 
modifie1 it, as shown by his entire charge. ] 

The motion was granted on two grounds (the order tn 
the record says the third and sixth; in the bill of excep- 
tions, and in the cross-bill pendente lite, filed by the de- 
fendant. it is stated as the fifth and sixth.) _ The plaintiff 
excepted to the grant of the motion, and the defendant ex- 
cepted to the failure to grant it on the remaining grounds. 


Sam. H. Jemison, for plaintiff. 


Gustin & Hatt, for defendant 


Jackson, Chief Justice. 


1. The new trial was properly granted on the ground 
that the court erred in his remarks to the jury in regard to 
allowing them their meals only at their own expense, after 
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they had been out all night without supper or breakfast. 
It operated as a threat to starve such as had no money into 
finding a verdict, for in ten minutes, after being hung all 
night, they agreed on a verdict. The old idea of starving 
juries to coerce a verdict has past away. Our own Code 
explodes it. Oude, §3947. The same section also em- 
powers the judge to furnish refreshment at the expense of 
the county. 37 Ga., 195. ‘ 

2. It should have been granted, because the verdict is 
contrary to the law and the evidence. Shea might well 
have discharged Physioc, who seems to have been off on a 
spree for from one to several days, according to the differ- 
ing recollection of different witnesses as to the time he re 
mained off on the frolic, yet off on a spree according to 
all, thus neglecting his business as foreman or boss over 
the other tailors employed by Shea, and taking some of 
them with him, according to some testimony in the record. 
If the law would have justified him in discharging Physioc, 
and Physioc could not have complained of that, can he 
complain when he only reprimanded him? Surely not. 
Therefore, whether he discharged him or spoke harshly to 
him only, Physioc ought not to recover. It may be that 
the pleadings did not permit the consideration of his jus- 
tification in discharging him, if he did. Yet, as the new 
trial should and will be granted any way on the first 
ground, the pleadings can be amended for the new trial, 
if deemed advisable. At all events, under the facts, we 
are clear that a new trial should have been granted as well 
on the Ist, 2d, 3d and 4th grounds as on the 5th or 6th. 
From the bill of exceptions, it seems to have been granted 
on the 5th and 6th only, which involve the same point, 
while in the record it is granted on the 3d and 6th, which 
3d ground is that the verdict is against the weight of evi- 
dence and without evidence to support it. Ordinarily the 
record would prevail, but as the interlocutory bill of ex- 
ceptions, which is filed by the defendant in error to the 
main bill of exceptions, also recites that it was granted on 
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the 5th and 6th, and as this is part of the record, we as- 
sume that the truth is that way. 

The judgment is affirmed because the presiding judge 
erred as set out in the 5th and 6th grounds of error in the 
motion, and also because, in our judgment, the verdict is 
not supported sufficiently by the evidence, and is there- 
fore against law and equity. There was no error, there- 
fore, in granting the new trial. 

Judgment affirmed. 


GREEN vs. WATSON. 


Where a laborer made the following general waiver in a note, viz: 
‘And I hereby contract and expressly waive the exemption of 
my wages or salary from the process of garnishment under the 
laws of Georgia, or the exemption of my daily, weekly, monthly 
or yearly wages or salary from the operation of the garnishment 
law, in case this note is not paid promptly at maturity,’’ such 
waiver was not binding on him, and was void. 

(g.) Section 10 of the Code does not apply to such general waivers of 
exemption of wages from garnishment. Whether a special waiver 
of the exemption as to certain employment and for a certain time, 
by specific orders on employers containing such specific waiver, 
would be good, is not decided. 

December 15, 1885. 


Garnishment. Laborers. Waiver. Wages. Before 
Judge Harris. Douglas Superior Court. July Term, 1885. 


Watson brought complaint against Green in the county 
court of Douglas county on a promissory note containing 
the waiver set out in the decision, and recovered judg- 
ment. Pending the suit, process of garnishment was sued 
out and served on the Georgia Pacific Railway Company. 
The garnishee answered that it owed the defendant $13.50 
for wages as a day laborer, and paid the amount into court. 
The deferdant moved to dismiss the garnishment on the 
ground that his wages were exempt from garnishment. 
The county judge held that, under the waiver, the wages 
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were subject. On certiorari, this judgment was affirmed, 
and the defendant excepted, and assigned error because 
such a waiver was contrary to public policy and was not 
binding, and because it appeared that there was no in- 
debtedness by the garnishee to the defendant when the 
note was made. 


Joun V. Enee; B. G. Grieas; R. M. Hottey, for plain- 
tiff in error, cited Code, §§3554, 2002, 2040; 38 Ga., 533; 
25 Jd., 572-5; 25 Am. R., 301; 19 /d., 61; 2 C.L.J., 
114, 259 ; 59 Ga., 837; Code, §§10, 2750; 54 Ga., 108; 20 
lowa, 376. 


Taos. W. Lataam; ©. D. Camp, for defendant, cited 
Code, §§10, 2039(a), 1954, 1950, 1945, 2750; 71 Ga., 748; 
70 Jd., 741; 25 Iowa, 315; Drake Attach., §516(b). 


Jackson, Chief Justice. 


The question made in this record is, whether a waiver of 
the right to have a laborer’s wages exempt from garnish- 
ment is binding upon him, when the waiver is general and 
extends indefinitely to all his future wages. The waiver 
is in the following words: 

“‘ And I hereby contract and expressly waive the exemption of my 
wages or salary from the process of garnishment under the laws of 
Georgia, or to the exemption of my daily, weekly, monthly or yearly 


wages or salary from the operation of the garnishment law, in case 
this note is not paid promptly at maturity.”’ 


This waiver, it is thus seen, extends ad infinitum to all 
that the laborer may make by any employment in any sort 
of labor from any employer, and payable daily or weekly or 
monthly or yearly, and it is as general and sweeping as it 
is possible to make it. In Stafford, Blalock & Co. vs. 
Elliott, 59 Ga., 837, prior to the adoption of the present 
constitution, this court held that this could not be done 
even in the case of a waiver to take exemption and home. 
stead to secure a promissory note, where the waiver was 
general and extended to all the property of the debtor. 
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In the case at bar, it extends to all the money he can ever 
make by his labor; and as this class of laborers generally 
have no property but their earnings, it extends to all his 
property that he can possibly acquire. The principle ruled © 
in Stafford, Blalock & Co. vs. Elliott is, that a general 
waiver, to secure a promissory note, of the right to take 
homestead and exemption, em bracing all the property of 
the debtor in esse and to be acquired, could not, under the 
law as it stood before the constitution of 1877 allowed such 
a waiver, prevent the debtor from applying for a homestead, 
though, when he signed the note and waiver he owned the 
land out of which he sought it. There being nothing in 
the constitution of 1877 permitting the waiver of the gar- 
nishment law, the principle then ruled covers, a fortiori, 
this case; for if the debtor could not waive a right which 
required an application to the ordinary, or in other words, 
which required suit by him to assert and set apart home- 
stead, much less can he waive a right which he need not 
sue for and set apart, but, standing on the law which has 
afready set apart for him all his wages, he need do nothing 
but defend by citing that law. 

Section 10 of the Code, which permits certain waivers 
of legal rights, was in the Code when Stafford, Blalock 
& Co. vs. EHilliott was decided, and if that section would 
allow such a waiver as this is, it would also have applied 
to the general waiver in that case; yet the effect of that 
judgment is that the public interests or policy would not 
permit it, if embracing all a man had; and so the same 
policy would not permit it, if embracing everything the 
laborer could make. The conclusion we reach is, that 
this waiver is not binding, but void. 

Whether any special waiver of these laws upon specific 
wages in a certain employment and for a certain time, by 
specific orders on employers containing such specific waiv- 
er, would be good, we do not decide, it not being necessary 
to do so, because the ruling as it stands meets the case 
made, and “sufficient unto the day is the evil thereof.” 

Judgment reversed. 
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Watt vs. Tue State OF GEORGTA. 
(Jackson, C. J., not presiding, on account of providential cause.] 


1, Where one was employed for wazes as a servant by the owners of 

a gin-house, it being his duty to aid in ginning cotton brought 
there by his master’s customers, to receive and weigh it and put 
it in the gin-house and report at night to the owners, who entered 
on their books the weights, receipts and deliveries of cotton dur- 
ing the day; and where, on acco:int of the fact that he ‘‘ fired ’’ 
the engine by which the gin was run, early in the morning, he 
generally carried the keys to the house, this did not put the cot- 
ton in his possession or make him a bailee thereof; and if he stole 
cotton from the gin-house, the offense was larceny from the house, 
and not larceny after trust. 
It was held in Clark’s case, 12 Ga., 350-1, that the statute of lim: 
itations applied to the offense for which the defendant was in- 
dicted, and not to any minor offense included therein, of which he 
might be found guilty on the traverse of the indictment. 

. Where a defendant was indicted for larceny from the house of 
goods of the value of more than $59, but the evidence showed that 
the property was less than $50 in value, there was no error in 
charging that corroboration of the testimony of accomplices was 
not essential to a conviction, if the jury should be of the opinion 
that the offense amounted to nothing more than a misdemeanor. 

(a.) There was corroboration in this case. 

January 12, 1886. 


Criminal Law. Larceny. Master and Servant. Ac- 
complice. Bailments. Witness. Before Judge Roney. 
Columbia Superior Court. March Term, 1885. 


Reported in the decision. 


Taos. E. Watson; E. T. Witttams, for plaintiff in error, 
Boykin Wariaat, solicitor general, by brief, for the state, 


Hat. Justice. 


The defendant was indicted for larceny from the house, 
and was charged with stealing therefrom a bale of cotton, 
alleged in the indictment to be worth fifty dollars. On 
the trial, it was proved that the cotton was sold for thirty- 
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two dollars, and, under the charge of the court, the defend- 
ant was found guilty of a misdemeanor instead of a felony 5 
that is to say, the jury found the cotton stolen to be worth ~ 
less than fifty dollars, which fact made the larceny a misde- 
meanor. The proof showed that the defendant was em- 
ployed by the owners of the gin-house from which the 
cotton was stulen, a3 a servant for wages, and among other 
duties, he was to aid in ginning cotton brought there by 
his master’s customers; that he received and weighed it 
and put it in the gin-house; that, having to “fire” the engine 
by which the gin was run, early in the morning, he gen- 
erally carried the keys to the house; at night he reported 
to theowner, who entered on his books the weights, receipts 
and deliveries of cotton during the day. More than two 
years had elapsed from the discovery of the theft before 
the indictment was preferred and found. It was further 
insisted, that the conviction was had upon the unsupported 
testimony of accomplices. A motion was made fora new 
trial, which was overruled, upon the grounds certified by 
the judge to be true, which made the following questions : 

(1.) That the defendant had the possession of the cotton, 
and that his employer had not, and hence, if he was guilty 
of any offense, it was larceny after a trust, or embezzle- 
ment, and not larceny from the house. 

(2.) That although the bill of indictment charged him 
with a felony, yet the evidence showed, if it established any 
crime at all, that he was guilty of a misdemeanor, and 
that the misdemeanor was barred by the statute of limi- 
tations ; and that the judge erred in refusing so to charge. 

(3.) That there was error in instructing the jury, that 
the evidence of accomplices in cases of misdemeanor did 
not require corroboration, in order to justify the jury in 
convicting on it. 

1. If the cotton stolen had never been in the possession 
of the prosecutor, or if the defendant had bona fide ac- 
quired possession of it as a bailee, unless there had been 
a breaking of bulk or some other rupture of the condition 
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of the bailment, then the conclusion insisted on would have 
been inevitable; but none of the conditions exist here 
which would sustain the position taken. The cotton was 
in the possession of the prosecutor, it was in his gin-house 
to be ginned, packed and baled; the defendant never had 
it an his custody as a bailee. He was there as a servant, 
assisting the prosecutor, with others, to gin and pack it- 
He had no other control over it, and the keys to the house 
were put in his possession only for a special purpose, viz.: 
to facilitate the work The defendant was properly in- 
dicted for larceny from the house. No trust was reposed 
as to the custody of this cotton, from which such a fraud- 
ulent conversion could have been deduced as would have 
subjected the party to indictment for larceny after a trust. 
2 Wharton’s Cr. Laws, §1905; Hopkins’ Pen. Code, §1165, 
to which many other citations might be added. 

2 The point made as to the statute of limitations is 
covered by Clark’s case, 12 Ga., 350, 352, in which it was 
held, that the statute applied to the offense for which the 
defendant was indicted, and not to any minor offense in- 
cluded therein, of which he might be found guilty .on the 
traverse of that indictment. 

3. There is no complaint of the judge’s charge as to the 
corroboration of the testimony of accomplices required to 
convict in felony cases. In the absence of any exception, 
it must be presumed that the jury received proper instruc- 
tions upon this question. The objection here is, that the 
judge charged that such corroboration was not essential, 
if the jury should be of opinion that the offense amounted 
to nothing more than a misdemeanor. There is no error 
in this instruction. Parsons’ case, 43 Ga., 197, 199; 
Hammack’s case, 52 Ga., 398, 403. Were it essential to 
maintain this conviction, we do not think it would be dif- 
ficult to show that the accomplices who testified in this 
case are not without sufficient corroboration from other 
witnesses and unquestioned circumstances deposed to by 
those who are subject to no such discredit. 

Judgment affirmed. 
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SmitH vs. SMITH. 
(Jackson, C. J., not presiding in this case, on account of indisposition.] 


1, 2, 3. The evidence was sufficient to warrant the verdict finding 
against the will propounded in this case. 

4. There was sufficient evidence on which to base a charge in rela- 
tion to the elements which go to make up undue influence, fraud, 
duress, ete. 

5. It does not appear from the charge that the court required the 
mental capacity of the testatrix to be proved by such a degree of 
testimony as would author'ze aconviction in a criminal case, - that 
being the exception made to it. The entire charge was full, fair 
and clear. 


January 26, 1886. 


Verdict. New trial. Charge of Court. Before Judge 
CarswELL. Jefferson Superior Court. May Term, 1885, 


Reported in the decision. 
Partiirs & Wryyye, for plaintiff in error. 


J. J. Wuianuam; Cain & Ponty, for defendant. 


Haut, Justice. 


The executor of the last will and testament of Mary Ann 
Smith propounded it for probate in solemn form, when G. 
E. Smith, one of her heirs at law, appeared and caveated it, 
principally upon the ground that testatrix was not of sound 
and disposing mind and memory; that she was old and feeble 
in body,—was afflicted with paralysis, which affected her 
mind to such an extent that she was unable to resist im- 
portunity; that the paper propounded was not her free 
and voluntary act, and was, consequently, not her will, but 
the same was obtained by the undue influence of the ex- 
ecutor, James R. Smith and his coadjutors, and that she 
was induced to make it by their fraudulent representations 
and practices in reference to the conduct of caveator to- 
ward her. The will was set up in the court of ordinary, 
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and from that judgment an appeal was taken to the supe- 
rior court, and the trial on the appeal resulted in a verdict 
finding that the instrament propounded was not the will 
of Mary Ann Smith, deceased. The propounder thereupon 
made a motion for a new trial, which was overruled, and 
he took out a bill of exceptions and brought the judgment 
refusing the new trial by writ of error to this court. 

1, 2,3. The three first grounds of the motion are, that 
the verdict is contrary to law and evidence, decidedly and 
strongly against the weight of evidence, against the prin- 
ciples of justice, and is without evidence to support it. 

An inspection of the record will show that the com- 
plaint of its being against the weight of evidence and 
without evidence to support it, is not well founded ; there 
is more evidence in favor of the verdict than against it, 
both as to the capacity of the testatrix to make a will, and 
as to the influence and practices to which resort was had 
to induce her to execute this particular paper. Three of 
the four attesting witnesses to the will, one of whom was 
the scrivener, swore that she was not of sound and dispos- 
ing mind and memory, the other that she was. These three 
were supported in their opinion by other witnesses, who, 
as well as themselves, state the grounds and reasons for 
their opinion, while the other attesting witness was cor- 
roborated in his opinion, for which he also gave the rea- 
sons, by nearly an equal number of witnesses, who likewise 
deposed to the facts on which they founded their opinion. 
The testatrix was seventy years of age when stricken with 
paralysis, which rendered her physically helpless, and 
greatly impaired, though it did not destroy her mind. The 
will was made after the first stroke, and before others suc. 
ceeded, from the effects of which she died in a few weeks, 
The caveator, who had previously lived with her, was tem- 
porarily absent at the inception of the disease ; in his ab- 
sence she was visited by Alexander, a son-in-law, and his 
wife, who arranged with the propounder to remove her to 
his house, where this will was made shortly after her arrival. 
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The propounder and his daughters, with Mrs. Alexander, 
were the sole legatees named in the will. No mention 
was made therein either of the caveator or of another ab- 
sent son; the propounder applied to the scrivener to write 
the will, saying his mother requested him to do so, and 
named the persons whom she wished to attest it ; he visited 
one of these persons, but found him from home; told Mr. 
Fleming, who was invited to draft te instrument, of the 
absence of this witness, and suggested the name of B. J. 
Brown in his stead. This arrangement was not agreeable. 
to Mr. Fleming, because, as he stated, he and Mr. Brown 
were not on goodterms. Mr. Fleming was busy, and asked 
that the writing of the instrument might be deferred until 
the next day, but propounder was importunate and press- 
ing, and he finally consented to write it that night. Upon 
reaching the house, accompanied by his father, one of the 
witnesses, he found Brown there, and asked him to remain; 
in ashort time the other witness who was absent from home 
when waited on by propounder appeared. The testatrix was 
surrounded by the witnesses when instructions were taken 
for writing the will; during this time the propounder was 
present, and seems never to have been absent for a mo- 
ment, and when testatrix was at a loss for an answer to 
enquiries about her will, especially in one instance, she 
was helped out by suggestions from the propounder, who 
said, “ Mother, you know you told me so,” or words to that 
effect. When the writing was completed and read to her, 
she made no response and gave no sign indicating that she 
understood its contents; she was held up in bed and her 
hand was guided by the scrivener when she signed the will 
by her mark; this was at midnight. The parties present, 
each of the attesting witnesses, were requested by pro- 
pounder to say nothing about the will. Brown, the only 
attesting witness who swore to testatrix’s competency, cau- 
tioned the scrivener to have the paper right, so that it 
could not be attacked and overthrown by the caveator, 
who he felt quite sure would object to its probate. The 
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testatrix remained at propounder’s house only a short time 
after the execution of the will, and although there was no 
improvement in her condition, she was returned to her 
own home, accompanied by propounder’s daughters, one 
of whom was a mere child, and the other only some fifteen 
or sixteen years of age. Caveator was in a neighboring 
.county and was not informed of his mother’s perilous 
condition until he reached the county of his residence, 
when it wascommunic ited to him by strangers ; he repaired 
at once to her residence and nursed her tenderly and de- 
votedly until she died. Most of the time she lay ina 
stupor, and could not, if she had been diposed so to do, 
have given him information of what had occurred in his 
absence. [le never knew that there was a will, until re- 
turning from the funeral, he stopped at propounder’s house 
to get his dinner, and talking with him in reference to the 
estate, he was informed of it, and further taunted with 
being a houseless and homeless outcast; he was so rudely 
treated that he immediately leftthe house. It is true that 
the propounder attempts to account for and do away with 
the effect of these untoward circumstances by answering 
that his mother requested him to have the will written; 
named the person she desired to write it and the witnesses 
she would have to attest it; and that she desired the facts 
of its being executed to be kept secret; that she had been 
wronged by caveator, who got possession of her money to 
pay her bills and had misappropriated it, applying it to 
his own use and leaving her debts unpaid, which aroused 
her resentment against him. This latter allegation is pos- 
itively denied on oath by the caveator, who testified that 
so far from misappropriating his mother’s money, he used 
his own to relieve her of embarrassment. It is certain 
that he lived with her previous to her fatal illness,and we 
must infer, from the absence of proof to the contrary, that 
their relations were agreeable and harmonious; but even 
if this charge against the caveator were well founded, it 
does not supply a motive for disinheriting the absent 
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brother, who seems to have been entirely forgotten, with- 
out any assignable reason or excuse why he should not 
have been remembered. There is a strange absence of 
anything like evidence of a testamentary purpose on the 
part of the mother, prior to this attack ; it does not appear 
that her purpose to make a will had been formed until 
she had been removed to propounder’s house, nor is it 
shown how it then originated, or how it came to be made 
known. There is no detailed account of the events out of 
which it grew; the fact itself is all that is given. This 
outline of the prominent features of this’ case, give it, to 
say the least, a very suspicious appearance, and fully jus- 
tifies, if it does not require, the conclusion reached by the 
jury. 

4. The objection to the charge in relation to the ele- 
ments that go to make up undue influence, fraud, duress, 
etc., viz., that there was no evidence on which to found 
it, is, as we think, wholly untenable. There is evidence, 
as we have shown, from which the jury was authorized to 
infer both undue influence and fraud in the procurement 
of this instrument. 

5. Nor are we able to perceive that the court erred by 
requiring the mental capacity of the testatrix to be proved 
as alleged, by such a degree of testimony as would author- 
ize a conviction in criminal cases. No such rule is laid 
down in express terms, nor can it be inferred from the in- 
structions on that head. The full charge, which is sent up 
in the record, is a model of perspicuity, clearness and fair- 
ness upon these several issues, and is confined to the facts 
in evidence. It does not deal with issues other than those 
made by the pleadings and proof, and is not amenable to 
any of the objections made in the remaining grounds of 
the motion for a new trial. We agree with the presiding 
judge in the conclusion he has reached, that the verdict is 
proper and should not be disturbed. 

Judgment affirmed. 


v 75-31 
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BALDWIN vs. THE STATE OF GEORGIA. 


1. On the trial of a person charged with stabbing another, not in his 
own defence or under other circumstances of justification, it was 
error for the court tocharge as follows: ‘If the evidence satisfies 
you that defendant gave the first insult and struck Jowers, the 
prosecutor, the first blow, the defendant cannot be justified. for de- 
fending himself against the blows from Jowers with his fist, by 
cutting Jowers, although you may believe at the time of the cut- 
ting there was inequality of strength or other circumstances of 
advantage in favor of Jowers and against defendant, unless the 
defendant had, in good faith, waived or endeavored to abandon 
the fight, or there was actual necessity to defend liimself from se- 
rious injury ;’’ and also as follows: ‘If defendant and Jowers 
agreed to fight and did so, or went into the fight by mutual con- 
sent, defendant could not legally defend himself against blows 
from Jowers with his fist by cutting him, although there might 
have been, at the time of the cutting, circumstances producing 
relative inequality between them, unless, before the cutting, the 
defendant had, in good faith, waived or endeavored to abandon 
the fight, or was under absolute necessity to do so, to prevent seri- 
ous injury.’’ These charges were calculated to withdraw from the 
consideration of the jury any circumstances of justification which 
may have been shown, such as inequality in strength, age, weight 
or size, the exact position of the parties when the stabbing was 
done, and the character of the blows inflicted by the prosecutor. 
Where the law fixes the punishment of an ¢ ffense as a fine, not to 
exceed one thousand dollars, a fine within that limit is within the 
discretion of the judge, a:d is not the subject of review. 


Jackson, C. J., dissented. 
November 17, 1885. 


Criminal Law. Stabbing. Punishment. Before Judge 
Jno. T.Cuarke. Terrell Superior Court. May Term, 1885 


Reported in the decision. 

W. D. Kippoo, for plaintiff in error. 

J. H. Gurrry, solicitor general, for the state. 
BLaNDFORD, Justice. 


The plaintiff in error was indicted and found guilty 
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of the offense of stabbing. He moved the court for a new 
trial upon several grounds, but the following need only be 
mentioned and considered by this court: Because the 
court erred in instructing the jury as follows: “If the evi- 
dence satisfies you that defendant gave the first insult and 
struck Jowers, the prosecutor, the first blow, the defend- 
ant cannot be justified for defending himself against blows 
from Jowers with his fist by cutting Jowers, although you 
may believe at the time of the cutting there was inequality 
in strength or other circumstances of advantage in favor 
of Jowers and against defendant, unless the defendant 
had, in good faith, waived or endeavored to abandon the 
fight, or there was actual necessity to defend himself from 
serious injury.” 

And because the court erred in giving the following 
charge: “If defendant and Jowers agreed to fight and did 
so, or went into the fight by mutual consent, defendant 
could not legally defend himself against blows from Jow- 
ers with his fist by cutting him, although there might 
have been, at the time of the cutting, circumstances pro- 
ducing relative inequality between them, unless before the 
cutting, the defendant had, in good faith, waived or endeav- 
ored to abandon the fight, or was under absolute necessity 
to do 80, to prevent serious injury.” 

Because the fine imposed by the court was excessive. 

The court refused the motion, and defendant excepted. 

1. The act of 1847, Cobb’s Digest, 789, enacts that “Any 
person who shall be guilty of the act of stabbing another,. 
except in his own defence, with a sword, dirk or knife, or 
other instrument of the like kind, shall,” etc. This statute 
was subsequently amended, so that now, as it appears in the: 
Code, it is enacted that “ Any person who shall be guilty of 
the act of stabbing another, except in his own defence, or 
other circumstances of justification, with a sword,”* ete.,— 
the words “ or other circumstances of justification ” being 


*Code, 24369. 
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added to the act of 1847. These words were added doubt- 
less for the purpose of rendering the law less harsh and 
severe than it was under the act of 1847, above referred to. 

The instructions of the court to the jury excepted to 
were well calculated to withdraw from their consideration 
any circumstances of justification, which may have been 
shown by the proofs submitted, such as inequality in 
strength, age, weight or size, and the exact position of the 
parties when the stabbing was done, and the character of 
the blows inflicted by the prosecutor. In the first charge, 
if the accused struck the first blow, or gave the first insult, 
unless defendant waived or endeavored to abandon the 
fight in good faith, or there was actual necessity to defend 
himself from serious injury, he was guilty. And in the 
second charge, the circumstances of justification are with- 
drawn from the consideration of the jury ;—if the accused 
and prosecutor agreed to fight, and did so, or went into the 
fight by mutual consent, then the accused could not legally 
defend himself against blows from prosecutor with his fist, 
by cutting him, although there might have been, at the 
time of the cutting, circumstances producing relative in- 
equality between them, unless, before the cutting, the de- 
fendant had, in good faith, waived or endeavored to aban- 
don the fight, or was under absolute necessity to do so, to 
prevent serious injury. 

These charges would have been error upon a trial under 
an indictment for murder. Our Code provides that, to 
reduce the crime of murder to manslaughter, it must 
appear that the deceased was the assailant, or that the 
accused had abandoned the conflict in good faith before 
the mortal blow was given, or, other equivalent circum- 
stances. But in the present case, the court, by its charge 
to the jury, withdrew from their consideration any circum- 
stances which may have surrounded the accused at the 
time of the cutting, which may have been equivalent to 
his having abandoned the conflict in good faith. Ona 
trial for stabbing, the jury are to determine, in the first in- 
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stance, whether the same was done by the accused in his 
own defence, and also from all the facts and circumstances 
of the case, whether there were other circumstances of jus- 
tification than that of self defence, and it is error for the 
court in its charge to restrict or circumscribe the jury in 
their rights and duty to judge and determine the circum- 
stances which may or may not make the stabbing justifia- 
ble under the law. 

2. When the law fixes a punishment by a fine, not to 
exceed one thousand dollars, for the commission of an 
offense in the discretion of the judge, in such a case, a fine 
within the limit prescribed is within the discretion of the 
judge, and is not the subject of review by this court. 

Judgment reversed. 


Hatt, Justice, concurred, but furnished no written opin- 
ion. 


Jacxson, Chief Justice, dissenting. 


“ Any person who shall be guilty of the act of stabbing 
another, except in his own defence, or other circumstances 
of justification, with a sword, dirk or knife, or other instru- 
ment of the like kind, shall, on conviction, be punished,” ete. 

The plaintiff in error was indicted and convicted of the 
offense of stabbing, under the act above cupied from Code, 
section 4369, and the judgment of the presiding judge 
overruling his motion for a new trial, for alleged error in 
two charges to the jury, is reversed by this court by the 
concurring judgments of my brethren. 

A sense of duty on a matter of vital interest to the peo- 
ple of the state, in the preservation of human life from 
the unlawful use of deadly, stabbing and cutting weapons, 
impels me to dissent from this judgment of this court. 

The charges pronounced erroneous are as follows: “If 
the evidence satisfies you that defendant gave the first 
insult and struck Jowers, the prosecutor, the first blow, 
the defendant cannot be justified for defending himselz 
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against the blows from Jowers with his fist, by cutting 
Jowers, although you may believe at the time of the cut- 
ting there was inequality of strength or other circumstances 
of advantage in favor of Jowers and against defendant, 
unless the defendant had, in good faith, waived or endeav- 
ored to abandon the fight, or there was uctual necessity to 
defend himself from serious injury ;” and also as follows: 
“If defendant and Jowers agreed to fight, and did so, or 
went into the fight by mutual consent, defendant could not 
legally defend himse]f against blows from Jowers with his 
fist, by cutting him, although there might have been, at the 
time of the cutting, ciicumstances producing relative ine- 
quality between them, unless, before the cutting, the de- 
fendant had, in good faith, waived or endeavored to aban- 
don the fight, or was under absolute necessity to do so, to 
prevent serious injury.” 

1. The first charge is substantially that, if a man gave 
the first insult and struck the first blow, he will not be 
justified in cutting and stabbing the person thus insulted, 
and not only first insuited but struck first by him, though 
the person thus assailed by him was getting the better of 
the fist fight, unless this assailant had, in good faith, endeav- 
ored to abandon the fight, “‘ or there was actual necessity 
to defend himse!f from serious injury,” 

Surely this must be law. It is eminently just and full 
of good sense; and in along experience I have found that 
justice and good common sense and law generally har- 
monize. 

What! A man first insult another, then assau't and 
strike him, and thus force him to defend himself, and the 
man thus assaulted, insulted and struck is discovered by hus 
assailant to be too hard for him with natare’s weapons,— 
can it be that the law will justify such an assailant in 
stabbing, unless the stabbing be necessary to keep the 
man he assailed from seriously hurting him! The propo 
sition does not accord with the very simplest clements of 
right, according to my conception of right and wrong. It 
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will not attune itse-f with any chord of justice that my 
brain can touch with a single one of its nervous strings. 
It cannot be the law; but the law must be that the assail- 
ant must try to decline the contest he began, or appre. 
hend serious injury, before he can be justif'ed in using the 
weapon of the assassin. 

2. The other charge of the presiding judge, if possible, 
is still better law. It is that, where the two agree to fight 
a fair fist and skull fight, the plaintiff in error would not 
be justified in using his knife, though his opponent was 
getting the advantage of him by blows with the fist, and 
proving himself to be the better man with the fist—the 
weapon agreed upon—unless, in good faith, he waived, or 
endeavored to abandon, the fight before he used the deadly 
weapon, “ or was under absolute necessity to do so, to pre- 
vent serious injury.” 

I cannot look this charge squarely in the face without 
being impelled to approve it, not only from the same sense 
of justice which required my approval of the other, but by 
every sentiment of honor and fair dealing. 

The combatants are young men, nineteen an‘ twenty, I 
believe; they agree to fight a fair fight without weapons; 
they are fighting according to the terms agreed upon; one 
is about to win the victory with his fist, and the other, 
without an effort honestly made to abandon the fight, or 
without the necessity of using his knife to prevent a seri- 
ous injury to himself by the former, abandons the fair fight 
he had agreed upon, and cuts and stabs the other with a 
weapon likely to produce death, and it is the law that he 
is justified ; that is to say, that our law makes it just for 
him to act in that way! In my judgment the law does no 
such thing; and God forbid that it ever shall be so framed 
as to encourge such unfairness, and the disastrous conse- 
quences to youthful honor and integrity, and the disregard 
of life in the heat of passion, which would flow from the 
principle, if enacted into law. 

3. I do not believe that my brethren can mean what 
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this reversal on these grounds will be construed to mean. 
It will be observed that they put in their judgment that 
the charges are erroneous on the idea that “ they are cal- 
culated to withdraw from the consideration of the jury 
any circumstances of justification which may have been 
shown, such as inequality in strength, age, weight or size, 
the exact position of the parties when the stabbing was 
done, and the character of the blows inflicted by the prose- 
cutor.” 

I am glad that the charges, then, may not be pronounced 
inherently erroneous by this court, but erroneous because 
calculated to withdraw other circumstances of justification 
from the jury. Let us see what is thereby withdrawn. 
It cannot be “inequality of strength;” because if that in- 
equality existed to any considerable degree, serious injury 
might have been imminent, and both these charges cover 
such inequality as that ; and surely slight, or not serious, 
inequality would hardly make it right to use the knife in 
either case put by the learned judge below. The same is 
true of inequality of “age,” “weight ” or “size.” Each 
of these, if greatly superior, so far as fair fist and skull 
fighting is concerned, would be only dangerous if the 
strength of one was so superior to the other as to threaten 
“serious injury.” Nor is the consideration of “ the exact 
position of the parties when the stabbing was done,” ex- 
cluded, becanse that must necessarily have been considered 
by the jury, when they deliberated on the danger of serious 
injury, which, if necessary to be prevented, the judge in 
these very charges had told them would justify the stab- 
bing. And so of “the character of the blows inflicted by 
the prosecutor ;” the jury could not touch the danger plain- 
tiff in error was in of serious injury, without meeting right 
before their eyes the blows the prosecutor was inflicting 
at the time the knife was used. 

So that I cannot see how any part of the fight or any 
act of either combatant, bearing upon the use of this 
knife, how used, when used, what was being done to him, 
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how heavy the blows, how great the strength of his antag- 
onist, how little his own, what position each was in, or any 
other thing or circumstance bearing on the stabbing, was 
withheld by either of these charges from the jury. 

4. It was precisely the right way to charge a jury, to 
apply the law to hypotheses arising from the facts. No 
other sort of charge is understood by a jury. - Generalities 
and abstractions do not accomplish what a charge of law is 
meant to do, to reach the understanding of men ignorant of 
law. And this court has unanimously, again and again, 
commended such charges as this, and reprobated mere gen- 
eral principles of law. 

5. Itis well, in construing this section, 4369 of our Code, 
on stabbing, to consider the proviso thereto, which is in 
_ these words: ‘Provided, always, that if such stabbing 
shall produce death, the offender shall be guilty of mur- 
der or manslaughter, according to the facts and circum- 
stances of the case; or if such stabbing shall not produce 
death, and the facts and circumstances show that it was 
the intention of the person stabbing to commit the crime 
of murder, then, and in such case, the offender shall be 
guilty of the offense of an assault with intent to murder.” 

This proviso shows that the law of murder, of man- 
slaughter, and of assault with intent to murder, are all 
involved in cases of stabbing, under certain circumstances. 
And it may be deduced from the proviso that the general 
assembly meant by the entire section, that when, if the 
offender had killed, it would be mu:der, then, if he did not 
kill, the offense is assault with intent to murder; when, if 
he killed, the crime would be manslaughter, then, not 
killing, the offense is stabbing; and if, under the cireum- 
stances, he had killed, it would be justifiable homicide, 
then the stabbins would be justifiable, but not oi herwise. 

Would this plaintiff in error have been justified had the 
stabbing here produced death, unless he had ende.vored 
to decline the combat, o1 had found it necessary to use the 
deadly weapon to prevent serious injury to himself, under 
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the circumstances of this case? Certainly not, I think. 
Then, in this view of the whole law of stabbing, in the 
whole section construed together, there is no error in either 
charge, and I dissent from the judgment which pronounces 


either crroneous. 

I write this opinion with deference and respect towards 
both of my associates, impelled by my clear conviction of 
‘what the law is, and what terrible consequences would 
result from any other view of it. 


Srptey vs. HAsLam. 


An action of trespass turned upon the ownership of the land. Plaintiff 
exhibited a grant from the state, under the act of 1840 (Cobb’s 
Dig., 703). Defendant introduced a grant under the acts of 1818 
and 1819 (Cobb’s Dig., 683, 684) and successive deeds, dated in 
1823, 1838, 1868 and 1873, conveying the land to persons under 
whom defendant claimed the right of entering and cutting timber. 
Plaintiff attacked this chain of title as false and spurious, and 
showed that none of these deeds were recorded until 1879, when 
they were all recorded together on the same day; that the records 
in the office of the secretary of state (including the records of the 
former surveyor general’s office) showed no such grant; that the 
only grant of record was that of the plaintiff; that the land was 
not drawn by the alleged grantee, but by another; and that the 
date of the grant, as well as of one of the deeds, was on Sunday: 

Held, that a verdict for the defendant was not supported by the evi- 
dence. 

(a.) It was no reply to this to show that numerous mistakes were 
made both as to the fortunate drawers and the lots which they 
drew in the various land lotteries of the state, as shown by acts 
passed for their correction, there being no evidence as to any mis- 
take in respect to this land. 

(b.) A plot and grant from the state may be attacked as forged and 
spurious, by evidence, without proceeding in the manner provided 
by §2712 of the Code. That section applies to registered deeds, 
and even in that case it is cumulative; and any deed, ancient or 
modern, after being read to the jury by reason of its registry, may 
be attacked as a forgery by any competent evidence. 


January 26, 1886, 
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Verdict. Title. New Trial. Deeds. Forgery. Before 
Judge Harney. Oity Court of Savannah. July Term, 
1885. 


Reported in the decision. 


Tuomas M. Norwoop; Denmark & Apams, for plaintiff 
in error. 


J. R. Saussy, for defendant. 


Hatt, Justice. 


This was an.action of trespass to recover damages done 
to lot of land No. 320, in the 7th district of originally Ap- 
pling, now Clinch, county, which the plaintiff alleged be- 
longed to him, and from which the defendant cut and 
removed the timber. The defendant admitted that he en- 
tered thereon, and cut and removed the timber therefrom, 
and also admitted the value of the timber thus cut and re. 
moved, but denied the trespass charged against him, and 
averred that the entry was made and the timber cut and 
removed under a purchase by him of the privilege to do 
so from the rightful owner. This put the plaintiff upon 
proof of his title, which was a grant to him from the State 
of Georgia, issuing on the 4th day of August, 1849, under 
the provisions of the act of the general assembly, approved 
December 19th, 1840, entitled “ An act to extend the time 
for taking out grants for land” in certain original coun- 
ties, among which was Appling, “and to provide for the 
disposition of the same, if not granted within the time ex- 
tended.” Cobb’s New Dig., 703. This grant conformed 
in a]l respects to the provisions and conditions prescribed 
by the act authorizing it to issue. 

To rebut this case, the defendant introduced and read 
in evidence, a grant which purported to issue to John 
Smith, of Wilkinson county, under two acts of the legis- 
lature, approved respectively on the 15th day of December, 





SUPREME COURT OF GEORGIA. 


Sibley cs. Haslam. 





1818, and the 16th day of December, 1819, for the purpose 
of making distribution of the lands lately acquired from the 
Creek and Cherokee nations of Indians, and forming cer- 
tain counties therein named, among which was Appling 
(Cobb’s New Dig., 683, 684), a deed from John Smith to 
James Conner, dated 17th day of , 1822; a deed 
from Conner to John G. Holland, dated March 11th, 1838; 
one from Holland to Samuel Hillsman, dated 4th March, 
1868, and also one from Hillsman to John W. Lowe, dated 
5th March, 1873. All these deeds purported to convey 
this lot of iand, the two latter describing it as being in the 
7th district of Clinch county. 

The plaintiff attacked this chain of title as false 
and spurious, and in support of his attack, showed 
that none of the foregoing deeds were recorded until 
the 26th day of June, 1879, and that they were all 
recorded together and on the same day; that the 
records in the office of the secretary of state had been care- 
fully examined, and revealed the fact that no such grant 
as that to John Smith had ever been registered in that or 
the surveyor general's office, which had charge of such 
matters prior to its abolition and the transfer of its records 
to the department of the secretary of state ; that the only 
grant ever issued, so far as these records showed, was that 
to plaintiff; that the lot in question was not drawn by 
John Smith, of Wilkinson county, but by Matthew Cars- 
well,of Burke county. The calendar shows that the grant, 
as well as the deed from Conner to Holland, were both 
executed on Sunday. Unexplained (and even without any 
reference to other facts in evidence by the plaintiff, casting 
suspicion upon the defendant’s title), we think this proof 
shows that the grant under which the defendant claimed 
was false and forged, and that the title purporting to em- 
anate from this grantee was also manufactured and was 
spurious. 

It is no answer to this serious assault upon the integrity 
of this grant to say that mistakes were made both as to 
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the names of fhe fortunate drawers and the location of the 
lots which they drew, in the various land lotteries of the 
state, as is shown by numerous acts of the general assem. 
bly recognizing the existence of such mistakes, and mak- 
ing provision for their correction. It is a sufficient reply 
to this suggestion to state, that if such a mistake was made 
in this instance, the defendant failed to show it, or that he 
had taken any steps to rectify it. 

Nor is there anything in the position that the plaintiff 
could not attack this plot and grant without alleging, in 
the manner prescribed by section 2712 of the Code, that 
they were forgeries. The remedy afforded by that provis- 
ion applies to registered deeds. Hill vs. Nisbet, 58 Ga., 
586; Payne vs. Ormond, 44 Ga., 514 (h.n. 5). And in 
that case, the remedy is merely cumulative. Even after the 
deed, whether ancient or modern, has been read to the jury 
by reason of its registry, it may be attacked for forgery by 
any competent evidence. Doe, ew dem. Hollis et al. vs. 
Roe & Stevens, 36 Ga., 463, 472, 473. That the remedy 
given by this section does not apply in terms to forged 
grants, whether the genuine grant is registered or not, is 
evident. They may be attacked in the mode pursued here 
or in any similar mode; or they may be ordered into the 
possession of the party assailing them, for the purpose of 
proving them forgeries, upon the conditions laid down by 
this court in Faircloth and others vs. Jordan, 15 Ga., 511, 
and succeeding cases on the same line. While the plain- 
tiff’s case is completely made out by the evidence, so far as 
we can see, the verdict, in favor of the defendant, rests 
upon no proof whatever, and should have been set aside 
and a new trial granted. 

Judgment reversed. 
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. Where the attorneys representing the complainant disagreed as to 
the fees to be paid to associate counsel for complainant from the 
fund brought into court, and the latter brought a rule to determine 
that question, to which rule the leading attorney objected, but sub- 
sequently withdrew his objection, and agreed to submit the issues 
between the parties to a jury, which was done, and a verdict was 
found against him, he was thereby estopped from subsequently 
urging such objection. 

-) Besides, the ninth ground assigns no specific error in the final 
order. 

. The movants had a right to stand ontheir contract as to the amount 

and character of the services they were thereby bound to render, 
unless it was shown that it was altered in this particular by a sub- 
sequent agreement. Whether this had heen done was a question 
for the jury. 
The charge excepted to in the fifth ground of the motion for new 
trial fully and fairly submits the point as to whether the associate 
counsel performed their duty after the execution of the contract 
between them and the leading counsel, and if they did not, whether 
their failure to doso was owing to the conduct of the leading coun- 
sel, and whether he ever called upon them for such services, as 
they alleged he undertook to do. 

. The exception to the charge embodied in the seventh ground of 
the motion is groundless. The principle contained in the request 
to charge was covered by the charge given. 

. The court gave in charge the principle claimed to be correct in the 
eighth ground of the motion, and it was right to refuse to charge 
in the language used by this court in the case of Moses vs. Bagley 
& Sewel/, 55 Ga., 283, the facts and circumstances of which differed 
from those in the present case. 

. The verdict was not contrary to law or the evidence. 


December 15, 1885. 


Attorney and Client. Practice in Superior Court. Ad- 
missions. Oharge of Court. Estoppel. Before Judge 
Simmons. Floyd Superior Court. March Term, 1885 


This was a motion by Wright, Meyerhardt & Wright to 
have ten per cent of the amount in the hands of the re- 
ceiver in the case of Cothran, next friend, vs. Brower paid 
to them as fees, on the ground that they were of counsel 
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for the complainant, having been employed by Colone] 
Daniel S. Printup, the leading attorney, and a disagreement 
as to fees having resulted in an agreement to fix their fees 
at ten percent of the recovery. This motion was resisted 
by Colonel Printup, who traversed the allegations in the 
motion, and alleged that the movants had not performed 
the services incumbent on them, but, on the contrary, had 
obstructed the execution of the deerce. 

Evidence was introduced by both sides, and the issue was 
submitted to the jury, who found in favor of the contract 
relied on by the movants. This contract was as follows: 

‘* Roms, Grore1a, November 20, 1883. 

Whereas, a difference exists between Daniel S. Printup and 
Wright, Meyerhardt & Wright as to the amount of the latter’s fee in 
the case of James S. Cothran, next friend of Laura E. Cothran vs. 
A. T. H. Brower and H. D. Cothran, bill, etc., in Floyd superior 
court, D. S. Printup claiming that the fee should be 7!¢ per cent of the 
recovery, and Wright, Meyerhardt & Wright claiming it should be 1244 
per cent of the recovery. Now, in order to settle all disputes in the 
matter, the said Daniel 8S. Printup hereby agrees and contracts t pay 
said Wright, Meyerhardt & Wright for their legal servicesin the above 
case ten per cent of the final net recovery in the above case, after de- 
ducting from said final net recovery the sum of three hundred dollars 
allowed to said Daniel 8. Printup for expenses and costs; and said 
Wrignt, Meyerhardt & Wright hereby agree to receive said ten per 
cent in payment of ther services, after making the deduction afore- 


said. 
(Signed) DantEx S. Printup, 
Wricut, Mevernarpt & Waieut.”’ 


A motion for a new trial was made by “ plaintiffs in said 
cause, by their attorneys, Daniel S. Printup and J. W. H. 
Underwood,” on substantially the following grounds: 

(1), (2.) Because the verdict was contrary to law and 
evidence. 

(3.) Because, under the law applicable to said cause and 
the testimony therein, no recovery could be had on said 
motion, upon the contract in evidence against complainants, 
the same being a contract between Wright, Meyerhardt 
& Wright and Daniel S. Printup, and not a contract be- 
tween said complainants and Wright, Meyerhardt & 
Wright. [The court added the following note: 
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** My recollection of what occurred is as follows: A motion was 
made to enforce the decree in the case of Cothran vs. Brower; after 
argument of counsel on that motion, I decided that the receiver must 
pay over the funds in his hands to the coy; ||.j nant or her counsel ; 


J 


after this decision was pronounced, and beiore the order was 
signed, Wright, M. & Wright made the motion to have their fees 
paid to them by the receiver before he paid the whole amount to 
Cothran or Printup. (This motion appears in the record.) This 
motion was resisted by Colonel Printup, on the ground that such a 
motion would not lie against him or Cothran, and that the movants 
must look to their contract and sue upon that. After argument of 
counsel upon this question, I reserved my decision until the next 
morning. When I went upon the bench the next morning, and be- 
fore announcing my decision, Mr. S. Wright arose and said that they 
had agreed to go to the jury upon the contract, to which Colonel 
Printup assented ; he filed his answer, and went to the jury upon the 
questions made in the pieadings.”’] 

(4.) Because the court charged as follows: “I charge 
you that, if Colonel Printup employed Judge Wright solely 
for the purpose of making that speech pending that trial 
of the case before the jury, and Judge Wright did perform 
that duty afterwards, he would be entitled to recover 
whatever they agreed upon in that written contract. You 
must look to the evidence and determine from that what 
the nature of the employment was.”—The objection was 
that there was no legal evidence tosupport such a charge, 
and that the same was in conflict with the written contract, 
as all evidence in regard to the oral contraet for fees made 
or talked about between the parties before thé written con- 
tract, made November 20th, 1883, was ruled out by the 
court, and therefore should not have been considered by 
the jury. 

(5.) Because the court charged as follows: “If you find 
from the testimony in the case that, on account of some 
personal difficulties, hard feeling or unpleasant language 
on account of Colonel Printup, who was the leading coun- 
sel in the case, it became embarrassing on the part of 
Judge Wright to approach Mr. Printup or consult with 
him, or anything of that sort; and further, if you believe 
rom the testimony that he offered, or any member of his 
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firm offered, whenever called upon, to do duty, that they 
would do it, and Mr. Printup never called on them on 
account of this f . y between them, that would relieve 
them unless Printup did call on them.” [Note by the 
court: 

‘The question was not what the contract was, but whether Judge 
Wright had complied with his part of it. I refer the court to the 
whole charge upon this subject.’’] 

(6.) Because the jury found contrary to the following 
charge of the court: “I charge you further that, if you 
find that Judge Wright or his firm were employed gener- 
ally to carry on the whole litigation, then it was his duty 
to be and appear at all courts, when that case was in con- 
troversy, and perform his duty there.” 

(7.) Because the court erred in not giving in charge to 
the jury, having been requested so to do, the following 
section of the Code: 

§404. ‘‘ Counsel employed failing to render service. Attorneys are 
prohibited from collecting any note or other contract in writing given 
as a fee in any cause which cause they have failed to attend to in 
person or by some competent attorney from the time of employment 
until the rendition of judgment, and the same shall be null and void, 
uniess they were by contract released from such duty.”’ 

(8.) Because the court erred in not giving in charge to 
the jury, having been requested so to do, the following 
head-notes o/ a decision of the Supreme Court in 55 Geor- 
gia Reports, 283, to-wit : 

‘* An attorney at law who agrees to collect a note for a certain per 
centum upon the amount collected, is not entitled to fees for suing 
the case to judgment; but to entitle him to fees under his contract, 
the money must be collected. 

. “Tn proceeding to collect, such attorney must bring to the busi- 
ness of collection diligence and skill, and under a contract to receive 
ten per cent, if a compromise be effected, and fifteen per cent if the 
case be litigated, his contract extends to all litigation touching the col- 
lection of the money, including what he may see fit voluntarily to do 
without a contract for additional fees and embravin s the contest with 
other judgments and the defence of another suit against the same de- 
fendant, if in the way of his collection of the money, especially when, 
at the time the contract was made, it was understood by the parties 
v 75-32 
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thereto that such other suit was pending and the necessity and mode 
of defending it was considered by the client and attorney.’’ 

(9.) Because the court erred in granting an order requir- 
ing the receiver in the case of Cothran vs. Brower to turn 
over to Wright, Meyerhardt & Wright ten per cent of the 
bonds, money and stock received in that case, after deduct- 
ing $30 therefrom, upon the execution ofa bond by that firm 
to return the amount to Colonel Printup, if Brower should 
recover the amount from Cothran or Printup. 

The motion was overruled. A bill of exceptions was 
filed by Cothran, next friend. The other facts necessary 
to an understanding of the decision are stated therein. 


Dante. S. Printur; UNDERWOopD, RowELt & CHANEY, for 
plaintiff in error. 


Wricut, Meveruarpt & Wriaxt, for defendant. 


Hat, Justice. 


Although this proceeding appears here in the name of 
the parties to the original suit, it is in fact a controversy 
between Wright, Meyerhardt & Wright, of the one part 
and Daniel S. Printup, of the other part, who are com- 
plainant’s counsel, respecting the right of the first parties 
to compensation for services rendered as counselors and 
attorneys at law, in bringing into court the fund out of 
which they insist they should be paid. 

There is no question that the movants in this rule, Wright, 
Meyerhardt & Wright, rendered good and efficient service 
in obtaining the verdict in the cause of Cothran vs. Brower, 
of which the fund now in the hands of the receiver was 
the result. There was a controversy between them and 
Printup, who was the leading counsel for Mre. Cothran, 
the plaintiff in the suit, and who engaged their services 
for her, as to the portion of the recovery to which they 
were entitled as a fee. This was settled at ten per cent 
by an arrangement between the parties, and the settle- 
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ment was reduced to writing and signed by them respect- 
ively, after the motion for a new trial had been finally 
disposed of by a judgment of this court, rendered upon a 
bill of exceptions and writ of error sued out and prose- 
cuted by Brown, the losing party in the case. Nothing 
preceding this agreement was considered or passed upon 
by the court on the trial of this rule. The defence set up 
against the recovery of movants was that, after this agree- 
ment there were various motions, bills and other proceed- 
ings instituted, both in our court and in the courts of the 
United States, to arrest or set aside the verdict and decree 
rendered in the first case, and that in these subsequent 
proceedings the movants took no part, and utterly neg- 
lected and refused to render services, as by their contraet 
and the law they should have done. To this it was replied 
that movants was employed only for a particular purpose, 
and to render a special service, viz., that the senior mem- 
ber of their firm, Judge A. R. Wright, should make the- 
concluding argument in the case before the jury, which it 
is admitted he did, but as their fee was contingent upon: 
the net final recovery, they were ready and willing to pér- 
form any services necessary to secure the fund, whenever 
they should be called upon by Mr. Printup for such ser- 
vices, and that they so informed him; that he never called. 
upon them for such services, but, on the contrary, conducted! 
himself in such manner as to repel all advances from them 
and to render their association with him unpleasant. On 
these issues, thus sharply defined, the case was submitted 
to a jury, who returned a verdict in favor of the movants,, 
and on this verdict the court entered a judgment directing: 
the receiver to pay and turn over to them the amount 
found to be due, out of the funds in his hands. The re-- 
spondent made a motion for a new trial, which was refused,, 
and he excepted, and alleged therein various errors which: 
are brought here for review, and which he now contends 
entitle him to have the judgment of the court below re- 


versed. 
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1. The first assignment of error we shall notice is that 
made by the 3d and 9th grounds of the motion for a new 
trial. They each raise the same question in a different 
form. The judge’s note to the first of these grounds removes 
the foundation on which they rest. The respondent had 
offered an objection, which would have raised the question 
squarely, but after arguing it, and pending the delibera- 
tion of the court, and before any decision had been pro- 
nounced, he withdrew the objection, agrceing to go to the 
jury upon the contract between them and the issue which 
Printup made by his response to the rule; and upon the 
issues between these parties the jury found their verdict. 
The evidence shows that fifty per cent of the fund in the 
receiver’s hands was liable to the payment of counsel fees, 
and that Printup was authorized by Mrs. Cothran to em- 
ploy associate counsel, to be paid out of that portion of 
the recovery. The movants did not wish this amount to go 
into his hands before the settlement of their fees, as they 
were averse to being driven to a suit against him upon the 
contract, and by his agreement in open court, upon which 
the trial proceeded, the necessity for resorting to this course 
was obviated; and even if they did not have this right in- 
dependently of such an agreement, which we are strongly 
inclined to think they had, the respondent is now estopped 
by his solemn admission in judicio from urging his objec- 
tion. Besides, the 9th ground assigns no specific error to 
the final order, and without this we cannot consider it. 

2. There is no error in the charge complained of in the 4th 
ground of the motion fora new trial. The movants had a 
right to stand on their contract as to the amount and char- 
acter of the services they were thereby bound to render, 
unless it was shown that it was altered in this particular 
by a subsequent agreement, which it was contended was 
the case, and much evidence was introduced supporting 
and controverting this view. It was for the jury to find the 
truth of the matter, and this they have done, upon what 
seems to us sufficient testimony to sustain their verdict. 
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3. The charge excepted to in the 5th ground of the mo- 
tion for a new trial submits the point as to whether Wright, 
Meyerhardt & Wright performed their duty after the exe- 
cution of the contract between them and Printup, and if 
they did not, whether their failure to do so was owing to 
Printup’s conduct, which rendered their association with 
him unpleasant and difficult, and whether he ever called 
upon them for such services as they alleged he undertook 
to do. There is no error specified in this charge, which it 
seems to us was in every respect full and fair, and just 
such as should have been given. 

4. The exception to the charge embodied in the 7th 
ground of the motion is groundless. The court did charge 
the principle which respondent’s counsel requested, as also 
the section of the Code which prevents attorneys from re- 
covering upon contracts for services, when they have failed 
to render such service. At the close of his charge, the 
judge says, in response to a request to charge this section 
of the Code, “I think I have charged that it is the duty 
of alawyer to follow up the case, whenever he can do so.” 

5. The court gave in charge the principle contended for 
as correct in the 8th ground of the motion for a new trial. 
It was right to refuse to charge as requested in the language 
used by this court in the case of Moses vs Bagley & Sew- 
ell, 55 Ga., 283. There was a difference in the facts and 
circumstances of the two cases, and the charge given was 
more appropriate to the case undergoing investigation than 
that requested. 

6. The remaining grounds of the motion amount to an 
allegation that the verdict was contrary to law and evi- 
dence. We agree with the court below that such is not 
the case; indeed, we think that it is in accordance with 
the law and the strong and decided weight of the evidence. 

Judgment affirmed. 
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LANGFORD vs. THE COMMISSIONERS OF WILKINSON COUNTY. 


1. Where an auditor made a report, and on exception the court re- 
manded the cuse for another hearinz, on the ground that the audi- 
tor had excluded a witness who was competent, and upon another 
hearing before the auditor, the testimony was admitted and excep- 
tions again taken, the case was still in fieri, and it was competent 
for the court to alter its former ruling and _hold the witness incom- 
petent. 

. Where a county proceeded against its tax collector by issuing execu- 
tions against him and his sureties for a balance of money alleged 
to have been collected and not paid, and the collector defended by 
affidavit of illegality, alleging payment, he was not a competent 
witness to prove that he made such payment to the county treas- 
urer, who had since died. 


January 26, 1886. 


Auditors. PracticeinSuperior Court. County Matters. 
Witness. Evidence. Before Judge Lawson. Wilkinson 
Superior Court. April Term, 1885. 


Reported in the decision. 


J. W. Liypsay, by brief, for plaintiff in error. 


F. CHAMBERS, by brief, for defendants. 


Jackson, Chief Justice. 


The county of Wilkinson sued its tax collector by issuing 
execution against him and his sureties for balance of money 
collected and not paid. The tax collector defended by 
affidavit of illegality, stating therein that he had paid all 
collected, whereupon, issue being joined on the truth of 
this affidavit, the accounting was referred to an auditor. 
When first referred, the auditor ruled out the testimony of 
the tax collector, because the county treasurer, to whom 
he swore the money was paid, was dead; and the court, on 
exceptions thereto, reversed that ruling, and directed that 
the tax collector be sworn as a competent witness. When 
remanded to the auditor, he allowed the testimony, and 
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reported that the money had been paid, under the evidence 
of the tax collector. Exceptions were taken again to the 
competency of the collector as a witness; the court held 
him this time incompetent, reversing the auditor, and ren- 
dering judgment, as found in the first report, for the county 
and against the collector; and on this judgment, error 
is assigned here. 

1. When the report was remanded to the auditor for 
another hearing, and until final judgment in the superior 
court, the cause was in fier’, and it was competent for the 
superior court to alter an interlocutory opinion on a ques- 
tion of the competency of the witness. Had the trial been 
before a jury in the superior court, the judge could alter his 
opinion on such a question at any time pending the trial, 
until final verdict; and after verdict,on a motion for a new 
trial. So of any such ruling pending the cause on trial before 
an auditor—on sittings before that officer; the court, before 
final disposition of the case, may alter its opinion, and give 
another judgment and direction ; or if the legal point con- 
trolled the case, enter judgment according to the true law 
of competency or incompetency. 

We do not think that such a ruling on the competency 
of a witness, when first made, should be necessarily then 
excepted to, and if not, the court below could not correct 
its own error before the case was concluded before it. 

There is hardly an assignment of error so plainly alleged 
as the statute requires in the bill of exceptions, on the 
point just considered ; but as counsel for plaintiff in erro 
argued the point, we have ruled upon it, though we are not 
sure the court below did, or that the error is assigned as 
specifically as the statute requires. 

2. The witness is incompetent. The agent, who acted 
for the county, and alone represented the county in the 
cause of action, to-wit, the payment of the money to the 
county, is the county treasurer. He was dead, and the 
mouth of the county was sealed touching what passed be- 
tween it and its tax collector, when the mouth of its treas- 
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urer was sealed in death. This court has repeatedly held 
that, when the agent of a corporation, acting for it in any 
transaction, is dead, the other party to that transaction 
cannot be heard to testify about it, unless, at all events, he 
would have been a good witness before the act allowing 
parties to testify. The tax collector is the party in interest, 
and in the case at bar, his testimony would win the case 
for him ; the county is the other party ; it is dead—still as 
death —touching this issue of payment to its treasurer, when 
that treasurer died. So that, as well as the law, the reason 
and spirit of that law, closes the living mouth that can 
never be confronted with the voice of the dead. 71 Ga. 
458-60-6 1 ; 72 Jd., 143; 65 Jd., 406, 580 ; 66 Zd., 139; 63 
Id., 410 ; 67 Ld., 675 ; 59 Td., 342 ; 52 Ld., 640. 
Judgment affirmed. 


Searcy, executrix, vs. TILLMAN. 


1. Where three suits were brought in a justice’s court, two of them 
being on notes for one hundred dollars each and ten per cent at- 
torney’s fees, and the third for seventy-five dollars and ten per 
cent attorney’s fees, 2nd on appeal to the superior court the three 
cases were consolidated and tried together, and a verdict was ren- 
dered for the plaintiff for the full amount on the three notes, a 
motion in arrest of judgment was properly granted as to the two 
larger notes and refused as tothe smaller. The justice’s court 
was without jurisdiction as to the two larger notes, and the ap- 
peal and consolidation could not confer jurisdiction where none 
existed in the court from which the appeal was taken. 

2. Where cases were tried in a justice’s court and carried to the su- 
perior court by appeal, and no plea was filed at te first term, but 
at the second term after the appeal, the defendant having died, 
his executrix filed a pleaof non est factum, and no sufficient cause 
for the delay was shown, the plea was properly stricken. 

(a.) The cases in 34 Ga., 435, and 54 Jd., 59, only authorized the fil- 
ing of such pleas at a later date as amendments to pleas already 
filed, and where there was something to amend by. 

3. Where a brief of the evidence was approved and filed with the 
motion for a new trial, and was sent up t» this court as a part of 
the record duly certified, and referred to in the bill of exceptions, 
this was sufficient, without attaching it to the bill of exceptions 
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‘a.) Allowing ten days for the clerk to make out and transmit to this 
court, after the filing in his office of the bill of exceptions and writ 
of error, there was not time to return it to the last term of this 
court, and therefore it was properly returned to the present term. 

(b.) Although a person may have been named as a party defendant 
to a suit in the court below, yet where he was never served and 
never answered, and no judgment could have been rendered against 
him, he was not a necessary party to a bill of exceptions filed by 
the other defendant. 

(e.) A record and bill of exceptions did not show the date of filing. 
Counsel for plaintiff in error applied for a mandamus agiins* the 
clerk to supply this omission, making affidavit that the papers 
were handed to that officer and filed in office within the time pre- 
scribed by law, and that the clerk failed to mark on them the date 
of filing. The clerk answered that the facts were as stated : 

Held, that this was a defect which could be cured, and a motion to 
dismiss the writ of error for want of proper entry of filing will be 
refused. 


November, 17, 1885. 


Jurisdiction. Justice Oourts. Pleadings. Practice in 
Superior Court. Amendment. Practice in Supreme 
Court. Before Judge Wiuuis. Taylor Superior Court. 
October Adjourned Term, 1884. 


Reported in the decision. 


W.S. Watiace & Son; O. M. Coupert, for plaintiff in 
error. 


AvBerT A. Carson, for defendant. 
Hatt, Justice. 


Tillman brought three suits in a justice’s court against 
John Searcy and B. W. Searcy. Two of these suits were 
on notes for $100 each, with ten per cent added for 
fees to pay the expense of collection; the other was on a 
note for $75.00 and ten per cent as collection fees. No 
pleas were filed in either of these cases while pending in 
that court ; each was carried by consent to the appeal in 
the superior court. Before the trial in that court, and when 
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one term of the court had passed after the appeal, the 
defendant died, and his executrix being made a party, filed 
to each of them a plea of non est factum. The cases were 
consolidated, and all of them tried together. On the trial, 
the pleas of non est factum were, on motion of plaintiff's 
counsel, stricken, because they were not filed at the return 
term of the several suits, and no sufficient cause was shown 
for not doing so. The plaintiff had a verdict for the full 
amount of.the three notes sued on. The defendant made 
a motion in arrest of judgment, which was allowed as to 
the two larger notes, and refused as to the other, because 
the justice’s court had no jurisdiction of said two causes, 
each being founded on notes for $100 and fees for collec- 
tion, which were claimed in each of the same. To this 
judgment the defendant excepted, and alleged error, in 
that the court refused to arrest and set aside the entire 
judgment. She also moved for a new trial, which was re- 
fused, and to this refusal she excepted. The error assigned 
by this bill of exceptions is the striking out of the pleas of 
non est factum. 

The judgments complained of by these bills of exceptions 
were manifestly correct. 

1. The justice’s court had jurisdiction of the smallest of 
these notes, the principal and collection fees for which it 
was given not aggregating one hundred dollars; in each 
of the other cases, these sums exceeded that amount, and 
the justice’s court exceeded its jurisdiction in taking cogn- 
izance of them. Baarer et al., ex’rs, vs. Bates et al., 69 
Ga., 587; Johnson, ex’x, vs. Stephens, [b., 756. The 
appeals and subsequent consolidation of the cases could 
not confer jurisdiction, where none existed in the court 
from which the appeals were taken. 

2. The only ground of the motion for a new trial in- 
sisted on in this court was not available. No plea of any 
character was filed to the suits, until after the expiration 
of the first term of the appeal ; the defendant, John Searcy, 
was then in life, and no sufficient reason was given for 
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failing to make defence to the actions. His executrix was 
too late in filing the pleas of non est factum. This must 
be done at the first term after service is perfected upon 
the defendant. Code, §3851 and citations. The cases 
cited for plaintiff in error from 34 Ga., 435, and 54 Jd., 59, 
only authorized the filing of such pleas at a later date as 
amendments to pleas already filed, and where there was 
something to amend by. These requirements are as ap- 
plicable to justice courts as to higher courts. Code, 
§§4148, 4149. 

3. A motion was made to dismiss these writs of error 
upon several grounds. (1.) Because the record shows that 
the bili of exceptions and writ of error was not filed in 
the office of the clerk of the superior court within the time 
prescribed by law. (2.) Because no brief of the evidence 
was attached to the bill of exceptions. (3.) That the case 
was improperly returned to the present term of this court. 
(4.) That B. W. Searcy was one of the defendants to the 
suit in the court below, and was not made a party to this 
writ of error or served therewith. 

There is nothing in the last three grounds. A copy of 
the written and brief of the oral testimony, as approved 
by the court and filed with the motion for a new trial, is 
sent up and certified by the clerk as a part of the record, 
and is referred to in the bill of exceptions, and made a 
part of the same. 

Allowing ten days to the clerk to make out and trans- 
mit the record to this court, after the filing of the bill of 
exceptions and writ of error in his office, there was not 
time to return it to the last February term of. this court. 
It was therefore properly returned to the present term. 

B. W. Searcy, though made a party defendant to these 
suits, was never served, and never appeared to answer them. 
Against the other defendant alone could any judgment 
have been properly rendered. 

As to the first ground of the motion to dismiss this 
cause, it appeared from the affidavit of counsel for plaintiff 
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in error, who applied for 1 mandamus against the clerk, 
that the papers were handed to the clerk and filed in office 
within the time prescribed by the statute, and that the 
clerk failed to mark on them the date of filing; and these 
facts were alsosworn to by the clerk in an affidavit, which 
was accepted in lieu of a return to the mandamus nisi, 
issued against him to supply this omission. The act of 
1881, Code, §4272(c) provides that no writ of error shall 
be dismissed in the Supreme Uourt of this state on any 
ground whatever which can be removed during the term 
to which it is returnable, and this court is thereby required 
to give such time during the term, even to the end of the 
same, as may be necessary to remove the objection, if it 
is such a one ascan be removed. This act shows a determ- 
‘ination upon the part of the general assembly to secure to 
suitors in this court a hearing of their causes, notwith- 
standing there may have been misjoinders upon the part 
of officers of the lower courts in the filing, dating and 
transmission of suits of errors to this court. The objection 
in question was one that, in our opinion, could be removed, 
and we think it was removed; neither the party nor his 
counsel in this case failed to perform any act required of 
them by the law, and we have neither the inclination nor 
power to evade or fritter away a right secured to parties 
by a plain statutory enactment, the purpose of which we 
think is unmistakable. Wherever the intention of the 
law-makers is apparent, it is our duty to give it effect, and 
we cheerfully follow and obey its mandates. There is 
nothing in this motion to dismiss, and it is overruled. On 
the merits, the judgmentin each of these cases must stand. 
Judgment affirmed in each case. 
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SoRRELL & Nai vs. THE CENTRAL RAILROAD. 


Under the act of 1878, the state fixes, through commissioners ap- 
pointed therefor, just and reasonable rates of freight, and the sched- 
ule of these rates is made sufficient evidence, in all the courts of 
the state, of the justness and reasonableness of the freights exacted 
by the railroad companies, where charges of illegal freights are 
brought against them and they are sued therefor. Rates within 
those so fixed are not unreasonable. Therefore, where a suit was 
brought against a railroad company on account of alleged over- 
charges beyond a reasonable rate, but the declaration did not al- 
lege cither that no rates had been fixed for the defendant’s road or 
that the charges were beyond the rates so fixed, it was demurrable. 


December 15, 1885. 


Railroads. Railroad Commission. Actions. Carriers. 
Before Judge Stewart. Spalding Superior Court. August 
Adjourned Term, 1884. 


Sorrell & Nall brought suit against the Central Railroad, 
alleging that the defendant was a common carrier, and 
bound to transport goods and property at reasonable rates; 
that it had transported certain cotton for the plaintiffs 
from Griffin to Savannah, but had charged unreasonable 
and extortionate rates of freight, the amount of excess over . 
reasonable rates being $1,760.81, which the plaintiffs paid 
under protest. The object of the suit was to recover this 
amount. 

On demurrer, the case was dismissed, because the dec- 
laration did not show that the railroad commissioners of 
the state had not fixed a rate on such transportation be- 
tween the points named, or that, if fixed, it had been ex- 
ceeded. The plaintiffs excepted. 


Boynton & Hammond; Beck & Besgxs, for plaintiffs in 
error, cited 1 Kelly, 524; Crittenden vs. Wilson, 5 Cowen, 
165; 6 Bacon’s Ab., 276; 5 Johns., 175; Schoul. Bail. & 
Car., 335, 338; Code, §§719, 2069; 16 Fla, 625; H. L. 
Cas., 511; 3 Taunt., 264; 4 Otto, 184; 2 Gray, 393; 1 
Duval (Ky.), 146. 
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Joun I. Hatt, for defendant, cited Acts 1878-9, p. 127; 
77 Ill., 443; Rorer R. Rs., p. 1871. 


Jackson, Chief Justice. 


This case came before the superior court of the county 
of Spalding, on a demurrer to the plaintiffs’ declaration, 
which demurrer was sustained, and the case dismissed, 
and thereupon the plaintiffs excepted. 

The declaration alleged that the Central Railroad & 
Banking Company was indebted tothe plaintiffs seventeen 
hundred and sixty dollars and eighty-one cents for over- 
charges beyond a reasonable rate, for the transportation 
of cotton from Griffin to Savannah. The demurrer was to 
the effect that no cause of action was set out therein, be-. 
cause, by statute law in this state, the railroad commis- 
sioners were required to fix reasonable rates for transpor- 
tation of freight, beyond which these carriers should not 
go, and that this declaration did not allege either that no 
rates had been fixed between those points for the trans- 
portation of cotton, or that, if fixed, the rates charged in 
this instance exceeded the rates so fixed by the commission. 

The dismissal of the declaration on this demurrer is the 
error assigned here. 

By the act of 1879 (Acts 1878-9, p. 125), codified in sec- 
tion 719(e) of the Code, it is enacted that “ the commission- 
ers appointed as hereinbefore provided shall, as provided 
in the next section, make reasonable and just rates of 
freight and passenger tariffs, to be observed by all railroad 
companies doing business in this state on the railroads 
thereof.” 

By the same act, codified in the next section, 719(f), it is 
enacted that “ the said railroad commissioners are hereby 
authorized and required to make for each of the railroad 
corporations doing business in this state, as soon as practi- 
cable, a schedule of just and reasonable rates of charges 
for the transportation of passengers and freights and cars 
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on each of said railroads; and said schedule shall, in suits 
brought against any such railroad corporations, wherein is 
involved the charge of any such railroad corporations for 
transportation of any passenger, or freight, or cars, or un- 
just discrimination in relation thereto, be deemed and 
taken in all courts of this state as sufficient evidence that 
the rates therein fixed are just and reasonable rates of 
charges for the transportatien of passengers and freights 
and cars upon the railroads; and said commissioners shall, 
from time to time, as often as circumstances may require, 
change and revise said schedules.” 

Thus the statute law of this state fixes, through com- 
‘missioners appointed therefor,just and reasonable rates of 
freight ; and it makes the schedule of these rates evidence, 
and sufficient evidence of the justness and reasonableness 
of the freights exacted by the railroad companies, in all 
the courts of this state, where charges of illegal freights 
are brought against them and they are sued therefor. 

Moreover, the same act, Code, §719(c), and §719(i), puts 
punishment and penalties upon the railroad companies, as 
for extortion, when these just and reasonable rates are vio- 
lated by them. 

It is to us clear, therefore, that no recovery for alleged 
over-charges of freight beyond reasonable rates can be had 
against a railroad company, unless those alleged over- 
charges go beyond the rates fixed by the commissioners ; 
for the reason that the statute makes the rates fixed by the 
commissioners the only measure of what is just and reason- 
able to be used in all our courts, where complaint of over- 
charges for freight is made. 

It follows from the principle that what is necessary to 
be proved in order to recover must be averred in the plead- 
ings, that, inasmuch as to show that the rate charged is 
unreasonable in this case, it must be proved on the hear- 
ing, to entitle the plaintiffs to recover, that it goes beyond 
the rate which is made reasonable by law, to-wit, the 
rate fixed by the commission, therefore, the declaration 
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must contain the allegation that the rate complained of 
goes beyond what the commission said was reasonable. 
Then, and then only, in such a case, under our statute, do 
the allegata and probata agree, and then, and only then, 
does our statutory law allow a recovery from a railroad 
company for alleged unreasonable charges for freight. 

The heavy penalties inflicted on the railroad companies 
for any charge beyond the rates fixed by the commission 
for freight, strengthen the construction we give. If these 
companies are thus punished by the statute for charging 
freight more than the commission fixes to be reasonable, 
surely nobody ought to be heard in court on a complaint 
of unreasonableness of freight rates charged by them with- 
* out allegation and proof that those freight rates exceed the 
rates fixed by the same commission. 

Unquestionably, if the suit were for the penalty, this 
conclusion would be inevitable, the penalty being in the 
statute, as was decided in 77th II1., 443, cited by defendant 
in error. In real justice, applying the rules of analogy, if 
in such asuit for the penalty arising from an alleged over- 
charge, a declaration, without alleging that the rate charged 
is over that fixed by the commission, is demurrable, why 
should not one for damages other than the penalty be 
equally demurrable, for want of the same allegation ? 
True that would be based on the statute itself; and so would 
this, inasmuch as no rate can in law be unreasonable, when | 
charged by the railroad company, unless it be higher than 
what this statute makes reasonable and just. The conclu- 
sion is that the demurrer was properly sustained and the 
declaration rightly dismissed. 

Judgment affirmed. 
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PFEIFFER & CoMPANY vs, Hunt. 


1, A declaration showed that C. D. H. purchased from T., the surviv 
ing partner of the firm of T. & H., the entire property belonging- 
to the partnership, and, as a part of the consideration, agreed to 
assume all of the liabilities of the firm, and to pay, in addition, a 
certain sum of money. The suit was brought on a note made by 
T., as principal, and H., as security. A copy of the note and 
agreement was appended, and it was alleged that the note was 
given for merchandise sold to. the principal and surety while in 
business together, and that the defendant having bought out the 
business an] assumed the liabilities, became liable to pay the note, 
the plaintiff releasing the makers from all liability : 

Held, that the declaration was demurrable for want of privity between 
the plaintiff aad the defendant. 

2. There was nothing in the declaration to amend by. Had there 
been, an amendment could not be made, setting forth an indebt- 
edness by the defendant to the plaintiff on the written contract, 
whereby it was alleged that the d efendant undertook and obligated 
himself to pay all indebtedness of a certain business, conducted 
by T. & H. before the date of the obligation, and that a certain 
promissory note, payable to the plaintiff for a certain sum of 
money, made by T., as principal, and H., as security, and due at a 
date named, was one of the liabilities of the business that defend- 
ant agreed to pay, but which he had not paid. This introduced: 
a new and distinct cause of action. 


November 17, 1885. 


Actions. Privity. Contracts. Partnership. Amend: 
ment. Before Judge Wits. Muscogee Superior Court.. 
May Term., 1885. 


Reported in the decision. 


Hatcuer & Prasopy, for plaintiffs in error. 


Peasopy & Brannon, for defendant. 
Hat, Justice. 


This was a suit against C. D. Hunt to recover from him 
the amount of a note made by Truett, as principal, and J.T. 


Hunt, as his security. It appears that the defendant pur- 
v 75-33 
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chased of Truett, as the surviving partner of a firm com. 
posed of himself and said T. J. Hunt, the entire property 
belonging to the partnership, and as a part of the consid- 
eration, agreed to assume all the liabilities of the firm, in- 
eluding the goods purchased by one Beard, their agent, 
and in addition to the assumption of these liabilities, he 
was to pay to both Beard and themselves a further sum of 
money. To the declaration copies of the note and agree- 
ment were appended. It was distinctly alleged that the 
defendant was indebted to the plaintiff upon a note given 
to him by Truett, as principal, and J.T. Hunt, as security, 
which note was for merchandise sold to them while in 
business together in Columbus, and that the defendant, 
having, on December Ist, 1881,'bought out their business 
and assum ed, in writing, their obligations as partners, be- 
came liable to pay the note, the plaintiff releasing the 
makers of the same from all liability to him. To this declar 
ation the defendant demurred, for want of privity in law or 
by contract between himself and plaintiff. Plaintiff then 
offered to amend by setting forth defendant’s irdebtedness 
to him on the written contract made on the Ist of Decem- 
ber, 1881, whereby it was alleged he undertook and obli- 
gated himself to pay all indebtedness of a certain business 
conducted by Truett and J.T. Hunt, before the date of 
said obligation, and that a certain promissory note, payable 
to plaintiff, for a specified sum of money, made by Truett, 
as principal, and J. T. Hunt, as his security, and due at a 
named date, was one of the liabilities of the business that 
defendant agreed to pay, but which he had not paid. This 
amendment was refused, because it introduced new and 
distinct parties and a new and distinct cause of action. 
The demurrer to the suit, as originally brought, was then 
sustained, and the plaintiff assigns error (1st) in sustaining 
the same, and (2d) in rejecting the amendment offered. 
We think both rulings correct. 

1. The plaintiff was no party to the agreement between 
the defendant and Truett, as the surviving partner of 





OCTOBER TERM, 1885. 515 


Byars et al. vs. Curry et al. 


Truett & Hunt. There was no understanding between 
Truett and the plaintiff that the latter should accept the 
defendant as his debtor, nor was the defendant ever con- 
sulted about such arrangement, and it does not appear 
that he ever agreed to become bound for Truett as to this 
particular debt, which, on its face, appears not to have 
been a firm debt, but an individual debt of Truett, for 
which his late partner became bound as his security. For 
aught that appeared on the face of the papers sued on, 
there was no privity in law or by contract between the 
parties to this suit. Empire State Ins. Co. vs. Collins, 54 
Ga., 376; Sapp vs. Faircloth, 70 Ga., 690. Had the de- 
fendant agreed to assume Truett’s debt to plaintiff, and had 
Truett given his consent thereto, this would have extin- 
guished the debt, and have established a complete privity, 
both by law and contract, between the parties to the suit. 

2. This, in its original form, was a suit against a party 
that it was sought to substitute for the principal debtor 
and his security. The amendment offered charged the de- 
fendant as having undertaken to pay the debt, which the 
plaintiff alleged was due to him from the firm of Truett & 
Hunt. The suit, as first brought, was held insufficient 
upon demurrer, and was dismissed. There was nothing in 
the pleadings to amend by (Code, §3479); but had there 
been enough in them to engraft an amendment on, that 
offered was not germane; it introduced, if not a new and 
distinct party, at least a new and distinct cause of action 
(Code, §3480, and citations), and was therefore properly 
disallowed. 

Judgment affirmed. 


Byars et al. vs. Curry et al. 


1. Prior to the adoption of the Code, the utmost particularity was 
required in respect to sales under executions for taxes, and the 
law had to be complied with in every respect ; and such still is the 
case as to sales under executions for municipal taxes; but since 
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the adoption of the Code, executions for state and county taxes 
stand on the same footing, as to the levy and sale of property, as 
executions issned under judgments at law. Therefore, where an 
execution for state and county taxes was directed ‘‘to any lawful 
officer to execute and return,’’ instead of ‘‘to all and singular the 
sheriffs and constables of this state,’’ but it was levied by a sheriff, 
and the property levied on was sold thereunder, the levy and sale 
were not void. 


2. A tax execution for state and county taxes, directed ‘‘to any lawful 


officer to execute and return,’’ was placed in the hands of a sheriff 
to levy. The defendant pointed out to the sheriff a lot of land as 
being number 104 in Butts county, and the levy was so entered. 
This was a mistake, the correct namber of the lot being 4. At 
the sale, the defendant caused bids to be made for him, and in- 
sisted that the purchaser should pay the entire purchase money to 
the sheriff, and refused to allow the balance above.the amount of 
the tax executions to be paid by a credit on another fi. fa. The 
purchaser refusing to pay the purchase money in full, the defend- 
ant directed the sheriff to re-advertise and sell at the purchaser’s 
risk, which wasdone. At the second sale, the defendant was pres- 
ent and bid for the land, being next to the highest bidder. The 
purchasers paid the purchase money, and after discharging 
the tax executions, the balance of the fund was distributed in the 
superior court among certain execution creditors of the defendant. 
The purchasers were put into possession of the land by the sheriff. 
Subsequently the defendant brought ejectment, and the purchasers 
filed a bill to correct the mistake in the numnber of the lot and to 
enjoin the action of ejectment : 


Held, that the conduct of the defendant estopped him und his ad- 


3. 


ministrator from denying the legality and validity of the sale. 
One of the purchasers and parties to the litigation was not a com- 
petent witness to testify to facts connected with the transaction 
which occurred before the death of the defendant in fi. fa., he hav- 
ing since died. 


December 15, 1885. 


Tax. Levy and Sale. Estoppel. Witness. Before 
Judge Hammonp. Butts Superior Court. March Ad- 
journed Term, 1885. 


Reported in the decision. 
J. A. Wricut; Joun I. Hatt, for plaintiffs in error. 


J. W. Preston, by J. H. Lumps, for defendants. 
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BLANDFORD, Justice. 


J. G. Dumble brought his action of ejectment against 
the plaintiffs in error, to recover lot vf land number four, 
adjoining the land known as the Indian Spring Reserva- 
tion. Dumble having died, Elder, the defendant in error, 
was appointed his administrator and made a party to that 
action. 

The plaintiffs in error filed their bill against the plaintift 
in the ejectment suit,in which they alleged that the lot of 
land sued for had been sold by the sheriff under certain 
executions for state and county taxes against Dumble, and 
that he had pointed out this lot of land and described it 
as lot number one hundred and four to the sheriff, and the 
levy described the lot as number 104. Dumble appeared 
at the sale, and had a person to bid for it for himself; the 
land was knocked off to R. G. Byars, and Dumble required 
the whole of the purchase money to be paid to the sheriff, 
refusing to allow an execution against himself to be cred- 
ited with the balance of the money, after discharging the 
tax executions. Byarsrefused to pay the purchase money 
Dumble directed the sheriff to re-advertise and sell the 
land at Byars’ risk, which the sheriff did. At the second 
sale, Dumble appeared and bid for the land, he being next 
to the highest bidder; the plaintiffs in error were the pur- 
chasers at this last sale. The executions were levied and 
the sale took place in 1877. The purchasers paid the 
money, and after discharging the tax executions, the bal- 
ance of the fund was distributed among certain execution 
creditors by the superior court of Butts county. The plain- 
tiffs in error were placed in possession of the land by the 
sheriff. The bill alleged a mistake in the number of the 
land; that the same was 4 instead of 104; that this 
was caused by Dumble’s having described it as 104, when, 
in fact, it was 4. The prayer is for a reformation of the 
levy and of the sheriff’s deed to plaintiffs, so as to change 
the number of the lot to 4 instead of 104, and for a 
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perpetual injunction against the action of ejectment. The 
case coming on for trial,the complainants tendered in evi- 
dence the tax execution under which the land was levied 
on and sold. To the introduction of this evidence the de- 
fendants objected, upon the ground that the direction in 
the executions was “to any lawful officer to execute and 
_ return,” and they were not directed to “all and singular the 
sheriffs and constables of this state.”” The court sustained 
the objection, and ruled out the tax executions. To this 
ruling the complainants excepted, and this is assigned as 
error, and this is the principal ground of complaint here. 
There is also an assignment of error that the court refused 
to allow one of the plaintiffs to testify to what had hap- 
pened in the lifetime of Dumble. 

1. Since the adoption of our Code, §§890, 893 and 899, 
executions issued for state and county taxes stand on the 
same footing as to the levy and sale of property as execu- 
tion issued upon judgments at law. Before the adoption 
of the Code, the utmost particularity was required in cases 
of tax executions, and the law had to be complied with in 
every respect, as was decided by this court in 11 Ga., 423, 
and such is the law in most of the states of this union. 
Executions issued for taxes due municipal corporations do 
not fall within the provisions of the Code referred to, but 
are still subject to the stringent rule laid down in 11 Ga., 
above referred to, as was decided by this court in the case 
of Ansley vs. Wilson, 50 Ga., 418. While the executions 
in this case are improperly directed “to any lawful officer 
to execute and return,” when they should have been 
directed “ to all and singular the sheriffs and constables 
of this state,” yet they were executed by the proper officer, 
the sheriff of Butts county, who was authorized to execute 
a fi. fa. for state and county taxes; and we think that, 
being so executed, the levy and sale of this lot by him 
is not void because of the misdirection in the execution. 
This view, we think, is sustained by the decision in the 
case of Giilis vs. Smith, 67 Ga., 446; also 69 Jd., 533; 
$888 of the Code. 
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2. There can be no doubt, under the facts of this case, 
but that Dumble was, and his administrator is, estopped 
from denying the legality and validity of the sale of this 
land. He pointed out the property to be levied on; he di- 
rected the sheriff to advertise and re-sell this property ; he 
was present and bid at the sale. These acts estop him 
from saying that the sale is void. 4 J.J. Marshall, 585; 
65 Ga , 360, 366. We think that the court erred in refus- 
ing to admit the tax executions in evidence. 

3. We do not think that there was any error in refusing 
to allow Mallett, one of the plaintiffs, to testify to facts 
which occurred before Dumble’s death.* The witness 
was incompetent at common law, and falling within the 
first exception to the act of 1866, he remains still incom- 
petent, and is not made competent by that act. Code, 
§3854. 

Judgment reversed. 


Yon vs. BLANCHARD, surviving partner. 


. There were two persons of the name of John Yon, both residing in 
Calhoun county, Florida, both of whom sent consignments of cotton 
to a certain factor at Columous, Georgia. One of these persons 
was a colored man, residing near Ocheesee and Blount’s Town, 
and all of hisconsignments were sent from those points and Adkins’ 
landing; all his letters to the factors were mailed from Blount’s 
Town and Ocheesee, and in the course of their dealings, all remit- 
tances to him were sent by steamer to those places. The other 
person of the same name was a white man, who lived near Iola, 
eighty miles below Ocheesee, on the Apalachicola river. The fac- 
tor did not know that there were two persons of the same name, but 
supposed there wasonlyone. The plaintiff wrote to the factor from 
Ocheesee to close out his assignment and send him an account of 
sales. The factor closed out the consignments and forwarded the 


*The exception is that the court refused to allow Mallett, one of the complain- 
ants in the bill, to testity that he did not buy the land, and how it was bid off, and 
that his bids were at the instance and for the benefit of Dumble; also that neither 
he nor Byars owned the tax executions. This was rejected because Dumble wae 


dead. 
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amount due both John Yons, by steamer, to John Yon, Iola, 
Florida. The steamer was lost before reaching either Ocheesee or 
Iola. The factor advised John Yon, of Ucheesee, of the loss of 
the boat and money, and at the same time suggested that the 
owners of the boat were liable to him, and that he (the factor) 
would assist him in getting the money from them. He madea 
demand on the owners of the boat for payment, and upon its re- 
fusal, brought suit against the factor. The evidence was not con- 
flicting. A verdict was rendered for the plaintiff, and a new trial 
was granted : 

Held, that this was‘error. The facts demanded the verdict. There 

being no express authority to remit the money by boat, it could 
be implied from the usual course of dealings between the parties ; 
but the factor was bound to follow the course of such dealings, and 
to make the remittance to the plaintiff as usual. When, instead, 
he sent the money to another person at a different place, the remit- 
tance was without authority, and the loss fell upon him. 
There was no acquiescence or ratification on the part of the plaintiff 
which destroyed his right against the defendant. Acquiescence 
goes for nothing, so long as a man continues in the same situation 
he was in at the date of the transaction. 


November 17, 1885. 
Debtor and Creditor. Factors. Carriers. Payment. 


Principal and Agent. Acquiescence. Before Judge 
Wuis. Muscogee Superior Court. May Term, 1885. 


Reported in the decision. 
McNeut & Levy, for plaintiff in error. 


Prasopy, Brannon & Battie; W. A. Lirtie, for de- 
fendant. 


BLANDFORD, Justice. 


The plaintiff brought his action to recover of defendant 
as factor and warehouseman what was due him on account 
of certain consignments which plaintiff had made to defend- 
ant. The defendant pleaded payment. On the trial of the 
case, it was not contested that, if the account had not been 
paid, the same was correct as suedon. It was shown that 
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plaintiff was a colored man, residing in Calhoun county, 
Florida, near Ocheesee and Blount’s Town; that all con- 
signments to defendant by plaintiff were made from those 
places and Adkins’ landing, and all letters which were 
written by plaintiff to defendant were mailed from Ochee- 
see and Blount’s Town; that in the course of dealings 
between the parties, all remittances by defendant to plain 
tiff were by steamer to those places. It further appeared 
that there was another person, named John Yon, living 
near Iola, in Calhoun county, Florida, who was white; 
that he had likewise made consignments to defendant, and 
that the defendant did not know that there were t wo persons 
by the name of John Yon in Calhoun county, Florida, but 
supposed that there was but one person of that name. 
Sometime, about the first of April, 1883, plaintiff in- 
structed defendant to close out his consignment and send 
him an account of sales. This letter was mailed from 
Ocheesee. Iola is eighty miles below Ocheesee, on the 
Apalachicola river. The defendant closed out the consign- 
ment, and forwarded by the steamer “ Wylie” the amount 
due both John Yons to John Yon, Iola, Florida. The 
steamer was lost near Fort Gaines, on the 13th of April, 
and the money lost, before reaching Ocheesee or Iola. By 
the course of dealings between plaintiff and defendant, 
the defendant was authorized to make the remittance by 
steamer, and if the same had been sent to John Yon, at 
Ocheesee or Blount’s Town, there would have been no 
difficulty in this case; but it was sent to John Yon, 
Iola, a different person from plaintiff. The defendant ad- 
vised plaintiff of the loss of the boat and money, and at 
the same time suggested that the owners of the boat were 
liable to him, and that he would assist him in getting the 
money from them. The plaintiff made a demand upon 
the owners of the boat for payment. This was refused, 
and plaintiff brought his action against defendant. A ver- 
dict, upon this state of facts, was had for plaintiff. The 
court granted a new trial, on motion of defendant, and this 
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judgment is excepted to, and error assigned thereon to this 
court by the plaintiff. 

1, There is no conflict in the evidence, and the same is sub- 
stantially asset forth; then the only question is, what is the 
law arising upon this state of facts? The course of deal- 
ing between the parties authorized the,defendant to have 
remitted the money by steamer to the plaintiff; but he was 
only authorized to send the money to Ocheesee or Blount’s 
Town, as all remittances theretofore had been sent to either 
of those places ; all consignments to defendants by plain- 
tiff had been made from those places or Adkins’ landing; 
no letter had ever been written by plaintiff, and no con- 
signment made by him from Iola, Hence, there being no 
express authority given by plaintiff to defendant to remit 
the money by boat, and the authority being only implied 
from the dealings between the parties before that time, the 
defendant was bound to follow the course of dealings+*be- 
tween him and plaintiff, and to make the remittance as had 
been before that time usual between them; and when he 
remitted or sent the money to John Yon, Iola, eighty miles 
from the residence of plaintiff, he went out of the usual 
course of dealing between them, and the remittance was 
made without authority: and consequently the loss must 
fall upon defendant, the party at fault. 

2. It is insisted here that the plaintiff assented to, acqui 
esced in, or ratified the act of defendant in sending the mon- 
ey as he did ; but we fail to find any assent, acquiescence or 
ratification on the part of the plaintiff. He made the de- 
mand on the owners of the boat for pay ment, but this was 
done at the instance of defendant; he did no act by which 
the defendant was injured, and he received no benefit from 
any one in consequence of that which was done. There 
is no express or implied ratification of what was done by 
defendant. Acquiescence goes for nothing, so long as a 
man continues in the same situation he was in at the date of 
the transaction. 17 Ves, 25; Coop., 201; 4 Beav., 401; 
Kerr, Fraud and Mistake, 301. So we conclude, from 
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the facts of this case, which are undisputed, that the verdict 
of the jury was right and demanded by the evidence, and 
that the court had no discretion to grant a new trial. 

Judgment reversed. 








GLANTON, administrator, vs. WHITAKER ef ai. 






° 


1. Where a father employed counsel to defend a suit for his widowed 
daughter, growing out of her deceased husband’s estate, and paid 
the expenses so incurred, this furnished an ample consideration 
for a note given by the daughter to him for the amount so ex- 
pended. 

2. Where a daughter gave a note to her father, and subsequently died, 
and suit was brought on the note against her legal representative, 
a plea which alleged that the note was given merely as evidence 
of an advancement, but did not allege that such stipulation was to 
be incorporated in the writing, and was left out by fraud or mis- 
take, was demurrable. 

8. The cases in which it has been held that parol evidence was ad- 
missible to show that a note given by a child to a parent was 
merely an evidence of an advancement, arose where the child sur- 
vived the parent and there was a contest over the distribution of 
the estate ; and such cases do not apply where the parent survived 
the child and brought suit on the note ; but in those cases, the rule 
already stated would apply. 

(a.) The evidence is strong against the probability that the nc te in 
this case was designed to be an advancement. 
























December 15, 1885. 









Promissory Notes. Consideration. Parent and Child. 
Advancements. Evidence. Before Judge Branuam. 
Floyd Superior Court. March Term. 1885. 










P. H. Whitaker and Ida M. Whitaker brought complaint 
against W. E. Glanton, administrator of his wife, on a 
promissory note, dated December 12, 1877, for $1,650, 
principal, due twelve months after date, with interest from 
December 25, 1873, made by the defendant’s intestate to 
P. H. Whitaker, Sr., or bearer. On it was endorsed a 
credit of $100, paid on December 12, 1877. 
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The defendant pleaded the general issue, that the note 
was without sufficient consideration, and ought not to be 
recovered on, and that the plaintiffs took it after due and 
without paying any value for it, and with notice of the 
equities between the parties. Also the following plea: 


‘That previous to her marriage with this defendant, the intestate 
was the wife of one Arnold, long since deceased ; that no children re- 
sulted from said marriage between defendant’s intestate and said 
Arnold, and at his death, he was without lawful issue ; that said Ar- 
nold died, seized and possessed of a considerable estate, both real and 
personal, and, by operation of law, defendant’s intestate became his 
sole distributee and heir at law; that, in despite of this fact, certain 
near kindred of said Arnold sought to set up and probate a pretended 
will, claiming the same to have been the last will and testament of 
the said Arnold ; that P. H. Whitaker, Sr., the father of defendant’s 
intestate, and the payee in the note sued and declared on, undertook, 
of his own motion and volition, to contest the probate of said pre- 
tended last will and testament, and to this end employed, at great ex- 
pense, a number of eminent members of the Georgia bar; that the 
result of said contest was that a compromise of said will suit was 
made, by which defendant’s intestate realized only about the sum of 
five thousand dollars, and that this was only obtained after defend- 
ant’s intestate employed other counsel to collect said money, at great 
expense and after much litigation ; that the said P. H. Whitaker, Sr., 
claimed to have been put to great expense in and about the contest 
made to said last will and testament, and to have paid out to counsel 
employed therein the sum sued for and declared on in this cause ; and 
that said counsel fees are the sole consideration for said note De- 
fendant further says that the said P. H. Whitaker, Sr., payee, as 
aforesaid, made sundry and different efforts to obtain from defend- 
ant’s intestate recognition of his action in the premises, and on one 
or more occasions endeavored to get her to execute a note or notes 
for the sum he claimed to have expenses in and about said suit, with- 
out effect; that when afterwards the said P. H. Whitaker, Sr., ex- 
plained to defendant’s intestate his motive for having her execute 
said note, and to prevent anything like famiiy troubles, she (defend- 
ant’s intestate) consented to the signing of the same, though protest- 
ing at the time that it was not right to ask her to do so; that when 
said note was executed, and before the same was delivered to the 
said P. H. Whitaker, Sr., it was expressly stipulated, agreed and 
promised by him that said note should be held by him only as evi- 
dence of an advancement made by him to defendant’s intestate 
out of his (the said P. H. Whitaker, Sr.’s) estate, and that only 
in this light was it regarded at the time, both by the maker and 
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payee of said note declared on; that it was never intended that any 
part of said note should be collected out of or from intestate or her 
estate ; that said payee desired said note executed in order solely that 
the same, in case of his death, might be held by his administrator or 
executor as a voucher against said intestate upon a distribution of 
said payee’s estate at his death, said intestate being one of the lawful 
children of said payee; and that said intestate declined and refused 
to execute and deliver said note until said promise, stipulation and 
agreement had first been made hy the sail payce, P. H. Whitaker, 
Sr. ; and defendant says the transfer and assignment of said note, un- 
der the facts of this case, is in fraud of the rights of intestate and 
this defendant ; and that the present holders of said note (the plain- 
tiffs in this cause) took, received and became possessed of the same 
with full knowledge and notice of defendant’s equities.”’ 
This plea was amended as follows: 


‘* That the said plaintiffs, Ida M. and P. H. Whitaker, Jr. , took said 
note without paying therefor any valuable consideration, and after 
maturity of the same, and, as defendant believes, with full knowledge 
of the equities existing against the same; that said P. H. Whitaker, 
Sr., the original payee in said note, procured said note from defend- 
ant’s intestate by fraud and by making fraudulent representations to 
her at the time of its execution; that said intestate acted upon the 
promises and representations made by the said P. H. Whitaker, Sr., 
at the time cf the execution of said note, and accepted the advance- 
ment contemplated and agreed upon therein and at the time of the 
execution of said note, said promises and representations being as 
set out in the original pleas and answers.’’ 


On motion, the court held that the plea that the note 
was given merely as evidence of an advancement must be 
stricken. He also held that the plea of failure of consid- 
eration was insufficient. Oounsel for the defendant then 
amended the plea as follows: 


‘‘ Said fees were excessive, and not based upon any contract of de- 
fendant’s intestate; said fees were for services not rendered to any- 
thing like or equal to the amount claimed to have been paid, and 
were not worth more than the sum of $500.00 or other such sum; and 
that the sum claimed, or a great part thereof, was barred by the statute 
of limitations at the time said note was given, and said note was 
given under the promise stated in the body of this plea.”’ 


The court struck all of the pleas and amendments, ex- 
cept the general issue. That plea was withdrawn, and 
the court rendered judgment for the plaintiffs. The de- 
fendant excepted. 
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Dean & Ewixe; ALEXANDER & Wriaur, for plaintiff in 
error. 


C. N. Featuerston, for defendants. 
Jackson, Chief Justice. 


Suit on a promissory note, payable to one Whitaker or 
bearer, was brought by P. H.and Ida M. Whitaker against 
Glanton, administrator on the estate of his wife, she being 
the maker of the note aid the daughter of the payee. 

To this action two pleas were filed: one that there was 
no consideration, and the other that when the note was 
given by the daughter, it was understood and agreed be- 
tween her and her father that it should be held by him as 
an advancement, and that he had procured it thus by fraud. 
The court struck both pleas, leaving only the general issue, 
and verdict and judgment went for the plaintiffs. The 
striking these pleas makes the error assigned. 

1. Whitaker, the payee, defended a suit by employment 
of counsel for his daughter, then the widow of one Arnold, 
in a contest over his estate, and expended the amount of 
money embraced in this note for her, and this is ample 
consideration therefor. It is true that the complaint is 
made in the plea that the fees were extravagant and that 
the deceased daughter did not request the defence; but it 
also appears that the result was a recovery of some five 
thousand dollars, which she received, though it is alleged 
by the plea that she had to employ other counsel before 
she got it. That her father, however, paid the amount of 
the note to the lawyers is nowhere denied, but admitted 
tacitly in the plea. We think the consideration ample, 
and this plea was rightfully stricken. Code, §2740. 

2. The other plea fails to allege that there was any 
agreement that the hclding the note as an advancement 
was to be incorporated in the writing, and was left out by 
fraud or mistake. Such being so, the plea is clearly demur- 
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rable, as in the case of Ordinary promises to pay in writ- 
ing and changing the writing by parol evidence. There 
must be an agreement to put it in, and failure to do so 
caused by fraud or mistake. 52 Ga., 149, and many fol- 
lowing cases. 

3. But it is argued by the able counsel for plaintiff in 
error that this is a note given by a child to her parent, and 
that in such a case parol evidence, such as declarations of 
the parent, is always admissible; and many cases are 
cited to that effect, among them some of this court. 

It will be observed, however, that ia this case the father 
is still living, and the time to distribute his estate has not 
arrived—he having survived his daughter—and that all 
the cases cited arose on contests between children in the 
distribution of estates of the parent, as to the character of 
the promissory note held by the father against the child 
at his death. So far as we know, there is no such case 
where the contest is between the father or his assignee 
during his life and the child. That case, we think, would 
be governed by the ordinary rules prescribed in 52 Ga., 
149; that is to say, in such a contest the allegation must 
be made that the advancement feature of the agreement 
was to be incorporated in the writing, and was left out by 
fraud or ‘nistake. 

This is really a contest between the father and the hus- 
band of the deceased daughter as her administrator; she 
is not his heir, for she died before him, he being yet alive, 
and she would be entitled to none of his estate; nor would 
her administrator, her husband, be entitled to any of it. 
Therefore, no question of advancement, as between the 
heirs of the father when he died, so as to admit in evi- 
dence his declarations touching the note, as admissible be. 
tween a party to the note and a third party, can ever arise 
in a transaction circumstanced like this—the father being 
yet living, and the child, the maker of the note, dead; 
and in order to recover or defend this note on this plea, 
it must appear that the feature of the advancement was 
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by contract to go into the writing, but was left out by mis- 
take or fraud. The cases in 23d @a., 531, and 51st Ga., 
20, arose in a contest between heirs of the estate, as to 
whether the notes were an advancement or a debt, and so 
was the case of Cutliff vs. Boyd, 72 Ga., 302. 

See 19th Md., 323, 350; Abbott’s Trial Ev., 152, n. 2; 
2 Wharton Ev., §§920, 923, 958; 2 Story, Eq. Jur., §1099 
et seg. These citations by defendant in error show further 
that this relaxation of the rule in favor of turning a prom- 
issory note into anadvancement “is part, dcubtless, of a 
system of rules established by courts of equity in the set- 
tlement of estates, to prevent double portions and to secure 
equality in the distribution, by which various writings be- 
tween parent and child are allowed to be explained by 
parol,” to use the language of the counsel. 

Besides all this, we think that the case at bar is a strong 
one against any probability that this note was designed to 
be anadvancement. The note is due twelve months a‘ter 
date, with interest, and there is a credit on it on the day 
it was made. To change such a clear written contract and 
promise to pay a sum certain twelve months after date, 
and to pay interest on it, into an instrument not to pay it 
at all, and to pay no interest at all, ought to require alie- 
gations and proof coming squarely up to the rule in 52d 
Ga., 149; especially when the contest is between the as- 
signee of a party and one who can never be the heir and 
distributee of that party. 

Judgment affirmed. 

See, cited for plaintiff in error, 23 Ga., 551; 66 Jd., 287; 
51 Jd., 545; 3 Conn., 32; 6 4/., 355; 71 Ga., 545; 22 N. Y., 
122; 20 7d.,320; 1 Sergt.& R., 3:1; 4 Wheat., 130; Code of 
Ga , §§2757, 2861, 3803; 4 Wharton, 138; 14 N. J., 240; 
4 Abbott’s Tr. Ev., 154; 1 Am. R.,521; Brigh. on Desc., 
402; 11 Pa. St., 233; 148. & R., 283; 16 77.,482; 10 27., 
290; Byles on Bills, 102; Brigham on Desc., 350; 59 Ga., 
562; 23 /d., 43; 66 Jd., 286; 63 Zd.,. 193; 55 7Zd., 78. 

For defendant, 52 Ga., 149, 151, 152, 386, 387, 448 ; 54 
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Id., 289; 19 Md., 323, 330; Abbott’s Trial Ev.,152 n. 2; 
2 Whart. Ev., §§920, 92-3, 951; 55 N. Y., 234; 2 Story 
Eq. Jur., 1099 et seq. 


Hart vs. THomas & Company. 


- Where a forthcoming bond was given by a claimant of property, 

payable to the sheriff, under §3729 of the Code, the plaintiff in ex- 
ecution was interested in such bond to the extent of the value of 
the property, if it did not exceed the amount of his judgment, and 
he could bring suit on such bond in his own name. 
A levy, written on the fi. fa., on personal property in a certain 
house, describing certain items, and then embracing all other 
goods therein, is sufficiently descriptive of the actual manual 
seizure or levy thereof by the officer levying, and a forthcoming 
bond to produce these goods at the place and on the day of sale, 
covers as well the other goods seized in the storehouse as those 
specifically described; and in a suit on the bond, the court did not 
err in not restricting the evidence to the articles particularly de- 
scribed in the written levy. 

. Where, reading the portion of the charge excepted to with the en- 
tire charge, it appears that the court has fully submitted the issue 
to the jury, and has not excluded the theory of one side, a reversal 
will not be granted on that ground. 

. Where goods of a perishable nature are levied on, after a long 
litigation over a claim, the claimant having replevied them, it is 
their value when seized, and not when delivered at the day of sale, 
postponed many years by the litigation, that should be considered ; 
and a charge that the delivery of the mere skeleton of them on: 
that late day will not satisfy the bond, is the law; and the further: 
charge that the value of the perishable goods so replevied by the- 
claimant should equal what a prudent man in possession of them: 
could have got for them by sale in a reasonable time, is certainly~ 
as fair to the claimant as he could reasonably desire. 

. The charge as a whole is not all wrong, and if no particular error. 
is specified, the exception cannot be considered. 

. A ground of a motion not certified will not be considered. 

. Where, on a question of the value of property sued for, the esti- 
mates of different witnesses varied, and the jury found a verdict 
between the highest and lowest estimate, and such verdict was 
approved by the presiding judge, this court will not interfere. 


November 3, 1885. 
v 75-34 
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Actions. Parties. Bonds. Levy and Sale. Charge of 
Court. Perishable Property. Practice in Supreme Court. 
Before ©. F. Crisp, Esq., Judge pro hac vice. Sumter 
Superior Court. April Term, 1885. 


Reported in the decision. 
B. B. Hryton, for plaintiff in error. 
Gurrry & Son, for defendant. 


Jackson, Chief Justice. 


This was an action on a forthcoming bond made by the 
claimant and payable to the sheriff under Code, section 
3729. 

1. The action was brought by the plaintiff in execution, 
and plaintiff in error insists that it should have been 
brought by the sheriff, for the use of the plaintiff in execu- 
tion. Section 13 of the Code declares that “all bonds taken 
by public officers under the laws of this state shall be re- 
turned to the offices specified by law, and any person in. 
terested therein may bring suit thereon in his own name 
in any court having jurisdiction thereof.” The plaintiff 
in execution is interested in this bond to the extent of the 
value of the property levied on, if it does not exceed his 
judgment, and may bring the suit in his own name. 

2. A levy written on the fi. fa. on personal property in a 
certain house, describing certain items therein, and then 
embracing all other goods therein, is sufficiently descriptive 
of the actual manual seizure or levy thereof by the officer 
levying; and a forthcoming bond to produce these per- 
sonal goods at the place and on the day of sale covers as 
well the other goods seized in the storehouse as those spe- 
cifically described. It is the seizure of the Jevying officer 
which constitutes the levy on personalty; the entry on 
the fi. fa. is merely his description thereof, and it becomes 
necessary that it be accurate and specific mainly when 
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it is advertised for sale, in order to insure that it brings 
its full value—that the public may know what will be 
sold. The court, therefore, did not err in not restricting 
the evidence to the articles particularly described in the 
written levy. 

3. The above covers the 5th, 6th and 7th grounds of the 
motion. The 8th rests on an alleged charge that the judge 
took it for granted that the jury must give some damage, 
and excluded thereby no damage. On examining the whole 
charge, we find that the judge distinctly put the issue of 
damage or no damage before the jury, and the clause ex- 
cepted to must be read with this, and when so read, the 
objection is at an end. 

4, Where goods of a perishable nature are levied on, 
after a long litigation over a claim, the claimant hav- 
ing replevied them, it is their value when seized, and ‘not 
when delivered, at the day of sale, postponed many years 
by the litigation that should be considered ; and a charge 
that the delivery of the mere skeleton of them on that 
late day will not satisfy the bond, is the law; and the fur- 
ther charge that the value of the perishable goods so re- 
plevied by the claimant should equal what a prudent man 
in possession of them could have got for them by sale in 
a reasonable time, is certainly as fair to the claimant as 
he could reasonably desire. 

5. The charge asa whole is certainly not all wrong, and 
as the next ground specifies no particular error. it cannot 
be considered. 

6. The last ground of the amended motion is not cer- 
tified. : 

7. And this brings before us the original motion, which 
is that the verdict is contrary to law and evidence and 
more than plaintiffs demand. 

The evidence of one witness is that the property was 
worth a thousand dollars when levied on, and that of an- 
other reduces it to some two or three hundred dollars. 
The bond is for twelve hundred dollars, showing the esti- 
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mate to be $600.00 by the levying officer, when he levied. 
The verdict is $712.50. The jury settled it within the 
range of the testimony, the presiding judge approved it, 
and on such issue of values this court does not interfere, 
if it be within the differing estimates of value. Nor is 
the verdict beyond the judgment with interest thereon up 
to the trial. On the contrary, it seems, by calculation, to 
be the principal debt recovered, with interest on it for ten 
years, about the time between the date of the judgment 
and the date of trial on the bond, which leaves out some 
forty dollars of interest up to judgment, and the costs of 
the litigation, if the latter should be counted. The only 
doubt about the case at all is the value of the property 
levied on, which may be too much; but the jury and pre- 
siding judge both finding it and satisfied with it, under the 
well settled rule with this court for many years, we are 
not at liberty to make a verdict for ourselves. 

So that the conclusion is that the verdict is not unsup- 
ported by sufficient evidence, nor more than the plaintiff’s 
judgment with interest, nor more than the jury might have 
found from the evidence that the personalty in the store- 
house was worth. 

See, cited by plaintiff in error, 9th Ga., 42; Dicey on Par- 
ties, pp. 83, 84, 94-5-6, 115; Code, §§3257, 3729, 3674; 
44 Ga.,28; 61 Jd.,391. None of which militate, we think, 
with the views above given upon our own statutes and the 
laws of our state. 

Judgment affirmed. 


HorFer va. GLADDEN, sheriff, e¢ ai. 


1.. Grounds of a motion for now trial which complain of the admis- 
sion of evidence, but do not state the ground of objection thereto, 
cannot he considered by this court. 

2. There was no error on this issue ‘in giving in charge to the jury 
§§3173, 3176, 2751 of the Code, which define constructive and ac- 
tual fraud, and announce that fraud may be consummated by 
signs or tricks, or through agents employed to deceive, or any 
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other unfair way used to cheat another, and declare that fraud 
voids all contracts, and though it cannot be presumed, yet is sub- 
tle in itself, and slight circumstances may be sufficient to carry 
conviction of its existence. 


. Where a mortgage was attacked as fraudulent, and it appeared 


5. 


~ 
4 


8. 


that it had been attested before a notary public, as of May 5, 1882, 
and subsequently a paper was pasted over this attestation, con- 
taining a second attestation, before a commissioner of deeds for 
Georgia, in Missouri, which was without date, and it was conceded 
that the true date of the execution of the mortgage was June 23, 
1882, and it appeared that that was the date of the commissioner’s 
attestation, it was the duty of the judge to submit to the jury the 
question whether this was a fair re-execution of an instrument at 
first illegally executed, and whether it was made in good faith or 
was fraudulent in design. 


- To sell or mortgage his entire property by an insolvent debtor 


pending suit, is a badge of fraud, and to do so in an unusual mode 
differing from the manner in which such business is generally 
transacted, to the extent that suspicion would be excited that the 
transaction was unfair, is also a badge offraud. To charge this, in 
effect, was not error, nor was it necessary for the court to tell the 
jury what is usual or what would excite suspicion. 

Failure to produce testimony is a badge of fraud, where the bona 
jides of the transaction is in issue, and witnesses who ought to be 
able to explain it are in reach. 


- Concealment also is a badge of fraud, and such concealment might 


exist, although the mortgages were recorded, the record showing 
only a fair copy of the papers, and not a blur or alteration or past- 
ing of one attestation over another; and fraud arising from such 
concealment and other badges will vitiate the mortgage, as re- 
spects subsequent creditors who give credit about the time of its 
commission. 

-) In this case all of the creditors had given credit before the trans- 
action, except one, and he had made part of his account prior to 
the mortgage; and all gave credit about or before the time these 
curious mortgages were executed and re-executed in such an un- 
usual manner. Ii the transaction was consummated with intent 
to wrong creditors dealing with the debtor, and did hurt them, it 
was fraudulent. 


. It was right to charge §1952 of the Code, which defines fraudulent 


conveyances. 
The evidence of fraud in this case is abundant, and the verdict 
was justified, if not required, by the evidence. 
December 22, 1885. 


Evidence. Practice in Supreme Court. Fraud. Mort- 
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gage. Debtor and Creditor. Record. Charge of Court 
Before Judge Lumpkin. Bartow Superior Court. Janu- 
ary Adjourned Term, 1885. 


To the report contained in the decision, it is necessary 
to add only that the grounds of the motion for a new trial 
were, in brief, as follows: 

(1) to (4). Because the court erred in admitting in evi- 
dence the testimony of certain named witnesses, over ob- 
jections of counsel for Hoffer, the claimant of the fund. 
[The testimony objected to is stated, but not the grounds 
of objection. | 

(5.) Because the court charged as follows: “The true 
date of a mortgage was the duy it was executed and deliv- 
ered, although it might be a different date on its face. 
Cdunsel for Hoffer concede that both mortgages were ex- 
ecuted on 23d day of June, 1882. If these mortgages 
reached Hoffer, or any one authorized to receive them for 
him, that would be a sufficient delivery ; otherwise, not. 
On looking at the mortgage, dated 27th. April, 1882, and 
holding it up to the light, you will see that the attestation 
clause is pasted over an acknowledgment made before a 
notary public in St. Louis, Missouri, May 5th, 1882. Now, 
in reference to this, I charge you that if, in ignorance of 
the law, the parties execute a mortgage defectively, it is 
no fraud, when they find out that it is defectively executed, 
to have it executed properly; but you, gentlemen of the 
jury, are to pass upon the question as to whether it was 
fraudulently executed or not, and in doing so, you can 
look to anything that appears on the face of the mortgage 
or on the mortgage in connection with the other evidence, 
in determining the question.” [The court added the fol- 
lowing note: 


‘4s to the fifth ground, the court certifies one of the mortgages had 
a piece of paper pasted over what appeared to bea previous acknowl- 
edgment of it before a notary public, which could be read through 
the top paper, when held to the light, and the execution before the 
commissioner of deeds was written on the top paper. This was the 
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matter concerning which the court left the jury to determine whether 
there was evidence of fraud in the execution which is complained of 
in this ground.’’] 


(6), (7), (8.) Because the court gave in charge to the 
jury §§3173, 3176, 2751 of the Code, on the subject of fraud. 

(9.) Because the court charged the jury that, pending 
suit, insolvency and transfer of entire estate were badges 
of fraud; and then added: “ Any unusual act outside of 
the usual course of business, or differing from the manner 
in which such business is generally transacted, which 
would excite suspicion that the transaction was unfair, 
would be a badge of fraud from which its existence may 
be inferred.”—The objection was that “no unusual act 
was described or defined as being a badge of fraud, and 
the jury were left to conjecture and determine for them- 
selves what was usual.” 

(10.) Because the court charged that a failure to pro- 
duce testimony was a badge of fraud; also that secrecy or 
concealment was a badge of fraud.—The objection was 
that there was no evidence, as movant insisted, that he was 
in possession of any testimony which was not produced, 
or of any secrecy or concealment on his part. 

(11.) Because the court charged that subsequent con- 
cealment of a mortgage or fraud would be sufficient to set 
the transaction aside as to subsequent creditors, provided 
they were misled by such concealment, as proved, to their 
injury; but such subsequent concealment would not 
amount to a fraud as to debts existing when the mortgage 
was made. 

(12.) Because the court gave in charge §1952 of the 
Code, as to acts void against creditors. 

(13,) (14). Because the verdict was contrary to law and 
evidence. 

The motion was overruled, and Hoffer excepted. 


GranaM &.GrauaM, for plaintiff in error. 


J. M. Neer; Joun H. Wiete; Jonn W. Axin; R. W. 
Murpuey, for defendants. 
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Jackson, Chief Justice. 


A fund raised from the sale of property of the Republic 
Iron Mining Company was in the hands of thé sheriff for 
distribution, under a rule made against him and an un- 
traversed answer by him. The plaintiff in error claimed 
the money by virtue of executions issued on foreclosing 
two mortgages. Defendants in error claimed under divers 
attachments of theirs, and made the allegation that the 
mortgages were fraudulent conveyances, designed to hin- 
der and delay them in getting their money, and therefore 
void. Issue was joined on the denial of this allegation by 
plaintiff in error; the issue was found in favor of the alle- 
gation of fraud, and judgment rendered accordingly. A 
motion for a new trial was refused, and plaintiff in error 
assigns error here on the several grounds taken in the 
motion. 

1. The assignments of error on the Ist, 2d, 3d and 4th 
grounds of the motion cannot be considered here, be- 
cause they all go to the admission of evidence, and the 
ground on which that evidence was objected to is not speci- 
fied in either of the several grounds of the motion above 
numbered. 

2. There was.no error, on this issue, in giving in charge 
to the jury the 3173d, 3176th and 2751st sections of the 
Code, which define constructive and actual fraud, and an- 
nounce that fraud may be consummated by signs or tricks, 
or through agents employed to deceive, or any other un- 
fair way used to cheat another, and declare that fraud 
voids all contracts, and though it cannot be presumed, 
yet is subtle in itself, and slight circumstances may be suf- 
ficient to carry conviction of its existence. 

To charge the substance of these three sections was 
essential to a fair and full trial of the issue, and the sec- 
tions being in very plain language, easily understood by 
any rational mind, to give them in statutory language was 
the best mode of ins*ructing the jury on the law of the case, 
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inasmuch as there are facts in the evidence which support 
the propriety of giving the law of each section to the jury. 

3. Nor was there error in saying to the jury, that on 
looking at the mortgage, they would see a paper pasted 
over the sheet on which the mortgage was written, and over 
that part which had been before attested by a notary pub- 
lic, and was now on the upper paper attested by the Geor- 
gia commissioner in Missouri, and explaining to them that 
there was no fraud in re-executing an instrument which 
had been illegally executed before, yet that the jury are 
to pass upon the question whether it was fraudulently ex- 
ecuted or not, it being conceded that the true date of the 
execution of the mortgages was the 23d of June, 1882, 
while the execution before the notary public appeared to 
be the 5th of May, 1882. I have given only the substance, 
not the language, of the judge. In that language, there 
was nothing intimating any opinion on any contested fact. 
The execution before the commissioner was without date, 
and that is on the paper pasted over the execution before 
the notary, so as to hide the other; yet its date of the 5th 
of May, by holding up the paper to a strong light, might be 
seen; and the proof is clear, and admitted, that the execu- 
tion before the commissioner was on the 23d of June,—so 
testified by himself from his book, and admitted to be true. 
The point we rule is, that, under such circumstances, it was 
‘ the duty of the judge to submit to the jury the question, 
was this a fair re-execution of a prior illegal one, made in 
good faith, or was it fraudulent in design ? 

4. To sell or mortgage his entire property by an insolv- 
ent debtor pending suit is a badge of fraud, and to do so in 
an unusual mode differing from the manner in which such 
business is generally transacted to the extent that suspi- 
cion would be excited that the transaction was unfair, is 
also a badge of fraud. To charge to this effect is not error, 
nor is it necessary for the court to tell the jury what is 
usual, or what would excite suspicion, which is the ground 
of complaint by the plaintiff in error. Indeed, it might 
be erroneous for the court to do so. 
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5. So, failure to produce testimony is a badge of fraud, 
where the bona fides of the transaction is in issue, and 
witnesses who ought to be able to explain are in reach. 
The pluintiff in error himself, though a non-resident of 
Georgia, if the transaction,in which he had not only large 
pecuniary interest, but character at issue, was on trial, 
ought to be on hand, either in person or by interrogatories, 
to explain that transaction. Certainly the officers of the 
com pany which made the mortgages should be called. 

6. Coucealment also is a badge of fraud; and such 
concealment might exist, though the mortgages were re- 
corded. The record would only show a fair copy of the 
papers; not a blur or alteration or pasting one attestation 
over another, would appear of record; and fraud arising 
from such concealment and other badges will vitiate the 
mortgage as respects subsequent creditors who credit about 
the time of itscommission. In this case, all had credited 
the company before the transaction, except one, and that 
one, it would seem, had himself made part of his account 
prior to the mortgage. Certainly all the creditors gave 
credit about or before the time these curious mortgages 
were executed and re-executed in such an unusual manner. 

So that, even if the charge attached in the 11th ground be 
obscure, or otherwise objectionable, which we do not see, it 
did no harm. If the transaction was consummated with 
intent to wrong creditors dealing with the company, and 
did hurt them, it is fraudulent. Bump on Fraud. Con- 
veyances, pp., 314, 315, 316, 317, 318 e¢ seg. and cita- 
tions. 

7. It was certainly right to lay before the jury section 
1952 of the Georgia Code, which defines fraudulent con- 
veyances. The charge by defendants in error was that 
these mortgages were just such papers; and not to instruct 
the jury thereon would have been erroneous. 

8. The evidence of fraud is abundant. The case wears 
badges of it all over its body. The curious mode of the 
execution ; the covering up one attestation under another; 
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the repeated statements of Silva, the agent of the com- 
pany, that these mortgages were not valid, that he could 
move them out of the way in five minutes; the fact that he 
was not called to testify by the mortgagor or mortgagee, 
thereby admitting the truth of what he said, that the mort- 
gages were a mere sham and fraud; the fact that the mort- 
gagee did not appear to explain anything; the fact that 
the debts secured by the mortgages were not verified as just 
and owing; the same attorney representing both mortgagor 
and mortgagee; Silva’s, the agent’s trip to St. Louis, where 
the corporators lived as soon as the property was attached 
and suits began to threaten ; his return with the mortgages 
re-executed ; Hoffer claiming residence in Pennsylvania, 
yet the notes dated at St. Louis, payable nowhere, but 
with exchange on St. Louis; the insolvency of the mort- 
gagor ; the possession of the mortgages by Silva, the agent 
of the company ; the failure to swear the same Silva, when 
his sayings were in evidence, that he could in five minutes 
show all to be a sham, and though the same ccunsel rep- 
resented the mortgagor as well as mortgagee, whose agent 
was thus talking generally ; the conduct of this agent in 
connection with the mortgages, and his trip to St. Louis 
and return with them and handling them, and yet nota 
word of explanation from him, from any corporator or 
officer in St. Louis or in Georgia, or from the plaintiff in 
error, or anybody for him,—all these, and others too numer- 
ous to notice, all are endicia of fraud, which fully justify, 
if they do not command, the verdict. 23 How. U.S., 477; 
6 Wall., 299, head-note 7; Bump. Fraud. Conv., pp. 38, 
48, 34, 36, 87 and citations; 56 Ga., 414; 17 Jd., 558; 31 
Id., 871 ; 22 Ld., 402. 
Judgment affirmed. 
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WETTER et al. vs. THe Unitep Hypravutic Cotron Press 
CoMPANY. 


{Jackson, C. J., being disqualified, Judge Marshall J. Clarke, of the Atlanta. 
Circuit, presided in his stead.] 


1. A will contained the following items: 

‘“‘First—It is my will that my infant daughter, Sarah Alberta Addison 
Alexina Telfair Cobb, should she live to attain the age of twenty- 
one years, become then the absolute owner of all the estate, real, 
personal and mixed, including choses in action, to which I have a 
lawful title, to have and to hold the same, and her heirs forever. In 
the meantime, I give to my executors herein named the custody 
and control of all said estate for the use and benefit of my said 
daughter. 

“Second—It is further my will that, if my said daughter should de- 
part this life leaving no issue or lineal heirs, that the whole of the 
estate herein bequeathed should go and belong to my mother and 
my sister, a3 tenants in common, and their heirs forever, and should 
they two be survived by my said daughter, and she, my said daugh- 
ter, subsequently die without issue as aforesaid, then living, then 
it is my will that the whole of my estate vest in and beiong to my 
own next of kin then living and their heirs forever. 

“Third—I hereby appoint my mother executrix and Robert Haber- 
sham, Esq., of Savannah, executor of this my last will, authoriz- 
ing them to assume and exercise the necessary and lawful trust 
herein prescribed in regard to the custody of my said estate, and 
at their discretion to sell the same or any part thereof and to vest 
the proceeds of sale in any safe and good yielding stock, to trans- 
fer the same to my said daughter at the time above specified, or 
tomy mother and sister, or other heirs, at any time after my 
daughter’s death without issue or lineal heirs then living :’’ 

Held, that the will created an estate for life in the daughter of the 
testatrix, with remainder to her children or lineal heirs, or in de- 
fault of such issue or lineal heirs, to the other beneficiaries named ; 
it did not invest the daughter with the fee, at her majority, deter- 
minable upon her dying without issue. 

(a.) The cardinal rule in construing a will is to seek diligently for the 
intention of the testator, regardless of technical rules, and when 
such intention is ascertained, to allow it full operation, provided 
it does not contravene any law or public policy. 

2. The effect of the marriage scttlement in this case is not an open 
question. 


February 19, 1286. 
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Wills. Title. Estates. Res Adjudicata. Marriage 
Settlements. Before Judge Apams. Chatham Superior 
Court. June Term, 1885. 


Reported in the decision. 


Ricuarps & Heywarp; T.M.Norwoop; Lester & Rav- 
ENEL; J. A. Cronk, for plaintiffs in error. 
Denmark & ApaAMs; CHISHOLM & ERwin, for defendant. 


CLARKE, Judge. 


This is an action of ejectment in the usual form, brought 
by Edward T. Wetter, Louisa A. Gould, formerly Louisa 
A. Wetter, and Louis Knorr, as administrator upon the 
estate of Conrad and Meta Wetter, deceased, against the 
United Hydraulic Cotton Compress Company, to recover 
a wharf lot in Savannah, known as number fourteen. The 
following is a statement of the facts upon which the plain- 
tiffs rely to establish their title: The said Edward T., 
Louisa A., Conrad and Meta Wetter were the only children 
of Augustus P. and Sarah Alberta Wetter. The last named 
was the daughter of Mary E. Cobb, and was born April 5, 
1834. While a minor, she married Charles S. Arnold, and 
had a marriage settlement with him. This settlement is 
dated June 1, 1848, and recites that she was entitled at 
the time of her marriage to an undivided three-sixteenths 
interest in the said wharf lot, which was inherited by her 
from her deceased aunt, Margaret L. Telfair, and that she 
was also entitled to an undivided six-sixteenths interest in 
said wharf lot, as devised to her by her deceased mother, 
Mary E. Cobb, subject to the limitations and conditions 
contained in the will of the said Mary E. Cobb. The uses 
and trusts declared and set forth in said marriage settle- 
ment are in the following language: 

“In trust to and for the sole and separate use, benefit and behoof of 


the said Sarah Alberta, not subject to the debts of her said husband, 
Charles S. Arnold, for and during the term of her natural life, and 
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from and immediately after her death, then in further trust to and 
for the use, benefit and behoof of the said Charles &. Arnold, for and 
during the term of his natural life, should he survive her, the said 
Sarah Alberta; and from and immediately after the death of such 
survivor, then to such child or children of the said Sarah Alberta as 
she may leave living at the time of her death, share and share alike, 
if more than one, the children of any deceased child to represent such 
deceased child, to them and their heirs forever. But in case there 
should be no such child, then subject to disposition by last will and 
testament of the said Sarah Alberta.’’ 


Edward, Padelford was named in said settlement as 
trustee for Mrs. Arnold. . . . Mary E. Cobb’s will was 
probated on December 7th, 1839, and reads as follows: 


‘The last will and testament of Mary Eliza Cobb, in the name of 
God, amen. Knowing that it is the destiny of all to die, and being 
myself much enfeebled by disease, but of sound mind and memory, 
I make and publish this my last will and testament: 

‘*First—It is my will that my infant daughter, Sarah Alberta Ad- 
_dison Alexina Telfair Cobb, should she live to attain the age of 
twenty-one years, become then the absolute owner of all the estate, 
real, personal and mixed, including choses in action, to which I have 
a lawful title, to have and to hold the same, and her heirs forever: 
In the meantime, I give to my executors herein named the custody 
and control of all said estate for the use and benefit of my said 
daughter. 

‘* Second—It is further my will, that if my said daughter should 
depart this life leaving no issue or lineal heirs, that the whole of the 
estate herein bequeathed should go and belong to my mother and my 
sister, as tenants in common, and their heirs forever, and should they 
two be survived by my said daughter, and she, my said daughter, sub- 
sequently die without issue as aforesaid then living, then it is my will 
that the whole of my estate vest in and belong to my own nextof kin 
then living and their heirs forever. 

“‘Third—I hereby appoint my mother executrix and Robert Hab. 
ersham, Esq., of Savannah, executor of this my last will, authorizing 
them to assume and exercise the necessary and lawful trust herein 
prescribed in regard to the custody of my said estate, and at their 
discretion to sell the same, or any part thereof, and to vest the pro- 
ceeds of sale in any safe and good yielding stock, to transfer the same 
tomy said daughter at the time above specified, or to my mother and 
sister, or other heirs, at any time after my daughter’s death without 
issuc or lineal heirs then living. 

“In testimony whereof I have hereunto subscribed my name and 
affixed my seal this 7th day of September, 1839.’’ 
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The three-sixteenths of wharf lot No. 14, mentioned in 
the said marriage settlement, was received and receipted 
for by Edward Padelford, trustee, on June 12th, 1848. He 
received the same through the hands of Robert Habersham, 
agent of Mrs. Margaret Telfair, administratrix of the estate © 
of Margaret L. Telfair. The same receipt was also signed 
by Charles S. Arnold and Sarah Alberta Arnold. The six- 
sixteenths of wharf lot No. 14 was never received by said 
trustee, but the same remained in the hands of Robert 
Habersham, as executor of said will of Mrs. Mary E. Cobb. 

There were no children of the Arnold marriage, and it 
was dissolved by a divorce a vineulo matrimonii on Jan- 
uary 21,1856. In April, 1857, and after Mr. Arnold had 
died, Mrs. Arnold was married to the said Augustus P. 
Wetter. The said Edward T. Wetter was born in 1858, 
Conrad in 1859, Meta in 1860 and Alberta (Mrs. Gould) 
in 1865. Mrs. Wetter died on July 27, 1866. Conrad 
Wetter died in June, 1874, and Meta in 1878. Augustus 
P. Wetter died intestate in 1882. The demises are laid 
in his four children above named, and are dated August 
1, 1866. 

At the close of the evidence, which exhibited the state 
of facts above recited, the defendant moved for a non-suit, 
and the motion was sustained. The case comes to this 
court upon an exception to this judgment. 

1. In passing upon the alleged error in the judgment 
complained of, this court must determine what rights the 
plaintiffs acquired by the will of Mrs. Cobb and the mar- 
riage settlement before mentioned. We will undertake 
first to ascertain what these rights are under the will. 
Two theories as to its meaning have been proposed. It is 
insisted on the part of the defendant that the testatrix’s 
purpose was to invest her daughter, Sarah Alberta, upon 
her attaining the age of twenty-one, with a fee in the 
whole property of testatrix, which fee should be determin- 
able upon such daughter’s dying without issue. Assuming 
this construction to be proper, the defendant argues that, 
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as she attained the prescribed age, the fee became hers, 
subject to the condition named, and that, upon her mar- 
riage with Wetter, he, by virtue thereof, became the 
owner, on like condition, of the property in question. Of 
course, if this view is correct, the non-suit was a logical 
necessity, Mrs. Wetter having left issue at her death. The 
plaintiffs, on the other hand, maintain that the effect of 
the will is to give a life estate in the testatrix’s property 
tu her said daughter and a remainder to her children, and 
that, as the mother was dead when the suit was commenced, 
their right to the property was then perfect. 

We think the latter construction the true one. By 
positive enactment in this state, as well as on the soundest 
reasoning, the rule in construing a will is to “seek dili- 
gently for the intention of the testator, regardless of 
technical rules, and when such intention is ascertained, to 
allow it full operation, provided it does not contravene 
any law or public policy.” Oode, §§2456, 2248. Black- 
stone says, “that a devise must be most favorably ex- 
pounded to pursue, if possible, the will of the devisor, who 
for want of advice may have omitted the legal or proper 
phrases; and, therefore, many times the law dispenses 
with the want of words in devises that are absolutely 
requisite in all other instruments.” Black., Book II., 381. 
Any other doctrine would plainly ignore the nature of a 
will, and would substitute for the testator’s desire as to the 
disposition of his property the judgment of a court. It 
would be equivalent to adjudging that the testator should 
have a will only in semblance. It would be especially 
unjust to apply technical rules to an instrument manifestly 
drawn without reference to them. The will of Mrs. Cobb 
is a paper of this character. 

What, then, did Mrs. Cobb intend in respect to the prop- 
erty given her daughter? It is agreed on all hands that 
the difficulty in discovering her intention grows out of the 
second and third items of the will. If the first stood alone, 
there could be no difference of opinion. In that event, 





OCTOBER TERM, 1885. 545 





Wetter et al. vs. The United Hydraulic Cotton Press Company. 


her daughter, on becoming twenty-one years old, would be 
entitled to the whole property of the testatrix, and would 
have in it the highest and greatest estate possible. Till 
she reached that age, her interest would be that of the 
sole beneficiary in a property held in trust for her by 
others. The second item, however, qualifies, in a most 
important manner, the interest conveyed by the first. At 
this point, the mind of the testratrix looks beyond her 
daughter. Several views present themselves. The first, 
it seems to.us, includes the children of the testatrix’s 
daughter, and this is as might naturally be supposed. The 
daughter herself is the first and, perhaps, the chief object 
of her bounty, and next to her they come. They are not 
mentioned, however, in direct terms as_ beneficiaries. 
Nothing, indeed, is expressly said as to what effect their 
existence is to have on the course of the property. The 
language of this item is, “ that if my said daughter should 
depart this life, leaving no issue or lineal heirs, that the 
whole of the estate herein bequeathed shall go and belong 
to my mother and sister, as tenants in common,” etc. The 
contingency, and the only contingency, on which other 
persons, in the one case, the mother and sister, and in the 
other, the next of kin to testatrix, can take is the death of 
the daughter “without issue or lineal heirs.” If the 
daughter should die with such “ issue or lineal heirs” sur- 
viving her, these other devisees named can get nothing. 
The inference or implication seems to us plainly to be, 
that if there were such issue lineal or heirs left by the 
daughter, the property should go to them. If, after the 
will had been read over to the testatrix, any one had asked 
Mrs. Cobb what she intended in case there were grand- 
children, can there be a doubt about what she would have 
answered? Would she not have responded at once, “ Why, 
of course, they are to have the property. Do you not per- 
ceive that I provide for others only in the event of Al- 
berta’s having no children ?” 

If the children do take, the only estate they can have, 

v 75-35 
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consistently with the provision made for the daughter, is 
aremainder. The construction which we place upon the 
will, therefore, is, that it invests Mrs. Wetter with a life 
estate, and the children with an estate in remainder. Upon 
Mrs. Wetter’s death, a right accrued to them to recover the 
property in question, so far as covered by the will. 

The view we take appears to us not only to be the natural 
effect of the language-employed by the testatrix, but to be 
in accord with the interpretation usually placed upon such 
language by the courts. In Burton vs. Blak, this court 
says that “the cases which have caused such difficulty and 
conflict of decisions are those where the persons intended 
to take the property are to be ascertained, not by designa. 
tion in the conveyance, but by inference. This inference 
is generally associated with a limitation over, the inference 
itself being that those are intended to take the property 
who are designated to prevent its going over.” 30 @a., 638. 
Mr. Jarman, in discussing the doctrine of estates by impli- 
cation in a will, uses this language: “In the application 
of this principle, one chief topic of controversy has been, 
how far a devise to any person, in the event of the non- 
existence, or on the decease of another, indicates an inten- 
tion to make the last-named person a prior object of the — 
testator’s bounty. ,In such cases, it is probable that the 
person whose non-existence is made the contingency on 
which the devise over is to fall into possession, is placed 
in this position for the purpose of taking the property in 
the first instance; and this probability is, of course, greatly 
strengthened if the devisee is the person on whom the 
law, in the absence of disposition, would cast the proper- 
ty.” Jarman on Wills, 465. 

This construction is likewise in consonance with the 
disposition manifested by the testatrix in reference to her 
estate. She evidently entertained a very earnest desire 
as to what should become of it. She not only provides 
for its disposal in one contingency, but covers what ap- 
pear to her all the contingencies. Her daughter has the 
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first share in her solicitude, but does not engross it. If she 
dies without surviving issue,and leaves the mother and 
sister of testatrix alive, they are to take. If they dic be- 
fore the daughter, and she leaves no “ issue or lineal heirs,” 
then the estate goes to the next of kin of testatrix. No 
one can fail to perceive in this that it was a matter of pro- 
foundest concern to the testatrix who should succeed to 
herestate. Our interpretation of the will harmonizes with 
this notion, while the one insisted upon by the defendant in 
error is not in accord withit. If, as it urges, the whole 
estate vested in the daughter at twenty-one, subject to be 
determined upon her failure to leave issue, and she did 
reach that age, then by virtue of her marriage it passed iv1- 
mediately into her husband, and upon her dying with chil- 
dren surviving her, became his, free from all contingency 
whatever. Being thus his, it must be subject to the pos- 
sible perils of improvidence, bad judgment, second mar- 
riage, or whatever else, on his part, might prevent these 
children from enjoying it. Would a woman, so thoughtful 
and sagacious, and so solicitous to direct the course of her 
property, have exposed her grandchildren to such hazards ? 

Again, this construction gives to the estate such direction 
as natural affection, particularly the affection of a woman, 
would suggest. This woman loves her own blood. Though 
a number of possibilities are contemplated by her as to the 
disposition of her estate, none of these possibilities lie 
outside of her own blood. 

In the language of the elaborate and able brief of Mr. 
Cronk, “To say that the testator, in all such cases, only 
names the issue for the purpose of raising a benefit to his dis- 
tant relations, is opposed to the popular sense and one’s nat- 
ural feelings. As Chancellor Waties said, in Carr vs. Green, 
2 McCord’s Rep., pp. 92-3, ‘Can it be seriously believed 
that this was all that the testatcr had in view? Would he 
be so provident in preserving his wh ole estate for his dis- 
tant relations on the failure of issue, and yet leave the 
issue dependent on their fath er, whe, from caprice or par- 
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tiality, might give the whole to a wife or a favorite child, 
or who, from misfortune or waste, might have nothing left 
to give? . . The testator ‘expressly provides that the 
whole of his estate shall be preserved for his distant rela- 
tions, if there should be no issue. Must he not, then, have 
intended that the whole should be preserved for the issue, 
if there were any, who would be his own descendants? 
Both nature and reason call for this presumption, and in 
order to carry it into effect, we must construe the will to 
give an estate, by necessary implication, to the first taker 
for life only, and the remainder to the issue as purchasers.’ ” 

The admirable opinion of the learned judge of the 
Eastern Circuit rests largely upon the reasoning of Mr. Jus- 
tice Stephensin Burton vs. Black. Itis sufficient, perhaps, 
to say that the will in that case was different in its terms 
from the one now under consideration, and that, as a posi- 
tive authority, that decision does not extend beyond the 
facts on which itis based. 37 Ga., 445. As Judge Adams 
himself remarks, “ precedents are of little value in de- 
termining questions of this kind.” In the 72 @Ga., this court 
says that “‘ every will is a thing to itself. It is emphatically 
not only sut juris, but sui generis. Its terms are its own 
law, and the application of that law, by construction of 
itself—of the statute which the testator himself enacted 
to the contestants for its bounty, is the plain duty of the 
court.” 72 Ga., 856, 857. 

2. The effect of the Arnold marriage settlement is not 
an open question in this court. Knorr, adm’r of Wetter, 
vs. Raymond et al., 73 Ga., 749. 

Judgment reversed. 
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Jackson, C. J., and Hall, J., being disqualified, Judges Hammond and Stew- 
art, of the Atlanta and Flint Circuits, presided in their stead.] 


1. Where a bond was given, reciting that the obligee had filed her 
libel for divorce and bill guia timet against the obligor, under 
which he had been arrested, and the condition was for the pay- 
ments of such amounts as might be ordered by the court from time 
to time as alimony and counsel fees to complainant, the mere re- 
cital that the arrest was made on a bill guia timet was not even 
prima facie evidence that it was illegal, it appearing that it was 
made by virtue of the order of the chancellor. The presumption 
in favor of the proper conduct of courts and judicial officers acting 
within their legitimate sphere, operates in favor of the legality of 
that proceeding, and, if not conclusive, would certainly cast upon 
the defendant the burden of showing that it was illegal. 

(a.) Where a bill was filed in aid of a libel for divorce, and the prin- 
cipal purpose of it was to secure the wife’s alimony, with proper 
allegations and proof, the chancellor would have authority to order 
the arrest of the defendant, and to require him to give bond and se- 
curity for his compliance with any order that he might grant in the 
divorce case then pending for the payment of alimony to his wife. 

(b.) The bill being lost, the presumption is that its allegations were 
sufficient to authorize the granting of the order requiring the de- 
fendant to give the bond sued on. 

. Temporary alimony is fixed by the judge in his discretion, and 
upon the passage of the order allowing it, the right to the amount 
allowed becomes fixed and absolute until revoked or modified by 
the judge, and may be erforced by writ of fieri facias or by at- 
tachment for contempt; and the failing to apply for the remedy 
to enforce it during the pendency of the suit cannot operate to de- 
prive the plaintiff of the right to sue for it after the final verdict 
disallowing permanent alimony. The granting of temporary ali- 
mony is a question for the court; the finding or refusal of perma- 
nent alimony is for the jury. 

. It is difficult to see how a bond given under the order of the chan- 
cellor, and in compliance therewith, as a condition of the principal 
obligor’s release, was under duress, so as to be invalid. The 
plaintiff, in a suit on such bond, at least had the right to have the 
question submitted to the jury, and the onus of establishing the 
duress was on the defendant. 

(a.) The question whether or not the surety on such a bond could 
avail himself of the defence of duress upon the principal obligor 
at the time of the execution of the bond, where the duress was 
known to the surety at the time, is left undetermined. 

November 27, 1885. 
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Bonds. Equity. Alimony. Quia Timet. Arrest. Pre- 
sumptions. Husband and Wife. Duress. Principal and 
Surety. Before Judge Summons. Bibb Superior Court. 
October Term, 1884. 


Reported in the decision. 


Harpeman & Davis; Gustin & Hatt, for plaintiff in 
error. 


R. W. Parterson; R. F. Lyon, for defendant. 


Hammonp, Judge. 


This case was 4n action of debt on a bond, brought by 
the plaintiff in error, who was the obligee against Oscar 
E. Besore, as principal, and the defendant in error, as surety. 
The principal was not served, and the case proceeded alone 


against the surety. After the introduction of the plain- 
tiffs evidence, the presiding judge granted a non-suit, and 
this is the error complained of. 

The plaintiff’s evidence was as follows: 

First. The bond sued on, which was in the penal sum of 
twenty-five hundred dollars, dated April 28, 1873, payable 
to the plaintiff, and executed by her husband, Robert O. 
Besore, as principal, and the defendant in error, as surety. 
The bond recited that Tallulah O. Besore had filed her libel 
for divorce and bill guia timet against Oscar E. Besore, in 
Bibb superior court, under which he, the said Oscar E. 
Besore, had been arrested, and provided that if he should 
well and truly pay such amounts as might be ordered by 
the court from time to time, as alimony and counsel! fees, 
to the said complainant, then the bond to be void; else of 
full force and effect. 

Second. The interrogatories of Samuel Hall as follows: 
I know the parties. I was counsel for Tallulah O. Besore 
in a libel for divorce against her husband, Oscar E. Besore, 
and also in a bill in equity in aid of that libel, the princi- 
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pal purpose of which was to secure to her alimony, both 
temporary and permanent. Tallulah O. Besore was plain- 
tiff, and Oscar E. Besore was defendant in both the suits. 
Oscar E. Besore was arrested under an order of the chan- 
cellor, upon the proceeding in equity, and was required by 
that order to give bond and security to pay the alimony 
that might be awarded to the complainant. R. M. Patter- 
son, the defendant in this suit, joined with Besore in the 
bond ordered, upon which this suit is brought. 

Third. The interrogatories of Tallulah O. Besore (now 
Gibson), the plaintiff in the case, as follows: I re- 
ceived money from Oscar E. Besore through the hands 
of my counsel. I think it was in the year 1873. It was 
paid to me as alimony, by order of the court, as I under- 
stood. I think the amount was between two and three 
hundred dollars, but do not remember positively. 

Fourth. The order of the chancellor in the divorce case, 
dated August 14, 1873, awarding forty-five dollars a month 
from April 26, 1873, to the plaintiff, as temporary alimony, 
to be continued until further ordered, and one hundred 
and fifty dollars as counsel fees. : 

Fifth. The final verdict in the divorce suit (the date ot 
which does not appear), granting the divorce and refusing 
alimony. 

Sixth. The testimony of A. B. Ross, clerk of the supe- 
rior court, proving the loss of the original papers in the 
equity cause of Tallulah O. Besore against Oscar E. Besore. 

The question made by the bill of exceptions is, whether 
the court below erred in granting a non-suit on the fore- 
going evidence : 

1. It wes contended by counsel for defendant in error, 
that the bond was void, because the chancellor had no legal 
authority to order the defendant’s arrest and require him to 
give bond on a bill guia timet, and that the bond itself 
showed, by a recital therein, that it was executed by virtue 
of an order granted on a proceeding of that character, and 
was therefore prima facie void, and that the plaintiff had 
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failed to show that the order requiting the defendant to 
give the bond was such as the law authorized the chancel- 
lor to grant on the proceeding in ‘° ed before him. The 
presiding judge in the court belov eems to have adopted 
this view, and to have awarced the non-suit for this reason. 

We think that the mere recital in the bond that the ar- 
rest was made on a bill guia timct, it appearing that it 
was made by virtue of the order of the chancellor, was not 
even prima facie evidence that it was illegal. The pre- 
sumption in favor of the proper conduct of courts and ju- 
dicial officers acting within their legitimate sphere (Code, 
sec. 3753) operates in favor of the legality of that proceed- 
ing, and, if not conclusive, would certainly cast upon the 
defendant the burden of showing that it was illegal. 

But the plaintiff was not dependent alone upon that pre- 
sumption. The record of the proceeding under which the 
arrest was made was not before the court, having been lost, 
as shown by the testimony of the clerk, but Hon. Samuel 
Hall, associate justice of this court, testified for the plain- 
tiff that the bill was filed in aid of the libel for divorce, 
and that the principal purpose of it was to secure her ali- 
mony. It will not be contended that a chancellor, on such 
a bill, with proper allegations and proof, would not have 
authority to order the arrest of the defendant and require 
him to give bond and security for his compliance with any 
order that he might grant in the divorce case then pend- 
ing, for the payment of alimony to his wife. Such, at 
least, is our understanding and interpretation of the law. 
(See Code, sec. 3226, sub-sec. 7, and sec. 3230). What the 
allegations in this bill were does not appear, but the pre- 
sumption is that they were sufficient to authorize the 
granting of the order requiring the defendant to give the 
bond sued on. 

2. It was also contended by counsel for defendant in 
error that the verdict of the jury on the final trial of the 
divorce case, refusing to allow any alimony to the plaintiff, 
was a final settlement. of the question as to her right to 
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alimony, not only for the time subsequent thereto, but 
also for the time previous, the order of the judge being 
merely a temporar,;.\provision, subject to affirmance or 
disafiirmance by the vy, and that the verdict of disallow- 
ance amounted to a disafiirmunce of the judge’s order, and 
was a bar to the recovery of any arrearages on the amount 
allowed by him. - 

We do not concur in this view of the question. The 
statute (Code, section 17386 et seg.) draws a plain distine- 
tion between temporary and permanent alimony. The 
one is fixed by the judge in his discretion, and upon pas- 
sage of the order allowing it, the right. to the amount al- 
lowed becomes fixed and absolute until revoked or mod- 
ified by the judge, and may be enforced by writ of fieri 
facias or by attachment for contempt; and the failure to 
apply for the remedy to enforce it during the pendency of 
the suit cannot operate to deprive the plaintiff of the 
right to sue for it after the final verdict disallowing per- 
manentalimony. The verdict refusing permanent alimony 
is merely a declarat.on by the jury that the plaintiff shall 
not receive anything in future from her husband, and does 
not affect, one way or another, any allowance that may 
have been made previously by the judge. The right to 
this became fixed and absolute, and the jury had no power 
to deprive her of it by their verdict. 

As to the right to sue for arrearages of alimony, refer- 
ence is made to the following authorities cited by counsel 
for plaintiff in error: Barbeo vs. Barbee, 21 Howard (S. 
C. U. S.), 582 ; Emery vs. Neighbor, 2 Llalst , 142 (11 Am. 
Dee., 541); Fischli vs. Fischli, 1 Blackf., 360 (12 Am. Dec., 
251); McNamara’s case, 2 Bland., 566, note; Helms vs. 
Franciscus, Jd., 565, et seq. 

3. It was contended that the granting of non-suit was 
right, because it appeared that the bond sued on was given 
by the principal obligor while under arrest, and therefore 
while under duress. Ii: is difficult to see how this. could 
be the case, if the bond was given under the order of the 
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chancellor and in compliance therewith, as a condition of 
his release; but be that as it may, the plaintiff certainly 
had the right to have the question submitted to the jury. 
The bond having been given, it was incumbent on the de- 
fendant, if he desired to avail himself of that defence, to 
show that the principal obligor was under duress when he 
signed it. 

The question as to whether or not the surety could avail 
himself of the defence of duress upon the principal obligor 
at the time of the execution of the bond, where the duress 
was known to the surety at the time, is left undetermined 
by this court. See Code, section 2149; Brandt on Surety- 
ship, 121; Baldwin vs. Gordon, 12 Morton, La. An., O.S., 
3878; State vs. Burgy, 6 Robinson, La An., 63; Jarrett ve. 
Martin, 70 N. ©., 459; 6 Robinson, La., 60; Strong vs. 
Grannis, 26 Barb., 122; Blackburn vs. Wall, 21 Md., 208; 
Herrington vs. Davis, 13 Miss., 94; Sanders vs. Bobo, 2 


Baily (S. C.), 492; Caine’s Rep., N. Y., p. 9, note a; Rob- 
inson vs. Schuler; 4 Hunter (N. Y.), 166; Thompson ys. 
Lockwood, 15 Johns, 256; Brown vs. Ayer & Bates, 24 
Ga., 296; Governor vs. Williams, Dudley's Rep., 245; U. 
S. vs. Tingy, 5 Peters, 129; Burchert vs. Brown, 72 Penn. 
St., 375; Champion vs. Noyer, 2 Mass., 487. 

Judgment reversed. 


Fretps et al. vs. CARLTON c¢ al. 


1. A testator by will left his property to his wife for life, with re- 
mainder to two of his children. Before his death, he sold two lots, 
gave a bond for title, and took notes for the purchase money. The 
wife qualified as executrix. In 1868, she re-married, and in 1873, 
her second husband took out letters of administration generally, 
and not cum testamento annexo. Afterwards he bargained with a 
lawyer to reduce to possession all the lands which the testator 
claimed, scattered over different portions of the state, and agreed 
that the lawyer should have one-half of those so recovered. This 
attorney sent the notes for collection to others in the place where 
the land lay. By agreement, the lands in dispute were surren- 
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dered, and the bond for title and notes cancelled. The purchaser 
testified that this was an absolute cancellation ; the attorneys testi- 
fied that it was on condition that the land was to be sold by the 
administrator, the notes were to be paid, and if anything,remained 
it was to be returned to him, and if the proceeds were not suffi- 
cient to pay the notes, credit was to be given thereon. The land 
was sold, and the attorney purchased it. He conveyed one-half 
to the person acting as administrator, and ascertaining that the 
marriage took place after 1855, caused him to make a deed to his 
wife. This occurred in 1873 ond 1874; and in 1877, the attorney, 
the person acting as administrator and his wife conveyed to a pur- 
chaser, who went into possession and erected valuable improve- 
ments. The remaindermen brought ejectment against him : 

Held, that at the time of his death, the testator had the right to force 
the collection of the notes of the purchaser from him by suing, 
filing a deed and levying, or to bring ejectment against him, and 
the right to enforce payment from the land passed to the legatees 
under his will. The purchaser could file an equitable plea and 
cause a sale, or pay the debt and retain the land. 

.) There was privity between the attorney and the purchaser from 
the testator. 

.) The letters of administration granted to the acting administra- 
tor were void; but upon the marriage of the executrix, her letters 
abated, and her husband had power by statute to proceed :with 
the administration under the will until an administrator, with the 
will annexed, was regularly appointed, and to act as executor. 
Therefore the attorney acquired for the estate the right to sell the 
land and divide the proceeds as agreed on. 

:.) The purchaser from the testator could have himself sold the land 
to the lawyer, and the fact that the sale was made by the acting 
administrator at public sale was, in effect, the same, though the 
sale was void as an administrator’s sale; and while the attorney 
and the purchaser under him obtained no legal title, they did ac- 
quire what amounts to a perfect equity to one-half of the land, as 
against the remaindermen. 

(d.) Asto the other half, the attorney acquired no title, legal or equit- 
able; and having paid nothing for it, and conveyed it, through the 
acting administrator, to his wife, the life tenant, a deed from her 
and her husband to a purchaser only conveyed her life estate, and 
was not good as to the fee. 

(e.) A recovery by the remaindermen of all the land was wrong; and 
it was error to exclude from the consideration of the jury the evi" 
dence of the attorneys as to the settlement. 

(f.) A new trial should also have been granted on account of the die 
covery of a memorandum in writing of the settlement made as to 


the land. 
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(g.) The purchaser has no equitable right to set-off the improvements 
made by him on the half of the estate which was not his in equity, 
beyond the setting off of their value against mesne profits. 

(h.) The cases of McPhee vs. Guthrie & Co., 51 Ga., 83, and Dean, 
ex’r, vs. Feely et al., 69 Ga., 804, considered and distinguished from 
this. 

. When the court was requested to put his charge in writing, he 
should have put all of it in writing, and not have stated the issues 
orally to the jury. Nor was this cured by cautioning the jury not 
to regard what the judge said orally, if it conflicted with what he 
read to them. 


December 1, 1885. 


Estates. Ejectment. Remainders. Privity. Admin- 
istrators and Executors. Husbandand Wife. Sales. At- 
torney and Client. Evidence. Betterments. Equity. 
Charge of Court. Before D. A. Vason, Esq., Judge pro 
hac vice. Dougherty Superior Court. April Term, 1885. 


Reported in the decision 

D. H. Porg; R. F. Lyon, for plaintiffs in error. 

Smita & Jones; C. B. Wooten, for hidintiniia. 
Jackson, Chief Justice. 


An action of ejectment was brought by Ida R. Carlton 
and Lillian Janes against Taylor Fields for the recovery 
of two city lots on Flint street, in Albany, with the im- 
provements thereon, their title resting on the will of their _ 
father, which gave them a remainder estate in all the 
property he left, after paying his debts. To this suit, Fields 
filed two pleas, one the general plea of not guilty, and the 
other an equitable plea, setting up that he is an innocent 
purchaser for value without notice, and, if not protected 
by that fact in his title, that he was, at all events, entitled 
to be protected to the extent of the valuable improvements 
he had put on the lots since his purchase and possession 
thereof, under all the facts of the case. On the charge of 
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the court, the jury found for plaintiffs the premises in dis- 
pute, and thereupon Fields made a motion for a new trial, 
on many grounds therein stated, which was denied on each 
and all of them, and on this judgment of the court, error 
is assigned here. 

The facts disclosed by the record are, that the bequest 
gave all the estate to their mother for life, with remainder 
to these plaintiffs; that the two lots in Albany sued for 
in this action had been sold by the testator in his life-time 
to one D. S. Meeds, to whom he gave a bond for titles; 
that the purchaser, Meeds, went into possession, and put 
on the lots some buildings of small value; that Mrs. Janes, 
the mother of plaintiffs and life tenant of all the estate left 
by her husband, qualified as executrix; that she married 
one King in 1868, the year after testator’s death; that in 
1873, King administered, or took out letters of administra- 
tion on the estate—not letters cum testamento annewo, but 
general letters; that he, after he was clothed with these 
letters, bargained with Judge Bower, attorney at law, to 
reduce to possession all the lands testator claimed, widely 
scattered over the state, and agreed to give him one-half 
of those so recovered ; that these lands in dispute in this 
litigation alone were recovered by them; that the notes 
which Meeds gave for the land were sent to Hines & Hobbs 
by Bower for collection, and that the result was, by con- 
tract and settlement, made by Hines & Hobbs with Meeds, 
a delivery of the land to the administrator, and of the notes, 
none of which had been paid, to the purchaser, Meeds; or, 
as Meeds says, to a cancellation of the trade ; or, as Bower 
and Hobbs testify, to its cancellation, on condition that the 
two lots, with the shops put on them by Meeds, be sold by 
the administrator, the notes be paid, and if anything re. 
mained over of the proceeds of sale, it be paid to Meeds; 
that the two lots were put up for sale by the administra- 
tor, and Bower bought them; that he made a deed to 
one-half first to King, and then had King to convey to his 
wife, or relinquish title to her, on his ascertaining that 
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King individually had no interest, the marriage being after 
1866, the date of the woman’s act; that these deeds were 
made, the two first in 1873, and the other in 1874, and 
that these three persons—King, Mrs. King and Bower—'n 
1877, conveyed the lots to Fields; that Fields went into 
possession, and made valuable improvements amounting 
to several thousand dollars. 

So that the exact legal and equitable rights of the par- 
ties are not easily ascertained. 

1. It seems, however, clear that the’ remaindermen took, 
under the will of their father,only the interest of that 
father in remainder in the property which he left; the be- 
quest is (after ordering debts paid): 

‘*T will that the remainder of my estate, both real and personal, 
of any description, go to and belong to my much-beloved wife, Eliza- 
beth C. Janes, during her natural life, and after her death, to descend 
to my two youngest children, Ida R. Janes and Sarah Lillian Janes, 
to them and their heirs forever, my other heirs, viz., the heirs of 
Martha A. Hilsman, Leonidas G. Janes, Selah Bond, Mary J. Gib- 
gon, Louisa C. Glass and Sulelisia E. Janes, I have already and here- 
tofore gave [given] each of them more than I am able to give to the 
youngest ones named, the close of the civil war, and circumstances 
attending the same, having greatly reduced my worldly affairs.’’ 


His interest in these two lots at the time of his death 
was the right to make the purchase money out of them by 
getting judgment on the notes Meeds gave him, filing a 
deed to the land and selling the same under execution on 
the judgment, together with the improvements thereon, 
and thus, with the proceeds of sale, pay himself the pur- 
chase money, or to sue in ejectment for the land, when 
Meeds could have filed an equitable plea and brought 
about the same equitable result. This interest in these 
lots, therefore, in the end of any litigation to enforce it, 
is the right to recover the notes for the land out of its sale, 
with the improvements put on them by Meeds; and Meeds’s 
right was to pay the notes and retain the land, or to sell 
the land to whomsoever he pleased, and pay what he owed 
the testator therefor, and retain the balance the land sold 
for, if it brought him more than what he owed for it. 
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These plaintiffs took, under their fathers will, in re- 
mainder, whatever interest in these lots their father had 
when he died,—whatever that interest was. Their father 
gave them a remainder in all his property. His property, 
in respect to this transaction with Meeds, was these notes, 
with his right to recover them out of this land; and their 
estate in remainder is the same, to-wit, the purchase money, 
or the notes, for this land, with the right to make that pur- 
chase money out of the land. 

So that, if Meeds were still in possession of the lots, and 
they sued him on their mother’s death for them, he could 
set up his equitable right springing out of his bond for 
titles, and the improvements he had put on the property 
he bought from their father; or if Meeds had sold the land 
tu another, who had paid him for it, and his grantee had 
gone into possession and put up valuable improvements 
thereon, he, too, could set up successfully the same equit- 
able plea. 

Therefore, the question here is, what privity is there be- 
tween Meeds and Fields, who is in possession, who has 
made valuable improvements on the lots, and who has 
here an equitable plea to set them off, or to have the land 
sold and his equities therein estimated and allowed him. 
The learned judge pro hac vice held that there was none, 
and upon this view the case was tried and the verdict re- 
turned. 

It appears to us, after a careful study and close examin- 
ation of the whole case, that there is privity between 
Meeds and Bower, one of the grantors of Fields, and there- 
fore that there is such privity between Meeds and Fields 
as will enable the latter to set up and sustain equitable 
rights, which have been ignored on the hearing. 

Bower contracted with King, acting as administrator of 
the testator, to recover the possession of lands stretching 
from Walker to Dougherty counties, King agreeing to pay 
him for his labor the one-half of those Jands so recovered, 
or the value of that half. Among the cases turned over 
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to him were these two lots in Albany, and these promissory 
notes having this lien on these lots, so to speak, were en- 
trusted to Hines & Hobbs, lawyers in Albany, by Bower, 
not residing there, to be collected. Thereupon, Hobbs saw 
Meeds and contracted with him, and he and Bower settled 
the case, to avoid litigation with Meeds, upon the terms 
that the notes should be surrendered to Meeds, and the lots of 
land sold, and Meeds should have whatever over the amount 
of the notes it brought. This is the testimony of Hobbs 
and Bower, while Meeds testifies that the settlement was 
a simple cancellation. The discovery of a memorandum 
of the settlement since the trial, on which one ground of 
the motion for a new trial is based, puts the version of the 
settlement given by Hobbs and Bower beyond controversy, 
all of which was regarded immaterial by the court below; 
and in one view, it is not very material, because, if the 
trade was cancelled, the land was recovered by Bower, 
and the contract he made with King gave him half of it 
on its recovery. But it seems clear that the settlement 
was to sell the land at administrator’s sale, and if it brought 
more than purchase money, Meeds was to have the balance, 
and if less, the notes were to be credited and Meeds was 
to pay the difference. 

But it may be said that Bower’s agreement with King 
did not bind the estate of Janes, because his letters were 
void. We agree with the presiding judge that they were 
void; but it does not follow that the contract to.recover 
the land and get half is not good. Upon the marriage of 
Mrs. Janes to King, her letters testamentary abated, but 
King eoinstanti was clothed with power by statute to go 
on with the administration under the will until an admin- 
istrator, with the will annexed, was regularly appointed by 
the ordinary. Code, §2443. This is its enactment: “ Until 
the appointment of a representative of the estate, the 
husband may act in right of his wife. and shall be respon- 
sible asif he was executor.” Ifhis letters, then, were void, 
no representative had been appointed, and his authority 
to act as executor remained good by virtue of the statute. 
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It follows that, by virtue of the settlement made by 
- Hobbs and Bower with Meeds, they acquired for the estate 
of Janes from Meeds the right to sell the land and divide 
the proceeds as agreed upon. Meeds could have sold it 
to Bower himself, paid off the indebtedness for purchase 
money and pocketed the balance. What practical differ- 
ence does it make that he authorized him to sell or have 
the land sold? If he had sold and conveyed himself, 
Bower would have stood 1n his shoes with all his rights; 
if he authorized King to sell, what difference does it make 
in equity? None that we can see, especially when the 
apparent, natural equity is that this innocent purchaser 
for value should not lose all the value of the improve- 
ments he put upon the property. It should be borne in 
mind, too, that though King’s letters were void, he was 
still clothed with power as executor until an administra- 
tor was appointed, and liable as such; and while the order 
to sell as administrator was void, yet he did, as executor, 
have the right to collect these notes as assets and make 
settlements thereof; and the settlement he made with 
Meeds through his counsel seems just and equitable. 

By this settlement of the case, which had thus arisen 
between the acting executor of Janes and Meeds, made to 
save expenses and costs, it appears, Meeds being unable 
to pay the purchase money, the land was recovered by the 
estate of Janes to be sold; it was suld, and Bower bought 
it, and King, as administrator, made him a title to it. 
Therefore, by the action and agreement of Meeds, it was 
sold to Bower by King, as administrator, it is true, but 
still by virtue of a settlement with Meeds, who was in 
possession of the land, and who must have been ejected 
from it by suit, or must have yielded his assent by settle- 
ment, before it could have been recovered and sold. Thus, 
it seems to us that Meeds was a party to this sale. He 
was interested therein. Had the lots, with his improve- 
ments, brought more than the purchase money and interest, 
the excess of the sum the lots brought was to be paid to 

v 75-36 
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him, and if they did not bring enough to pay the purchase 
money, he was to supply the deficiency; so that, in sell- 
ing the land, King was his agent in carrying into effect the 
arrangement which paid his debt to the estate of Janes, 
and by which he would have received something additional, 
if the lots had keen sold for more than enough to extinguish 
his debt. Substantially it is the same as if he had sold it 
himself, or had got King to sell it privately for him, and 
pay the estate of Janes his debt to that estate; that he 
sold it publicly by the settlement and contract of Meeds, 
surely in equity ought not to affect the equitable rights 
derived from the sale; that the public sale was made by 
King, as administrator, and not as representing the execu- 
trix named in the will, and whom he had married, and by 
virtue of that marriage could act as executor till a regular 
representative was appointed to administer de bonis non, 
with the will annexed, the estate of Janes, should not des- 
troy all the equities of an innocent purchaser who bought 
for value at the sale. 

Whilst, therefore, Bower, who bought at the sale and 
sold to Fields, the defendant, acquired no strictly legal 
title at this sale, because it was made irregularly, and 
Fields acquired none from him, yet Bower did acquire 
what amounts to a perfect equity to one-half of these lots 
against these plaintiffs. He paid this estate full value for 
his half thereof by his labor and management as counsel. 
He acquired the possession of it for all interested therein 
in remainder or otherwise; and by contract with King, 
who, as acting executor under the statute, contracted with 
him to pay half the lots, if recovered, he became entitled 
to half this land, and though King conveyed it all to him 
under an illegal sale made under void letters, and thus 
conveyed him no strictly legal title, the payment of half 
the purchase money of’ the land by his labor and his pos- 
session thereunder give him that perfect equity thereto 
which will defend or recover in ejectment. So that he 
could defend against these remaindermen his possession 
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of one-half of the lots, had he retained it; and when he 
conveyed to Fields, the defendant here, he transmitted to 
him the equity he himself had; and as Bower held un- 
der a sale made by one substantially Meeds’s agent, and 
sold to Fields, Fields is in privity with Meeds; and his 
equity thus derived from Bower is strengthened by the 
fact that he innocently bought the entire property, and has 
put valuable improvements thereon. 

The conclusion, it seems to us, must be that the facts 
make a successful defence for Fields to one-half of this 
property. 

In respect to the other half, it seems to us that Bower 
has no title, legal or equitable; none legal, because he got 
none. He paid this estate nothing for it, and has none 
equitable. He made a deed to Mrs. King virtually, first 
to King, and by his relinquishment to his wife, to her. But 
he did not recover this land from Meeds for her except for 
her life; and this conveyance transmitted nothing to these 
plaintiffs entitled to the remainder. Therefore, Bower’s 
deed to Fields did not convey this other half, for he turned 
it allover to Mrs. King; and Mrs. King was only entitled 
to a life estate, and therefore her conveyance to Fields is 
only good for her life estate. It did not convey the re- 
mainder in fee. Nor does King’s conveyance—for all three 
joined in it—pass any title out of these remaindermen into 
Fields, for he had none. All that Bower tried to convey 
to him he had relinquished to his wife, and he had no pre- 
tense of a title of any sort to any part of the land. 

The conclusion we reach is that, under the facts dis- 
closed by this record, together with the memorandum of 
the settlement with Meeds, the recovery of all the prem- 
ises in dispute is wrong; that the exclusion from the jury 
of the consideration of the evidence of Hobbs and Bower 
touching the settlement with Meeds is error, as well 
as the denial of the new trial on account of the discovery 
of the memorandum in writing of that settlement, and 
that there should be a new tria] on the lawand equity of 
the case. 
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We cannot see that Fields has any equitable right to 
set off the improvements he put on the half of the estate 
not his own in equity, beyond the setting off of their value 
to extinguish the mesne profits, and this was allowed him 
by the court below. 

We have examined the case of McPhee vs. Guthrie & 
Co.,in 51 Ga.,83, and find that the case there was decided 
on its own particular facts. The title had not gone into 
Guthrie & Co., but simply a mortgage deed was made to 
them, and Chief Justice Warner, in the opinion, lays stress 
on that fact. They were mortgagees, and had a lien inlaw 
and equity only on the land as it stood before sold to Mc- 
Phee, who put the improvements upon it; and the court 
held that, in that case, the purchaser could set off improve- 
ments in equity, and recover their value, after paying the 
principal and interest on the mortgage out of the land be- 
fore improved, directing the sale of the land, and that the 
mortgage be first paid out of the land, less the improve- 
ments, and then the value of the improvements be paid 
to McPhee, the claimant. But the case at bar is a case of 
title in these legatees in remainder, after the lots were 
recovered, and no legal purchase at all by Fields, and no 
perfect equity to one-half of the land. 

So in Dean, ew’r, vs. Feely ct al.,69 Ga., 804, it will be 
seen that the extent to which this court went was to allow 
the purchaser for value, without notice, to set off improve- 
ments against all mesne profits before, as well as after, 
their erection, and in that case, too, there was no doubt 
about the bona fides of the purchaser. But the ruling on 
the facts allowed the purchaser only to extinguish mesne 
profits, but not to trench at all on the corpus. 

2. We think further, that when the court is requested to 
put his charge in writing, all should be in writing, and an 
oral submission of the issues violates the rule. The proper 
statement of the issues is a very important part of the 
charge, and should be in writing, as well as the balance of 
the charge; nor will the caution to the jury not to regard 
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what the judge said orally, if it conflicted with what he 
read from the writing, cure the error. It might confuse 
them greatly, if no other harm was done. We say noth- 
ing about equities between King and these remaindermen, 
and how far they may have been transmitted in equity to 
the plaintiff in error, so as to be set off in his favor against 
them out of the proceeds or their half.- We mean, their 
indebtedness to him for support during minority. No 
facts are here, in regard to it, sufficient to enable us to say 
aught about it. 
Judgment reversed. 


Stone vs. Moore ef ai. 


Where to a suit on certain promissory notes a plea was filed, alleging 
that the notes were given for the purchase money of land, and 
that the consideration had wholly failed, because the vendor rep- 
resented the land to be fertile, to have a spring on it, and to be cov- 
ered with hickory wood, all of which was false, such plea was prop- 
erly stricken on demurrer, there being no plea of damages in abate- 
ment of the purchase money, and no offer to annul the contract, and 
it not appearing that the purchaser was deprived of the opportunity 
of inspecting the land for himself by the fraudulent acts or con- 
duct of the vendor. Such things as the soil, timber or springs on 
land are open to inspection, and the purchaser is wilfully negligent 
if he fails to look and see for himself, and neither law nor eauity 
will relieve him from his own want of diligence. 


November 17, 1885. 


Fraud, Consideration. Pleadings. Warranty. Dam- 
ages. Laches. Equity. Before Judge Wits. Chatta- 
hoochee Superior Court. March Term, 1885. 


Reported in the decision. 
C. J. Supp; ©. J. THornton, for plaintiff in error. 


W. B. Bort, by S. B. Hatcuer, for defendants. 
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BLANDFORD, Justice. 


Moore sued Stone on several promissory notes. Stone 
filed a plea, in which he alleged that said notes were given 
for land, and that the consideration of the same had wholly 
failed, because Moore represented that the land was fertile, 
and had a good spring on it, and was covered with hickory 
timber, all of which was false. This plea was demurred 
to by Moore. The courts sustained the demurrer, and this 
is the decision complained of. It will be noted that there 
is no allégation that Stone was prevented from examining 
the land by any act of Moore, and also there is no offer to 
rescind the contract made by Stone, as appears by the 
plea. 

We think the demurrer well taken to the plea, under 
section 2635 of the Code, sub-sec. 4, and also section 2652. 
By this last section it is enacted that “a breach of war- 
ranty does not annul the sale if executed, but gives 
the purchaser a right to damages. It may be pleaded 
in abatement of the purchase money.” There is no 
offer to annul the sale in this case, and there is no plea 
of any damages sustained by Stone in abatement of the 
purchase money. When the consideration of a contract 
is for land, the purchaser contracts with his eyes open, 
and if he is not in some way deprived of the opportunity 
of inspecting the land for himself by the fraudulent acts 
or conduct of the vendor, he will not be heard to complain ; 
such things as the soil growth or springs on the land are 
open to inspection, and he is wilfully negligent if he fail 
to look and see for himself; it is his fault and negli- 
gence, and he cannot be heard, either at law or in equity, 
to complain of the conduct of the other party, the effects 
of which could have been averted by slight diligence on 
his part. Code, §3126. 

Judgment affirmed. 
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LEDSINGER vs. THE CENTRAL LINE STEAMERS. 


' 


Where suit was brought against the Central Line Steamers, a co- 
partnership alleged to be engaged as common carriers in running a 
line of boats, and composed of an individual and a railroad com- 
pany, in whose charter no power to form such a partnership ap- 
pears, such action was demurrable. There was nothing in it to 
amend by, and it was proper to refuse an amendment by which it 
was sought to sue the natural person and the company as individ- 
ual tort feasors united in a common venture as carriers. 


November 17, 1885. 


Railroads. Partnership. Actions. Amendment. Torts. 
Before Judge Witut1s. Muscogee Superior Court. May 
Term, 1885. 


The original suit in this case was: by Ledsinger against 
Samuel J. Whitesides and the Central Railroad, as part- 
ners, under the name of the Central Line Steamers, for 
the loss by fire of certain cotton shipped by the plaintiff. 
The body of the amendment was as follows: 


‘* And for this also, that afterwards, to-wit, on the 2d day of April, 
1884, the said Central Line of Steamers, being the name that cer- 
tain steamboats, navigating the Chattahoochee, Flint and Apalachi- 
cola rivers, between the city of Columbus, in Muscogee county, Geor- 
gia, and the city of Apalachicola, in Florida, adopted to distinguish 
their said boats from certain other lines of boats on said rivers, said 
competing lines being known as the People’s Line and Merchants and 
Planters’ Line, the said Central Line of Steamers being certain 
steamboats named ‘‘ Julia St. Clair,’’ ‘‘ Bandy Moore,’’ ‘‘ Geo. W. 
Wiley,’ ‘‘ Wm. S. Holt,’’ ‘‘ Rebecca Everingham”’ and ‘‘ Naiad,’’ and 
other boats, names unknown t» plaintiff, the same being navigated 
and run on the rivers aforesaid, from the year 1868 to the present 
time, and during said period of time, as common carriers of freight 
and passengers, from Columbus, Georgia, to Apalachicola, Florida, 
with head office in Columbus, Georgia, and with Samuel J. White- 
sides, as agent, in charge; that the said Central Railroad and Bank- 
ing Company, of Georgia, a corporation, whose principal office is in 
the city of Savannah, Chatham county, chartered and empowered as 
a railroad and common carrier of freight and passengers for hire, and 
run and have owned, leased or controlled, and controlled for a long 
period of time, to-wit, since 1868, and to the present time, said Central 
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Line of Steamers, and have, by and through the agency of said Samuel 
J. Whitesides, navigated and run said Central Line of boats on said. 
rivers, and have he'd, used and occupied said Central Line of Steamers 
as part of their corporate property, and have navigated said rivers as 
they deemed most beneficial to their interest, and said Central Rail- 
road and Banking Company, of Georgia, have and are now operating 
said Central Line Steamers in a manner which has greatly facilitated 
the business of said Central Railroad and Banking Company, of Geor- 
gia, as common carriers of freight and passengers, and have, by and 
through the agency and means of said Central Line of Steamers, sus- 
tained a competition on said rivers between competing lines of in- 
corporated boats and other competing line cf railroads engaged in the 
carriage of freights and passengers for hire and reward in the terri- 
tory adjacent to and tributary to said rivers. And the said Central 
Railroad and Banking Company, of Georgia, and the said Samuel J. 
Whitesides did, on and prior to said 2d of April, 1884, advertise and 
offer themselves to the public as common carriers, both for passengers 
and freight, upon said rivers from Columbus, Georgia, to Apalachi- 
cola, Florida, and intermediate landings by and throuzh the said 
Central Line of Steamers; and as such did, on said 2d day of April, 
1884, at Fort Gaines, Georgia, take and receive from petitioner on their 
steamer, Everingham, a certain lot of 24 bales of lint cotton of the 
aggregate weight of 11,364 lbs., marked and known as 16 b/c Rat, 
2b/cz, 4b/c MT, 2 b/c SP, same being securely packed in bales 
and covered with bagging and iron ties, being delivered in good order 
and condition, as required by law, same being the property of peti- 
tioner and of the value of twelve hundred and fifty ,4, dollars, 
which said cotton the said Central Railroad and Banking Com- 
pany, of Georgia, and the said Samuel J. Whitesides, then and there, 
in consideration of certain freight to be paid, undertook and promised, 
safely and promptly, to transport to Columbus, Georgia, and then in 
good condition to deliver to your petitioner ; but said parties, or either 
of them, not regarding their said promise and undertaking, and in dis- 
regard of their duty and the law, as carriers of passengers and freight 
by steamboats, and with intent toinjure and defraud your petitioner, 
so negligently and carelessly carried said cotton and managed said 
steamboat whereon it was shipped, that said cotton was, by the want 
of due and ordinary care, and by the gross negligence of the Central 
Railroad and Banking Company, of Georgia, and said Samuel J. 
Whitesides, their agents and servants, as well as by reason of re- 
ceiving on said boat of other cotton, as frieght, not compactly pressed 
and thoroughly covered with bagging or other similar fabric, and not 
secured with good rope or iron bands, contrary to law, and over pro- 
test of your petitioner, as well as not having in good order and ready 
for immediate use, their pumps, pipes, cocks, valves, hose and _noz- 
zles for pumping and throwing water in extinguishment of fire, in 
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violation of law and through gross negligence and carelessness, and 
by reason of said boat not having and keeping a suitable number of 
watchmen, and by reason of the gross carelessness and want of skill 
and caution of said Central Railroad and Banking Company, of Geor- 
gia, Samuel J. Whitesides, and their officers, servants and agents, in 
the use of an electric light without a globe, the same being in close 
proximity to certain cotton (all of which was well known to the offi- 
cers, agents and servants of said boat, but unknown to petitioner), 
by reason of which all of said cotton was burned and entirely lost to 
petitioner. And the said Central Railroad and Banking Company, of 
Georgia, and the said Samuel J. Whitesides, joint tort feasors, or 
either of them, have failed and refused to deliver said cotton, or any 
part thereof, to your petitioner, or pay him the value thereof, al- 
though often requested s» to do, to the damage of petitioner twelve 
hundred and fifty , 4) dollars.’’ 


Hatcner & Peasopy, for plaintiff in error. 
Prasopy & Brannon, for defendant. 
Jackson, Chief Justice. 


A suit was brought by the plaintiff in error against the 
Central Line Steamers, a copartnership engaged as a com- 
mon carrier, composed of Samuel J. Whitesides, of the 
county of Muscogee, and the Central Railroad and Bank- 
ing Company, of Georgia, a corporation whose principal 
office is in Savannah, Georgia, said partnership using the 
firm name and style of Central Line Steamers. To this 
there was a demurrer filed, that there could be no recovery, 
because there could be no such partnership formed by said 
corporation. Whereupon a motion was made to amend, 
as set out in the report at the head of this opinion, and the 
amendment was disallowed, and the demurrer sustained, 
and case dismissed, and error is assigned here on this judg- 
ment. 

The original action was demurrable, as ruled in Gunn vs. 
Central Railroad and Banking Company et al., decided at 
the February term, 1885, 74 Ga., 509. It having been 
then ruled that this corporation could not form a copart- 
nership, and that such a copartnership did not exist, be- 
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cause the act of the corporation in entering into it was 
ultra vires, it. must follow that nothing was sued in the 
original declaration, and therefore there is nothing to 
amend by, and the amendment which appears to be an 
effort to sue the partners now as individual tort-feasing 
cairiers united in a common venture as carriers, having 
nothing to rest upon in court, cannot stay there, and must 
leave with that nothing on which it hangs. 

There was no error, therefore, in denying the motion to 
amend and in dismissing the action 

Judgment affirmed. 


Tue Srycer MANoFACTURING CoMPANY vs. MARTIN. 


Whether a case involves more than $50.00, and therefore can be ap- 
pealed from a justice’s court to the superior court, is to be deter- 
mined from the summons and the cause of action thereto attached. 
Where the summons required the defendant to appear and answer 
to a suit for the recovery of a sewing machine worth $50.00, with 
no other copy of the cause of action attached thereto, an appeal to 
the superior court did not lie. Nor was the case rendered appeal- 
able because the affidavit made to require bail stated that the hire 


of the property was worth $36.00. 
November 17, 1885. 


Justice Courts. Appeal. Before Judge WiLLis. Mus- 
cogee Superior Court. May Term, 1885. 


Reported in the decision. 
Hatcuer & Peasopy, for plaintiff in error. 


B. A. Toornton ; W. A. Litre, for defendant. 


Hatt, Justice. 


This appeal from a justice’s court to the superior court 
was dismissed, because, as alleged, the amount claimed did 
not exceed fifty dollars. Code, §4157(b). It is insisted, 





OCTOBER TERM, 1885. 571. 


Phelps vs. The State of Georgia. 


however, that the amount claimed in this instance did ex- 
ceed that sum; that the affidavit requiring bail alleged 
that the machine sued for was worth fifty dollars, and that 
its hire was worth thirty-six dollars, and that the aggre- 
gate of these sums ($86) was the amount in controversy. 
The only pleading in a justice’s court is a summons, to 
which the justice is required to attach a copy of the cause 
of action sued on. Code,§4136. To this we must look, not 
only for the character, but the amount of the claim. In 
this instance, the summons, to which was attached no copy 
of the cause of action, required the defendant to appear 
and answer to a suit for the recovery of a sewing machine 
worth fifty dollars. Tested by the pleadings, the amount 
involved did not exceed that sum, and no recovery could 
have been had in excess of that amount, and from such a 
judgment rendered by the justice an appeal did not lie 
to the superior court; consequently there was no error in 
dismissing the same, either under the law as it stood prior 
to the act of 1879 (Acts 1878-9 pp., 153, 154) or under 
that act. Ztbbs vs. Williamson, 61 Ga., 74. 
Judgment affirmed. 


PueEtps vs. THE StTaTE oF GEORGIA. 


. The verdict was fully sustained by the evidence. 

. When taken in connection with the entire charge of the court, in- 
cluding the charge on the subject of reasonable fears, there was 
no error in charging that ‘“‘if Daniel (the deceased) was cursing 
Phelps (the defendant), and called for his pistol, and Phelps 
pulled his pistol out and shot him, that would not reduce the 
crime from murder to manslaughter.”’ 

. There was no error in refusinga continuance on the ground of the 
absence of a witness just heard of on the morning of the trial, who 
would swear to certain statements of the wife of the deceased, it 
not being shown in any way that the wife would not swear what 
she had stated to the witness. 

. When the jury request the court to re-charge them on any point, 
it is his duty to do so, and the consent thereto of defendant’s coun- 


sel is not necessary. 
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(a.) Counsel and the prisoner were present in this case, and no ob- 
jection was made or exception taken. 

(b.) There was no error in telling the jury the punishment of the 
different grades of homicide, especially when it was for them to 
fix the punishment in one of the grades. 


November 17, 1885. 


Criminal Law. Charge of Court. Continuance. Prac- 
tice in Superior Court. Before Judge Stmmons. Randolph 
Superior Court. November Adjourned Term, 1884. 


4 

Joe Phelps was indicted for the murder of H. J. Daniel. 
Un the trial, the evidence for the state showed, in brief, 
as follows: Phelps and one Turner went by the house of 
Daniel about dark in the evening. They were talking 
loudly and cursing. They asked for Daniel. At first, the 
wife of the latter refused to answer, but finally told them 
that he was not at home, but had gone to a neighbor’s. 
They then left. In two or three minutes, some one hal- 
looed and a pistol fired. Daniel’s voice was heard crying, 
“Oh! Lordy!” and calling to his daughter to bring him 
his pistol. He was found seventy-five or eighty yards 
from the house mortally wounded. He stated to those 
who came to him that he heard the loud talking and curs- 
ing, and turned back to protect his family; that he met 
the defendant and Turner; that he stated to them that if 
they had no more respect for him, they must have for his 
family; that his wife was sick; and that if they did not 
cease cursing and disturbing his family, he would prose- 
cute them; and that thereupon the defendant cursed him, 
drew his pistol and fired on him. He made dying declar- 
ations several times, to the effect that the defendant shot 
him. 

On behalf of the defendant, Turner, his comrade, at the 
time of the shooting, testified, in brief, as follows: They 
were returning from a place where the defendant had been 
to collect a debt, and went through the field as a shorter 
path. No threats or insulting words were used at Daniel’s 
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house. They passed the house, but spoke only to each 
other. They met Daniel in a path or road leading to the 
public road. He asked what they were hallooing so loudly 
about his house for. Turner said he didn’t do it. Daniel 
called him a damned liar, caught hold of him and shook 
him, then turned him loose, called to his daughter to bring 
him his pistol, and started towards the house, while the 
defendant and Turner staried to walk on. Daniel went 
only a short distance, then came back, caught hold of the 
defendant and threw him “in the edge of the road.” 
Phelps shot him. He then cried, “Oh! Lordy.” The 
witness and the defendant were second cousins; they had 
been drinking a good deal that night, and had a pint flask 
of whiskey with them, The defendant was about half tight, 
and the witness was “just abot sober.” 

Another witness was introduced to show certain state- 
ments made by the wife of the deceased when he called 
for his pistol, ete. 

The jury found the defendant guilty, and recommended 
that he be imprisoned for life. He moved for a new trial 
on the following grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court refused to grant a continuance 
on account of the absence of a witness just discovered that 
morning, by whom the defendant expected to show certain 
statements made by the wife of the deceased, to the effect 
that the defendant and his comrade did not use any abu- 
sive, threatening or insulting language and did not ask 
where Daniel was. 

(3.) Because the court charged as follows: “If Daniel 
was cursing Phelps, and called to his daughter to bring him 
his pistol, and Phelps pulled his pistol and shot him, that 
would not reduce the crime from murder to manslaughter.” 

(4.) Because, after the jury had retired, they returned to 
the court-room, and at their request the court charged 
them as to the different penalties attached to the crime of 
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manslaughter in its different grades, the defendant or his 
counsel not consenting thereto. 
The motion was overruled, and the defendant. excepted. 


L. S. Cuastarn ; A. Hoop & Soy, for plaintiff in error. 


J. H. Guerry, solicitor general, for the state. 


Jackson, Chief Justice. 


1. The plaintiff in error shot deceased with a pistol, 
which he had concealed upon his person, a short distance 
from the home of deceased—so near that his voice could 
be heard calling upon his little daughter, Alice, to bring 
him his pistol, and so near that his agonizing cry, on being 
shot, “Oh, Lordy! Oh, Lordy!” was heard by his wife in his 
house. There are no mitigating circumstances. A flask 
of whiskey in the pocket of the murderer, and a pistol con- 
cealed upon his person, ready for any murderous use, tell 
the usual tale when one man hurries his neighbor’s soul into 
eternity. These, so far from mitigating, only tend to in- 
crease the enormity of the crime. The concealed pistol on 
the person is a defiance of law, a sort of deliberate prepa- 
ration beforehand to kill, if he met in any rencontre, a 
fellowman,—an evidence of general disregard of human life 
ard of misanthropic malice towards the race. The flask 
of whiskey indicates the habitual use of an intoxicating 
beverage, whose effect is to inflame passion and unhinge 
reason to the extent that the outlaw, defiant of the pro- 
hibition of his country against the carrying of concealed 
weapons, and bad enough in such defiance, seems unwill- 
ing to be governed by the little reason kept cool, which 
such a man possesses, but appears determined to deprive 
himself of that little from the flask worn close by the pis- 
tol. Whatcan such a man expect but to reach the gallows, 
unless the mercy of jurors confine him for life in the peni- 
tentiary ? 

Even conceding that the version given of the transac- 
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tion by the companion of this outlaw be the truth of the 
case, the murde:er shot the deceased when he must have 
known he was unarmed, for he had not time for the little 
girl to bring his pistol, and with no provocation, except 
possibly the call for the pistol and the seizure of his per- 
son. That seizure amounted to nothing, for but a moment 
before he hed seized the other and had loosed him without 
hurting him at all; and of course, the two men could have 
defended themselves against one without killing that one. 

But the jury believed the dying declarations of the de- 
ceased, spoken by him where he fell, and within so short 
a time, and in a place which make the declarations not 
only the utterance of a dying man, hastening to the bar of 
judgment, but make the words then spoken acts as part of 
the res gestw; and those declarations make murder with- 
out any provocation at all, from his dying lips, eccording 
to what two or three testified they heard him say, and un- 
provoked, naked, deliberate murder, according to what he 
narrated with a gasping breath to another who leaned over 
him to catch his words. 

2. The charge of the court, like the usual utterances of 
Judge Simmons from the bench to the jury, is full, clear 
and apposite, giving every possible phase of the evidence 
under the law,—not only fair, but favorable to the plaintiff 
in error. 

The single extract excepted to by his counsel, and made 
one ground in the motion for a new trial, is, as we think, 
even standing alone, sound law, but when read with all 
the rest of the charge on the same subject, it is impossi- 
ble to detect any shadow of error therein. That extract 
is, “ If Daniel was cursing Phelps, and called for his pistol, 
and Phelps pulled his pistol out and shot him, that would 
not reduce the crime from murder to manslaughter.” In 
another part of the charge, the law, in respect to conduct 
exciting the fears of a reasonable man of serious injury to 
himself, is fully given. 

3. The case should not have been continucd on the 
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ground stated. It was the absence of a witness, just heard 
of that morning, who would swear to certain statements of 
the wife of deceased, without showing that the wife would 
not swear on the stand what she stated to the witness, either 
by her evidence on the committing trial or otherwise. 

4. When the jury request the court to re-charge them 
on any point, it is the duty of the court to do so, and the 
consent thereto of defendant’s counsel is not necessary. 
Counsel and prisoner were present, and no objection was 
made or exception taken. Nor is there error in the court’s 
telling the jury the punishment of different grades of 
homicide, especially when it is for them to fix the punish- 
ment in one of the grades. To act with the absolute power 
which the law gives the jury judiciously, it is well that 
they should know, not only all the grades of homicide, but 
the punishment of each. It does not appear, and there- 
fore did not exist as true, that the judge did not tell them 
the correct law, and that they had no discretion or right 
of interference except in murder. Certainly the informa- 
tion given by the court to the jury, at their request, did 
no harm; for we close with the remark that the plaintiff 
in error is wonderfully, almost marvelously fortunate, that 
the verdict spared his life. 

Judgment affirmed. 





MemMMLER vs. THE StaTE or GEorGrA. 


. Where an indictment charged a husband with the offense of whip- 
ping, beating and cruelly maltreating his wife, there was no error 
in allowing several witnesses to testify to several distinct beatings 
within two years prior to the indictment. It was error to require 
counsel for the state to elect one of these transactions on which 
he would rely, and when the election was made, to rule out all 
evidence in relation to the other transactions, but this was an 
error against the state of which the defendant could not complain. 

(a.) If a certiorari was properly dismissed, the judgment will not be 
reversed, though the court based it upon a” erronevus reason. 
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2. If the defendant in a criminal case, in which he was charged with 
beating his wife, examined her as a witness, without objection 
from counsel for the state, the latter were entitled to impeach her 
credit in any of the modes prescribed by law, including the mak- 
ing of contradictory statements, proper foundation therefor first 
being laid. 

3. The remarks of counsel in respect to the purpose and effect of 
impeaching testimony were legitimate and proper, and there was 
no error in refusing to check him therein. 

4. The right of peremptorily challenging jurors does not exist in trials 
in the county court, but the defendant can only get rid of a 
juror by showing him subject to legal exception on examination 
by the court on his voire dire, in which event he is set aside for 
cause, and his place is supplied by a talesman. In this case, the 
juror, although he had once had some trivial misunderstanding 
with the defendant, had not formed or expressed any opinion as 
to his guilt or innocence from having heard any of the evidence 
under oath, had no bias or prejudice for or against him, and was 
perfectly impartial between him and the state. 

. Where a criminal case has been tried in the county court, and a 
certiorari is applied for, no writ shall be granted unless the accused 
shall first have filed his affidavit setting forth that he has not had 
a fair trial, and that he has been wrongly and illegally convicted, 
and unless the applicant shall give bond or make an affidavit in 
forma pauperis. The requirement as to the time and manner of 
executing the bond is not clear; but if it accompanies the appli- 
cation for the writ, and the judge of the superior court approves it, 
that would be sufficient ; and semdle, that if no bond accompanies 
the application, but the judge of the superior court grants a cer- 
tiorari upon the applicant’s giving bond, and the bond thereupon 
is given and the writ issued, this would be sufficient. : 
December 22, 1885. 


Oriminal Law. Wite-beating. Witness. Impeach- 
ment. Husband and Wife. Attorney and Client. Jury 
and Jurors. County Court. Before Judge Fain. Bartow 
Superior Court. January Adjourned Term, 1885. 


Reported in the decision. 


GraHAM & GRaHay, for plaintiff in error. 


J. W. Harris, Jr., solicitor general, by Roserr B. 
Tripre; J. J. Conner; A. S. Jonnson, for the state. 
v 75-37 
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Hatt, Justice. 


The defendant was charged by the grand jury of Bartow 
county with the offense of whipping, beating and cruelly 
maltreating his wife. The bill of indictment was trans- 
ferred by the superior court to the county court, and on 
his trialin that court, he was found guilty and sentenced 
to pay a fine of three hundred dollars and cost, and in the 
event of his failure to pay said fine, he was ordered to the 
chain-gang to labor on the public works for the space 
of twelve months. He sought to remove this sentence 
and conviction by writ of certvorari to the superior court. 
The writ was ordered to issue previous to his giving, or at- 
tempting to give, bond, as required by section 302 of the 
Code. The court, inordering the writ, directed it to issue 
and operate as a supersedeas upon the applicant for cer- 
tiorart giving bond in the sum of two hundred dollars, 
conditioned for his appearance to answer the final order, 
judgment and sentence of the court. The order for the 
writ was signed on the 4th of November, 1884; the bond 
was given on the 13th day of the same month, and was, 
together with the petition and sanction of the judge, filed 
in the clerk’s office of the superior court two days there- 
after, when the writ issued and was served on the county 

* judge, who answered the same. When the cause came on 
for a hearing in the superior court, it was, on motion of the 
state’s counsel, dismissed, and the sentence and judgment 
of the county court thereby affirmed. The ground on 
which the motion to dismiss was made, and upon which the 
judgment dismissing it was placed, is that “no bond, such 
as is required by section 302 of the Code, wus given by the 
plaintiff in certiorari previous to the order directing the 
writ, to issue.” 

1. If this result would have followed, and the certiorari 
should have been dismissed for other controlling reasons, 
then it would be quite immaterial whether a right or wrong 
reason be given for the action of the court. No practi- 
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cal result could be attained by the correction of a techni- 
cal or immaterial error, admitting that one was committed, 
of which, however, we are not satisfied. But we are fully 
convinced, from the facts disclosed by this petition, that it 
should not have been sanctioned, and were there any doubt 
from the petition itself upon that subject, the doubt was 
dispelled by the judge’s answer to the writ. The only 
error that we find among the numerous assignments made 
by the petition was against the state. Several witnesses 
testified to distinct beatings given his wife by the husband 
at no great intervals apart, but all within two years before 
the indictment was found, and no two of them witnessed 
the same cruel mistreatment. The judge of the county 
court, over objection offered by the defendant, permitted 
all this evidence to go to the jury, and thus far committed 
no error; but when the evidence had closed, he compelled 
the state to elect one of these transactions on which it 
would rely, and when the election was made, ruled out all 
the evidence in relation to the others. This made no case 
for election, and was manifest error, but the defendant 
could not complain, since it was done on his motion. 

2. The defendant put up his wife as a witness, and she 
was examined as to this charge. The state did not object 
that she was incompetent, but in failing to do so, that did 
not deprive it of the right of impeaching her credit, in any 
of the modes prescribed by the law, including impeach- 
ment by statements made to others upon material ques- 
tions in contradiction of her evidence on the trial, the 
foundation being first laid by calling her attention to the 
times, places and persons, when, where and to whom such 
contradictory statements were made. In this respect, she 
stood as any other witness. 

3. Nor was there errorin the refasal of the county judge 
to interpose, when called on by the defendant to do so, and 
check the counsel of the state in his remarks to the jury 
in relation to the purpose and effeets of impeaching testi- 
mony. He did not, as we understand from the petition for 
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certiorari and the return thereto, insist that the testimony 
was direct proof of defendant’s guilt, but that it established 
that fact by overthrowing and destroying the proof on 
which he relied for his vindication. The argument was 
ligitimate and entirely proper. If the proof had not the 
effect contended for, and could not be used for such a pur- 
pose, then it was worthless, and served no purpose but to 
encumber the record. 

Such are some of the prominent errors repeated on a 
variety of occasions andin different forms during the pro- 
gress of this trial, of which complaint is made; and if there 
are others, they are of the same character. 

4. The juror objected to by defendant showed himself, 
upon examination for that purpose, competent to serve. 
The trial was for a misdemeanor, and when. the court 
allowed the juror to be questioned, as in a case of felony, and 
in addition examined him as to other matters to ascer- 
tain his competency and “ mental condition,” he extended 
to the defendant all the rights to which he was entitled 
under the law. Had he been tried in the superior court, 
he could have stricken from the panel of twenty-four seven 
jurors, and the state five. But this right does not exist in 
trials in the county court (Code, §298); there he can get 
rid of a juror only by showing him subject to “legal ex- 
ception’ on an examination by the court upon his votre 
dire; in the event that the juror is set aside for cause, 
his place is to be supplied by atalesman. The act, by ex- 
press terms, takes from the defendant the right of “ per- 
emptory challenge.” The juror in this instance, although 
he had once had some trivial misunderstanding with the 
defendant, had formed or expressed no opinion as to his 
guilt or innocence from having heard any part of the evi- 
dence under oath, had no bias or prejudice for or against 
him, and was perfectly impartial between him and the 
state. Besides, the verdict was fully supported by the 
evidence, and seems unexceptionable in every particular; 
and had it been otherwise, it would not, in our opinion, 
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have attained the ends of public justice. Had the de- 
fendant been turned loose, he might have been embold- 
ened by his impunity to play the tyrant and bully at 
will in his family circle and to scandalize his neighbors 
and disturb their peace by his unmanly and riotous con- 
duct. The execution of this mild sentence for an offense 
so grave will have the effect, we hope, of shielding and 
protecting the wife from violence, and will assure quiet 
to the neighborhood. 

5. We might content ourselves by an affirmance of this 
judgment for these reasons, but as the presiding judge put 
his dismissal of the certiorari upon a different ground, and 
the question thereby raised will probably arise frequently 
in the course of the practice, we have deemed it best to 
lay down a rule upon that subject. The conditions upon 
which a certiorari may be ordered, to examine a criminal 
case tried in county court, are not entirely unambiguous. 
This matter is regulated by section 302 of the Code, which 
requires that “ no writ of certiorari shall be granted in a 
criminal case, unless the accused shall have first filed his 
affidavit setting forth that he has not had a fair trial, and 
that he has been wrongly and illegally convicted, and un- 
less the party applying shall give such bond and security, 
or make such affidavit as is permitted in this Code for par- 
ties in criminal cases carrying up such cases to the Su- 
preme Court of this state.” The first clause of the above 
quoted section does not leave the time as to the verification 
of the petition in doubt; this must be done before the writ 
is granted ; but the provision for the other condition, viz., the 
giving of the bond and security, or the making of the affi- 
davit, is silent as to the time when this is to be done, and also 
as to the officer by whom bond is to be taken and its amount 
fixed. In the first case, the future perfect tense is employed, 
“shall have first filed his affidavit,” etc.; in the last, the 
past is dropped, and the future tense is used, “shall give 
such bond and security,” or “ shall make such affidavit ” as 
is permitted when carrying cases on writs of error to the Su- 
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preme Court. Nor are we much aided by a reference to the 
act providing for carrying such cases to the Supreme Court, 
even if we were at liberty to hold that the reference in the 
section in question embraced anything further than the 
form and condition of the latter bond. The act simply 
declares that if the offense is bailable, the defendant shall 
enter into a recognizance before the clerk, with the secu- 
rity to be approved by him in a sum to be fixed by the 
presiding judge, conditioned for the personal appearance 
of the defendant to abide the final order, judgment or 
sentence of the court. This recognizance operates as a 
supersedeas. Oode, $4263. It would seem that the re- 
cognizance in this case need not be executed until the bill 
of exceptions and writ of error are filed with the clerk. 
So that, if the analogy is followed, the recognizance execu- 
ted in this certzorari was in time, and we are inclined to 
think that this would be the safer and better practice. At 


all events, if the certéérari had disclosed merits entitling 
the party to another hearing, we would not have held it 
properly dismissed on this ground. There can be no doubt, 
if the bond had accompanied the application for the writ, 
and the judge of the superior court had approved it, but 
that it would have been properly filed. 

Judgment affirmed. 


Stewart vs. THE Lanter House Company. 


[This case was argued at the last term and the decision reserved.| 


1. Where the owner of a hotel leased it for a term of years, and cove- 
nanted to keep it in tenantable condition during the term, and 
bound the lessee not to make changes or alterations in the build- 
ing or premises without the lessor’s consent, and the contract 
inhibited him from making repairs at the lessor’s expense without 
first obtaining its consent, but he was bound to “‘ keep the hotel 
open and in good, first-rate style,’’ if the lessor fuiled to keep its 
covenant to repair, and the building and premises fell into a ruin- 
ous condition, and a large portion of the building was suffered to 
become unfit for comfortable occupancy, the lessee could recoup, 
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against suits for the rent, such damages as were traceable solely 
to a breach of the contract, such as profits which would be its im- 
mediate fruits and were independent of any collateral enterprise 
entered into in contemplation of the same; or, under these lim- 
itations, hc might recover them, although remote or consequential, 
provided they were capable of exact computation. 

‘a.) Damages which are the legal and natural result of the act done 
though to some extent contingent, are not too remote to be recov- 
ered, especially where they are such as may be fairly and reasona- 
bly considered as arising either naturally from a breach of the 
contract itself, or as may reasonably be supposed to have been in 
contemplation of both the parties at the time they entered into the 
contract as the probable result of a breach of it. 

(b.) The charge of the court does not appear to have been intended 

to contravene these rules, but they are not distinctly set forth 
and appositely applied to the circumstances in proof, unmixed with 
matters somewhat irrelevant and calculated perhaps to confuse, if 
not to mislead, the jury. 
While the loss of a contract by which the lessee sub-let the hotel 
does not enter properly into the measure of damages resulting 
from a breach of the contract between the lessor and lessee, it be- 
ing a collateral undertaking which the parties cannot be presumed 
to have contemplated when they made the contract, yet the matter 
should have been entirely withdrawn from the consideration of the 
jury, and they should not have been charged upon the subject, as 
set out in the nineteenth ground of the motion for new trial. Such 
a charge could not assist, and might have misled, the jury; espe- 
cially does this appear, as the verdict for the plaintiff exceeded the 
amount claimed und a portion of it was written off before it was 
reduced by the amount of damages allowed to the defendant. 

. It would have been better to have omitted frem the charge all 
allusion to the several remedies open to the lessee for a violation 
of the covenant to keep in repair, and to have confined the instruc- 
tion to the issue formed by the defence set up in the pleadings. 
With others, which might have been taken, the jury had nothing to 
do, although the propositions laid down may have been abstractly 
correct. 

. Where, during a portion of the term, the hotel was occupied by 
sub-tenants of the lessee, it was admissible, with a view to show- 
ing the condition of the premises at that time, to prove that appli- 
cations were made for rooms, and, after inspecting them, the par- 
ties desiring to become occupants rejected them because they were 
out of repair. Soalso of testimony going to show the reputation of 
the house with the traveling public and the refusal of parties to pat- 
ronize or stop at the hotel because it was not in a tenantable con- 
dition. So, likewise, of proof offered to show that a man, taking 
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charge of the hotel in the condition in which it was, and having 
everything to furnish and the labor to employ, could not run it 
profitably. 

(a.) In order to ascertain the cause of the complaints made by guests, 
it was admissible to show what they said while at the house, or 
after leaving it. 

5. While the opinion.of witnesses, although experts as to the 
amount of the lessee’s losses, without the facts on which such 
opinions are founded, will not serve as a basis of recovery, yet, on 
the other hand, to restrict the rule to an exact computation of the 
profits which the lessee has lost by reason of a breach of covenant, 
would, in a large measure, deprive him of an effective remedy to 
secure his rights. The lessee cannot be expected to hunt up 
every person who left the hotel or was deterred from coming to it 
on account of the uncomfortable condition of the building and 
rooms, resulting from the want of necessary repairs to render them 
comfortable and habitable. He can only show generally these and 
other facts which will enable the jury to approximate his losses. 
February 17, 1886. 


Leases. Claims. Damages. Charge of Court. Evi- 
dence. Witness. Before JudgeSmmons. Bibb Superior 


Court. October Term, 1884. 


The Lanier House Company sued out three distress war- 
rants and brought an action of complaint against J. S. 
Stewart, based on rent notes, amounting in all to thirty- 
nine hundred dollars, for rent of the Lanier House, a hotel 
situated in the city of Macon. 

To these distress warrants Stewart filed his counter- 
affidavit, denying that there was any rent due by him, but 
alleging that the Lanier House Company was indebted to 
him in the sum of fifteen thousand dollars, and asking 
judgment for the same. He alleged that said company 
had rented the hotel to him for a term of years undera 
lease binding them to keep the hotel in a tenantable 
condition, and that they failed to do so, thereby damaging 
him in the above sum. By agreement, the several suits 
were consolidated and tried as one case. 

On the trial, the plaintiff introduced the distress war- 
rants and levy, and it was admitted that the rents in suit 
amounted to $3,900.00. 
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The defendant introduced the following testimony 
The lease between the plaintiff and defendant, contain- 
ing the following clause : 


‘** And the sail J. S. Stewart further covenants to keep said hotel 
open and in good, first-rate style during the said term of lease, and 
at the end of said term of lease, to surrender the same in as good 
condition as the same now is, wear and tear excepted. In case of 
destruction by fire, this lease is to terminate and the said notes re- 
main [ing] and thereafter to become due sha!l be void. Said Lanier 
House Company agrees to keep said hotel in a tenantable condition, 
and no charges [changes] or alterations are to be made in or con- 
cerning said hotel building or premises without the consent of said 
Lanier House Company, and no repairs are to be charged to said 
Lanier House Company without the consent of said Lanier House 
Company obtained before such repairs are made.’’ 


G.*W. Byington ; Is a hotel-keeper by occupation. He 
and Rushing rented the Lanier House from Stewart with 
the consent of the company ; “ the contract binding them 
to him also existed between us and the Lanier House 
Company;” they agreed to do the same for the new firm 
as for Stewart; they agreed to meet them half way in 
making improvements—putting in an elevator, steam- 
heater, etc. The rent agreed to be paid Stewart was $300 
per raonth and ten per cent on the value of his furniture 
(amounting to $58.33 per month) and to board his family, 
which was worth $2,500 per annum. The board and 
$58.38 per month were for the use of the furniture, which 
was worth about $6,000, but the contract for the house 
and furniture was made altogether, and was not separated 
into distinct parts. This was to continue for forty-eight 
months. The house was in bad repair; rooms on fourth 
floor were untenantable, and only a portion of those on 
lower floors ; plastering was cracked and some fallen off; 
walls were damp and dingy; windows out of repair and 
roof leaked ; grates and mantels were wanting ; back steps 
rotten and kitchen floor in bad condition; gas-pipes leak 
ing and water-closets out of repair, causing offensive odors; 
this was on the way to the dining-room, and caused com- 
plaints, and some of the guests left and did not return 
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on that account. [The witness then detailed at length 
the condition of the various rooms by numbers.] Had ap- 
plications for rooms on fourth floor; parties said they 
would not put their furniture in the rooms because they 
were leaking and unfit to live in. Five front rooms on 
fourth floor, if in tenantable condition, could have been 
rented for $60 per month; another valued at $30; rear 
rooms, with two in a room, would have rented for $27 per 
month. Called attention of Stewart and the company to 
condition of house. Was compelled to give up lease be- 
cause of condition of rooms. Could have done a much 
larger business if rooms had been in good condition, and 
could have carried out contract ; turned away a great deal 
of custom for want of rooms; persons applied for regular 
board, looked at rooms and would not take them; there 
were not tenantable rooms enough to pay expenses of run- 
ning hotel. If in good condition, the location of the hotel is 
very good. Hotel-keeping is not always a money-making 
business, even under best conditions. There are a number 
of things involved in making it a success: there must be 
custom and hotel accommodations; it must be well at- 
tended to and kept,—good meals, good beds, good atten- 
tion, etc.; and even with all these things, witness never 
knew a hotel that gave satisfaction to all its guests. A 
guest cannot be counted on to stay at a hotel any given 
length of time, unless he has a contract to do so. A run 
of custom would be necessary to make money. Some 
losses occur from parties failing to pay. In order to realize 
$60.00 per month from the rooms mentioned, the occupants 
would have to have table-board and all the other accom- 
modations of any other guest in order to retain them. In 
the rooms where mantel-pieces and grates were wanting, 
it did not appear that there ever had been any. Rushing, 
the partner of witness, failed shortly before the lease was 
given up, and this had some little to do with their giving 
up the house, but they could have continued in spite of 
the failure. They paid three months rent. The contract 
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between the company and Stewart was not regularly trans- 
ferred, but was left to stand. Rushing proposed to the 
company to put in an elevator at a cost of $2,000.00, which 
it refused. At the time Rushing failed, witness attempted 
to make articles of partnership with Stewart, in order to 
continue business with him, but abandoned this because 
there were not enough rooms to pay. If in good repair, 
the house would be worth $5,000.00 per annum, with privi- 
lege of sub-renting. 

Frank A. Hervey: Is a hotel-keeper; has been in 
charge of several hotels; was engaged in the management 
of the Lanier House. It was out of repair. [The witness 
detailed the several points at which the house was out of 
repair.] The walls had an uninviting look—not such as 
to attract guests. There were only about seven rooms 
(including the parlor) in tenantable condition on the sec- 
ond floor, seven or eight on the third floor, and none on 
the fourth floor, except one, which had been put in special 
repair, not by the company. Had applications for board 
from persons who refused to come to the house on account 
of the rooms. Doesn’t think they stated that fact posi- 
tively to him, but there was a broad presumption to that 
effect, as they were anxious to come, but would look at the 
rooms and would not like them. Witness thinks the loca- 
tion for a hotel is good, and if in proper condition, he 
would like to have got the management of it. If in good 
repair, the house would be worth about $5,500 to $6,000 
a year, with all the privileges; $3,000 would not be enough. 
There are always complaints in the best regulated hotels, 
and there were in this about other things than rooms, 
about bells, table and waiting. There are many causes of 
dissatisfaction and grumbling in a hotel, and guests leave 
hotels for other reasons than on account of rooms. Some- 
times the witness believes the reason assigned for leaving 
a hotel; sometimes not. Witness names two persons who 
looked at rooms in house and did not take them, and a 
third who did not take room at the time, but did so sub- 
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sequently when some changes were made and she got a 
room to suit her. There were others—a man, his wife and 
child, and also a man and wife—who made application 
fer board aud were shown the rooms. Witness does not 
think the house could be put in first-class condition with- 
out rebuilding. If so put, it would be worth $10,000 a 
year. Stewarf had in his contract of rent from the com- 
pany the bar, barber-shop and cigar-stand, and these priv. 
ileges were rented out by him. 
A. R. Woodson: Is head-clerk and cashier at the Lanier 
House. Details leaks, cracks, etc. Carpets were in- 
jured by leaks to the extent of about $300 or $400. The 
company was notified of the want of repair. Complaints 
were made by guests of the offensive and musty odors, 
and threats made to leave unless they were stopped. Par- 
ties have applied for board and been turned off on account 
of rooms, probably nearly fifty; others had been put in 
rooms and have left, probably two or three dozen. At 
one time, a party of twenty or thirty left after having 
been in the rooms. Complaints were numerous. Persons 
who had been guests had, on a number of occasions, re- 
fusedto return. Nearly $200 had been expended by Stew- 
art and Byington in making repairs at different times. 
The company had some leaks stopped, but recently have 
not done so, and declined to pay the bill for the last repairs. 
Witness thinks they assigned want of money as the reason. 
Cigar stand, barber-shop and billiard-room were rented by 
Stewart for an aggregate rental of $180 per month. Stewart 
& Powell had the house as a firm for a few months, and 
afterwards Stewart took it. He was there as proprietor, 
but witness did not think he looked over the house until 
he took it. Complaints were sometimes made of other 
matters than the rooms—of the table, service, bells, ete. 
It is always so in a hotel. Have had some to leave be- 
cause they were not waited on as quickly as they wished, 
or did not get what they wanted. The general dissatis- 
faction was on accountof the rooms. On account of leak- 
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ing, a fire had to be furnished a book-agent to dry off the 
corpet. It cost about $5; was in the winter. Byington 
& Rushing assigned, as a reason for quitting, that the con- 
tract had not been complied with and they could not make 
any money; in fact, their patronage had increased, and 
witness advised Byington not to quit, as he was then in a 
position to make money out of the hotel. Stewart & By- 
ington started business together, but continued only for a 
short while. If in tenantable condition, the hotel would 
be worth about $3,000 more a year. 

J. S. Stewart (defendant): In June, 1881, witness and 
Powell leased the hotel and went into possession. Subse- 
quently Powell retired, and the lease was re-made by the 
company to defendant on the same terms. In September, 
1882, defendant rented the hotel and all its appurtenances 
to Byington & Rushing. _The company agreed to this, and 
that they would do the same for Byington & Rushing as 
for Stewart; and as a further inducement for the new firm 
to make the contract, the company promised to put the 
house in better repair. They did repair the office and 
dining-room and probably the reading-room, but did not 
make other necessary repairs, though both Byington and 
defendant called on them to do so. The secretary and 
treasurer finally declined to confer with Byington. The 
company authorized the stoppage of some leaks by de- 
fendant and putting it in the bill against them. Defend- 
ant paid the rent regularly and did not apply it to repairs; 
had he done so, it would not have been sufficient to put the 
house in good condition. The company did not authorize 
this to be done. It would have taken from tive to ten 
thousand dollars to have put the hotel in good repair. If 
put in merely a tenantable condition, the house alone . 
would be worth at least $4,000 a year; in its present con- 
dition, it would have to be run at a loss. Under his con- 
tract with Byington & Rushing, he was to get $358 per 
month and board for his family of ten (estimated at about 
$250) for the use of the hotel, fixtures, furniture, bar-room, 
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billiard-tables, cigar-stand and barber-shop. The $58 was 
arrived at as a per cent on the furniture. Jt damages fur- 
niture twenty-five or thirty per cent to use it a year. De- 
fendant, on the faith of the lease, bought the furniture 
from a former owner for $7,500, and added more, making 
about ten thousand dollars’ worth. His contract with the 
company was $300 per month. In November, Byington 
& Rushing notified him that they would not pay any more 
rent until the house was put in repair. After this notice, 
Rushing failed. Byington & Rushing did not pay rent 
further, and gave up the house, having paid three months’ 
rent and been in possession four months. [Witness de- 
tailed the various items of want of repair.] Persons fre- 
quently would not occupy the rooms-to which they had 
been assigned and would make complaints. Fifty or more 
rooms are not tenantable. Defendant has been compelled 
to expend at least $300 for repairs. The company made 
some slight repairs, and some repairs were done which 
were taken out of the bills, but the general repairs were 
not touched. One reason assigned by the company for not 
making repairs was want of money to do so. 
- Charles Dreyfus: Testifies to leaks and that a num- 
ber of rooms could not be used. Has heard some com- 
plaints of other matters, but mostly of rooms. Hotel is 
kept as a first-class hotel, except as to rooms. Knows of 
one dramatic company of twenty-five people who engaged 
board and then would not remain on account of rooms. 
This was shortly after defendant took house back. Also 
testifies to bad condition of water-closet. Keeps cigar- 
stand in hotel; considers his business affected about two- 
thirds by condition of affairs. Had paid $40 per month 
rent; now pays $35, and has notified defendant that he 
will not pay rent any further. 

J. 8. Key: Boarded at Lanier House. Attention and 
fare were satisfactory, but room bad, though considered one 
of the best. 
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Other testimony to show the bad repair of the building 
was introduced, but it need not be set out in detail. 

The plaintiff introduced the following testimony in re- 
buttal : 

Wm. B. Johnston: Is president of the company, it being 
a stock company. In the summer of 1879, the house was 
put in good condition, except rooms on fourth floor, which 
were not wanted; of these, three were prepared for use. 
Electric bells were put in and gas-pipes tested and re- 
paired, and water-closets put in good condition. In June, 
1881, the house was leased at $3,600 per annum to defend- 
ant. It was in good condition, except rooms on fourth 
floor, which were in the same condition when the lease was 
made as afterwards. If in first-class condition, the rental 
value of the house would be five or six thousand dollars a 
year ' In its present state, witness thin ks it worth $3,000 a 
year. At the time Byington & Rushing went in, no 
changes were made, except that, from time to time, ordi- 
nary and necessary repairs were made, and this never was 
refused until defendant ceased to pay rent. The company 
had no income except from rents, and after they were not 
paid, witness so stated to the defendant, and that repairs 
could not be made for want of money. Thinks there were 
some repairs made, which it was agreed should come out of 
rents. There never was any independent contract between 
the company and Byington & Rushing, nor any induce- 
ment held out tothem; the company did not accept them 
as tenants, but merely did not object to defendant’s re- 
renting to them. There was no agreement to put in an 
elevator and heater and divide the expense Byington & 
Rushing proposed that, if the company would put in an 
elevator and heater, and put all the house in repair, at 
an estimated cost of $6,000, they would rent it at $6,000 
per year, with the consent of the defendant, which they 
seemed tohave. Witness responded that, if the firm would 
expend the $6,000 in repairs, the company would allow it 
to them in rent, but the proposition never was closed. 
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The gas-fixtures belonged to the tenants, and not to the 
company, and the latter had nothing to do with leakage in 
them. The rooms complained of as not having mantels and 
grates never had them, and were not intended to have them, 
but were intended for wood-fires. The back staircase, tes- 
tified to be out of repair, led to the place where the water- 
closet formerly stood, and since its removal there was no 
use for the stairs, and they were abandoned. Does think 
roof leaked at time of renting to Stewart & Powell; it was 
partly renewed in 1881. Witness went through house and 
examined it when Stewart agreed to take it; has been in 
the house, but not entirely through it, since. 

L. Ripley : This witness testified substantially the same 
as witness Johnston, as to condition of building when de- 
fendant leased, and also as follows: Was secretary and 
treasurer of the company ; always tried to have small mat- 
ters of repairs attended to as soon as possible ; matters of 
importance were submitted to the president. Witness re- 
freshed his memory from a book and testified to a consid- 
erable number of items of expenditures for repairs. Bying 
ton & Rushing desired certain things to be done, and as 
the company had agreed to do as much, under the con- 
tract, for them as for Stewart, witness stated to Byington 
that he had a certain amount of money on hand, and 
Byington told him to expend it on the office and dining- 
room and on that floor ; that the upper rooms “ will do for 
the present,” and this was accordingly done. Was pres- 
ent when water-closet was cleaned out on one occasion; 
it was choked up with crockery and rubbish which had 
been thrown into it. Repairs mentioned as needed in 
counter-aflidavit of defendant have not been done. 

Other testimony corroborative of the statement as to the 
repairs done in 1879, and smaller repairs since, was intro- 
duced, but it need not be set out in full. 

The jury found for the plaintiff $4,209.00, with $1,000.00 
to be deducted therefrom as damages, and plaintiff to pay 
costs. 
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The defendant moved for a new trial, on the following 
grounds: 

(1) to (3.) Because the verdict was contrary to law, evi- 
dence and the charge of the court. 

(4.) Because the court refused to permit the defendant 
to prove that, while Byington & Rushing were running the 
hotel, under their contract with defendant, applications 
for rooms therein were made, and the parties, after look- 
ing at them, refused to take them, because they were 
somewhat out of repair. 

(5.) Because the court ruled out the following testi- 
mony of the witness, Hervey: “The general condition of 
part of the house was such that it had a tendency to create 
neuralgia, especially on my part: I suffered from neural- 
gia,” 

(6.) Because the court ruled out the following testimony 
of the same witness: “I know the general reputation of 
the house is very bad with the traveling public.” 

(7.) Because the court refused to permit the same wit- 
ness to answer the question, whether he knew of persons 
who refused to go to the hotel because it was not in a ten- 
antable condition. 

(8.) Because the court refused to allow the same wit- 
ness (who had stated his experience in running hotels) to: 
answer the question, whether a man, taking charge of this: 
hotel in its present condition, and having everything to: 
furnish and all the labor to employ. could run it at a 
profit. 

(9.) Because the court refused to allow the same wit--. 
ness to answer the following question: “ What. reasonable: 
profits could have been made out of this hotel. if it had 
been in a tenantable condition ?” 

(10.) Because the court refused to allow the witness, 
Woodson, after testifying about the complaints made by 
guests as to the condition of the rooms, to further testify 
that, when he met these same persons on the street after 


vy 75-38 
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leaving the hotel, they gave, as their reason for not return- 
ing, the bad condition of the rooms. 

(11.) Because the court refused to allow the same wit- 
ness to answer the question, whether. this hotel could be 
carried on with any profits. 

(12.) Because the court refused to allow the defendant 
to answer the question, what profits could be made out of 
the Lanier House by an ordinary hotel-keeper if it was 
in a tenantable condition? 

(13.) Because the court refused to permit the defend- 
ant to testify that he had made no profits out of the Lanier 
House because of its untenantable condition, having pre- 
viously testified as to the condition of the hotel. 

(14.) Because the court refused to rule out the follow- 
ing testimony of the witness, Ripley: “I had a certain 
amount of money that I thought could be spent judiciously, 
and I stated that amount to Mr. Byington; he told me at 
the time, ‘I want you to put that money upon ‘tho office 
and upon the dining-room and down on this floor; the 
upper rooms will do for the present.’ ”»—Objection: “This 
was error, as the court would not permit the jury to 
consider the renting to Byington in estimating the dam- 
ages sustained by defendant.” 

(15.) Because the verdict is contrary to the evidence 
in this, the rent notes introduced in evidence call for or 
amount to only $3,900.00, and the jury found $4,200.00 
forthe plaintiff. [Before the hearing of the motion, plain- 
tiffs attorneys voluntarily wrote off $300.00 from the ver- 
dict and judgment.] 

(16.) Because the court charged that the failure of the 
plaintiff to make the repairs did not release the defendant 
from paying the rent. 

(17.) Because the court charged as follows: “ if the 
Lanier House Company failed to comply with their part 
of the contract, Mr. Stewart has two or three remedies. 
He can resort to the remedy which he has resorted to, 
by saying that there is no rent due, because they have failed 
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to do that, and plead that in diminution of the rent—plead 
his damages to reduce the rent of the Lanier House; or he 
can make the repairs himself and charge it to the Lanier 
House Company ; or, if the house has become untenantable 
for the use he rents it for, he then can plead that to these 
notes. If the house got into such a condition that it was 
not suitable for the use Mr. Stewart rents it for, then, in 
law, it amounts to an eviction; or, in other words, turns 
him out, and he can plead that and recoup in damages 
whatever damages he has shown. Now, keep that in mind 
all the way through in. your investigation of this case.” 
—tThe objection to this charge is, that the jury could not un- 
derstand it; it is confusing and contradictory, and does not 
lay down a clear rule by which they are to determine the 
damages in the event they find the Lanier House unten- 
antable. 

(18.) Because the court, after giving the charge just set 
out, refused, on request of defendant’s counsel, who in- 
sisted that the jury did not understand it, to re-state the 
propositions. 

(19.) Because the court charged as follows: “It is 
claimed by Mr. Stewart that he sub-let this house, and the 
privileges of the bar, cigar-stand and things of that sort, to 
Messrs. Byington & Rushing at a profit, and that his lease 
had so many years to run, and that he lost that profit by 
reason of the failure of the Lanier House Company to make 
repairs. I have studied about that question a good deal 
since this case has been going on, and the conclusion I 
have come to about it is that Mr. Stewart is not entitled 
to recover for any loss he may have sustained by his con- 
tract with Messrs. Byington & Rushing; that, under the 
Code, would not be the immediate fruits of his contract; 
it would be an independent collateral enterprise which he- 
entered into; and therefore he could not charge the Lanier 
House Company with any loss he sustained by sub-letting 
the house to Byington & Rushing, although they may have 
quit because the company fuiled to make the necessary 
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repairs; and if there is any such evidence of itn this case, 
you will eliminate all those damages from this case.”-—Ob- 
jected to because the court had admitted all the evidence 
on this point and had given no notice that it would be 
ruled out until it was in the charge; and it prevented the 
defendant from recovering, and the jury from considering, 
any damage sustained by defendant while Byington & 
Rushing were in possession. 

(20.) Because the court charged as follows: “ Now, 
eliminating that element cf damage in this case, the jury 
will look to see what other damage Mr. Stewart has sus- 
tained and proved to the satisfaction of the jury. Now, 
in order to get at the elements of damages in this case, 
the jury will look to see what are the damages Mr. Stew- 
art has sustained and proved to the satisfaction of the jury, 
I allowed him to prove the loss of certain patronage, and 
if any value has been put to that by the evidence, the jury 
can take that into consideration. For instance, if certain 
people went there and certain people applied there for 
board, and refused to receive those rooms by reason of the 
fact that they were in bad repair, I allowed that to go to 
the jury. But Mr. Stewart must have gone further and 
shown how much he has lost by that, and if he has done 
so to your satisfaction, you will be authorized to consider 
that as damages. If he has not fixed any value on it, then 
of course the jury cannot considerit. I believe that these 
are about the only principles of law that I see proper to 
give you in charge.”——Objected to as error under all the 
evidence, and because it contains a strong intimation that 
defendant had failed by his proof to show that the patron- 
age he lost had any value. 

(21.) Because the court, after charging about damage 
to carpets, furniture, etc., and withdrawing the evidence 
about Byington & Rushing, and charging as just set forth, 
limited the jury to these elements of damage and failed 
to charge them upon the other elements insisted on by 
the defendant. [The court, in certifying, refers to the 
brief of evidence and charge. | 
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(22.) Because the charge, as a whole, did not present 
the defendant’s sice of the case to the jury; it confined 
the consideration of the jury to certain elements of dam. 
ages, and practically excluded others, and was calculated 
to confuse the jury on the principle found in the case, to- 
wit, as to the measure of damages, if they found the 
Lanier House in an untenantable condition. [The court, in 
certifying, refers to the brief of evidence and the charge. ] 

The motion was overruled, and the defendant excepted. 


Bacon & RutueErrorD, for plaintiff in error, cited Code, 
§§3073, 2944; 9 Exch., 341, 354; 49 N. H., 45; 6 Am. R., 
460; 16 N. Y., 489; 63 Jd., 561; 7 Cush., 516; 57 Ga., 
128; 33 Barb., 401, 404 et seg.; 33 Iowa, 424, 501; 18 C. 
B. (N.S.), 443; 20 L. & Eq. Rep., 41; 60 G@a., 148; 68 
Id., 780, 22 Id., 269; 26 Id.,125; 56 /d., 188; 67 Zd., 
534, 540; 17 Ala., 689; 6 Bing. (N. U.), 212; 11 Mich., 
542; 94 E. C. L. (E. B. & E.), 84; 20 Wis. 412; 71 N. Y., 
118; 34 Jd., 634; 36 N.J., 261; 30 Ga., 560, 576; 25 Id., 
386; 19 Ld., 420; 117 Mass., 262 (19 Am. R., 415); 1 
Saund., 204; 7 C. B., 266, 283; 17 /d., 30; 1 Allen, 489; 
1 Ventris, 276, 277; 64 Ill., 416; 39 N. Y., 53. 


Wasuineton Dessau; Geo. W. Gustin, for defendant, 
cited Code, §2944; 22 Ga., 269; 23 /d., 17; 19 Zd., 417; 
41 Id., 71; 68 Jd.,780; 16 N. Y., 489; 7 Hill (N. Y.), 60, 
67, 68; 91 E. 0. L. R., 139; 74 Ga., 233; 71 Zd., 518; 
Wood’s Mayne Dam., 50; 58 Ga., 180; 42 Penn. St., 438; 
1 Sedg. Meas. Dam., 126 and cit., 166; 39 Md., 510; 3 
Suth. Dam., 146, 160, 167; 7 Cush., 516; 42 Am. Dec., 
38, note; 1 Suth. Dam., 74, 84, 106; L R. 8C. P., 136; 
79 Penn. St.; 7 Heisk., 167; 1 Md., 329. 


Hatt, Justice. 


The plaintiff, by its lease, covenanted to keep the hotel 
in tenantable condition during the term for which the de- 
fendant leased it, and bound him not to make changes or 
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alterations in the building or premises without its consent, 
inhibiting him even from making repairs at its expense 
without obtaining its consent before the same were made. 
There is little doubt that, by a failure to keep this cove- 
nant, the building and premises fell into a ruinous condi- 
tion, and a large portion of it was suffered to become unfit 
for comfortable occupancy. To suits for the rent, defendant 
pleaded his losses from this cause in bar of a recovery, and 
insisted that his damages greatly exceeded the amount of 
rent in arrear, and claimed a verdict for the excess. He 
now contends that the court restricted the inquiry of the 
jury upon this subject to limits too narrow, and in pursu- 
ance of this restriction, rejected evidence which should 
have been received for the purpose of showing the extent 
of the damage he suffered in consequence of the failure of 
the plaintiff to keep the premises in repair; and these are 
the material questions nade by this record 

1. There can be little doubt that he was entitled to re- 
coup such damages as are traceable solely to a breach of 
the contract, such as profits which would be its immediate 
fruits and are independent of any collateral enterprise 
entered into in contemplation of the same, or under these 
limitations, that he might recover them, although remote 
or consequential, provided they were capable of exact 
computation. Code,§2944. Damages which are the legal 
and natural result of the act done, though to some extent 
contingent, are not too remote tobe recovered. Jd., §3073. 
Especially is this true, where they are such as may be fairly 
and reasonably considered as arising either naturally, 7. ¢., 
according to the usual course of things,from a breach of 
the contract itself, or may reasonably be supposed to 
have been in contemplation of both the parties at the time 
they entered into the contract, as the probable result of a 
breach of it Hadley ws. Baxendale, 9 Exch. R., 341, 354, 
which is the leading case upon this question, and from 
which the above cited sections of our Code were probably 
taken; Georgia R. R. vs. Hayden, 71 Ga., 518, 522, and 
citations there, together with others cited on the briefs of 
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counsel, which will appear at the end of the reporter’s 
statement. 

The natural inference would be, that it was in contem- 
plation of both parties when this contract was executed, 
that if the plaintiff broke its covenant and suffered this 
hotel, for want of repairs, to fall into decay, and become 
unfit or undesirable as a habitation for guests and patrons, 
damage and loss would result to the tenant, for which 
it would be responsible, especially as he is bound by a cov- 
enant in the same contract of lease to “keep the hotel 
open and in good first-rate style” during the term. 

The charge in this case shows that our learned brother 
was aware of these rules and did not intend to contravene 
them, yet they are not distinctly set forth and appositely 
applied to the circumstances in proof. Had the instruc- 
tions upon these points been more explicit, and had they 
not been mixed with matters somewhat irrelevant, and 
calculated, perhaps, to confuse, if not to mislead, the jury, 
we might not have been called upon to interpose, and 
were this the sole ground of exception, we should hesi- 
tate either to criticise or interfere; but there are other 
points upon which we shall be obliged to send the case 
back for another hearing ; and this being so, we do not feel 
at liberty to point out a more specific application of prin- 
ciples which we conceive to be so plain and intelligible. 

2. While we do not think that the loss of the contract 
by which the defendant sub-let the hotel to Byington & 
Rushing enters properly into the measure of damages re- 
sulting from a breach of the contract between the parties 
to this suit, by reason of its being a collateral undertaking 
which the parties cannot be presumed to have contem- 
plated when they made the contract, yet we are of opinion 
that the matter should have been entirely withdrawn from 
the-consideration of the jury, and they should not have been 
charged upon the subject as is set forth in the 19th ground of 
the motion for a new trial. It may possibly have bewildered 
and led them astray, but could not, as we think, have as. 
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sisted them to reach a proper conclusion. The amount 
found as the principal of the debt in suit exceeded the face 
of the paper by three hundred dollars, and had to be cor- 
rected by writing off that excess before it was reduced by 
the amount of damages found for the defendant. The 
error was corrected in this way after the verdict was re- 
turned, but it does not remove the impression that the jury 
failed to comprehend the instructions of the court. 

3. It would have heen better to have omitted from the 
charge, set out in the 17th ground of the motion for a new 
trial, all allusion to the several remedies open to the de- 
fendant for a violation of this covenant, and to have con- 
fined the instructions given to the issue formed by the 
defence set up by the pleadings in the case. The jury had 
nothing to do with any others that might possibly have 
been taken. Abstractly considered, every proposition laid 
down may have been correct, but were any of them, save 
the one based upon the pleadings, pertinent and appli- 
cable ? 

4, Byington & Rushing occupied the premises for a part 
of the term for which the defendant leased the hotel; and 
with a view of ascertaining their condition at that time, evi- 
dence, offered and rejected, that applications were made 
for rooms, and after inspecting them, the parties desiring to 
vecupy rejected them, because they were somewhat out of 
repair, was, for that purpose, admissible. So of testimony 
going to show the reputation of tne house with the travel- 
ing public, and the refusal of parties to patronize or stop 
at the hotel because it was not in a tenantable condition. 
So, likewise, of proof offered to show that a man, taking 
charge of the hotel in its condition, and having everything 
to furnish and the labor to employ, could not run it profit- 
ably; and we know of no other mode of ascertaining the 
cause of the complaints made by guests than to show 
what they said while at the house or after Jeaving it. \Each 
of these several particulars, although they might not afford 
very cogent or convincing proof of the facts, were, never- 
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theless, admissible, as affording some evidence that the 
house had fallen into disrepute and ceased to be an invit- 
ing or desirable hostelry for the want of necessary repairs, 
and consequently that the tenant sustained loss thereby. 

5. There can be little trouble as to the rule of damages 
that obtains in the case ; but by what evidence the amount 
is to be ascertained is a matter of somewhat greater diffi- 
culty. The defendant, it is alleged, seeks to establish the 
amount of his losses by the opinions of witnesses, without 
the facts on which those opinions are founded, and it is 
urged that the case is not one that can be made out by the 
opinion of witnesses, although they may be experts. This 
position is doubtless correct ; to hold otherwise would put 
the witnesses in the place and transfer to them the func- 
tions and duty of the jury, who are entrusted with the 
power of reaching conclusions from given premises; be- 
sides, it would make the rights of parties dependent, to a 
large extent, upon the conjectured and speculative opin- 
ions of others, no two of which would perhaps agree. On 
the other hand, to restrict the rule to an exact computation 
of the profits which the party has lost by reason of a breach 
of covenant would, in a large measure, deprive him of an 
effective remedy to secure his rights. Too rigid an appli- 
cation of the rules of evidence wou!d render the stipula- 
tions designed for his protection nugatory. Particular cir- 
cumstances have been allowed to vary the application of 
such rules, in order to make them effective in reaching the 
ends they were designed to secure. The defendant can- 
not be expected in this case to hunt up every person who 
left his hotel, or was deterred from coming to it, on account 
of the uncomfortable condition in which the building and 
the rooms were left for the want of these necessary repairs 
to render it comfortable and habitable; he can only show 
generally these facts and others which will enable the jury 
to approximate his losses and ascertain his damages; and 
this may be done by proving the facts that may justify the 
jury in reaching a conclusion, such as were pointed out: by 
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this court in the case of Gilbert vs. Cherry, 57 Ga., 
128. 

On this subject, the record is, to say the least, so obscure 
as to render it difficult, if not impossible, to determine 
what was done. This case has not been fairly tried, and 
justice to the partics would seem to require that another 
hearing should be had under the rules here prescribed. 
There is nothing else in this voluminous record requiring 
more special notice than has been given. The case has 
been held up and maturely, but not very satisfactorily, 
considered, owing to the intrinsic difficulties it presents. 

Judgment reversed. 


KRUTINA vs. CULPEPPER, agent. 


|Jackson, C. J., being disqualified, Judge Marshall J. Clarke, of the Atlanta 
Circuit, presided in his stead. ] 

1. The ground of attachment must be sworn to positively, and the 
language used must be such as not to leave it doubtful whether this 
requirement has been complied with. An affidavit that the attor- 
ney at law for the plaintiff in attachment ‘‘ comes before the un- 
dersigned, and on oath saith that H. I. Kimball, to the best of 
deponent’s knowledge and belief, is indebted to F. Krutina (in a 
sum stated), and that the said H. I. Kimball absconds,’’ is nota 
sufficient compliance with the law 
.) The devision in Neal vs. Gordon, 60 Ga., 112, reviewed and ap- 
proved. 

. Where an attachment issued, based on such an affidavit, and was 
levied, a judgment in attachment obtained, ai. fu. issued and 
levied, and a claim interposed, the claimant could move to dismiss 
the levy, on the ground that the attachment affidavit was defective. 
This dves not conflict with the rule that a judgment shall not be 
collaterally attacked. That rule is restricted to irregularities in 
the judgment as the ground of objection, and does not apply to 
objections to a judgment as being void or a mere nullity. 

. Such a motion was not objectionable on the ground that it was not 
made within three years from the rendition of the judgment. The 
claimant could not move in reference to the judgment until after 
the filing of the claim; and a motion by « claimant to dismiss a 
levy is not a motion to set aside a judgment, which must be made 
within three years from the rendition of such judgment 


February 17, 1886. 
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Attachments. Attorney and Client. Judgments. 
Claims. Practice in Superior Court. Before Judge Ham- 
MoND. Fulton Superior Court. March Term, 1§85. 


Reported in the decision. 
Mynatr & Howe t; E. N. Broy.zes, for plaintiff in error. 
Hopkins & Guenn, for defendant. 


CLARKE, Judge. 


This is a claim case. Krutina sued out an attachment 
against H. I. Kimball, and had it levied on the furniture in 
the Kimball [louse on December 31,1871. While the 
attachment suit was pending, Crittenden filed a claim. 
Plaintiff obtained judgment against the property on Oc- 
tober 26, 1872, and had a fi. fa. issued on the first of the 


following February. The claimant withdrew his claim on 
April 4, 1879, and afterwards, to-wit, on May 29, 1579, the 
%. fa. was levied on the property attached. A claim was 
then filed by Joseph Thompson e¢ al, through their 
agent, Culpepper. On motion of claimants, the levy was 
dismissed June 18, 1885, because the attachment affidavit 
was defective. The following is a copy of the affidavit: 


‘* Gzorc1a—F loyd County. 

J. W. H. Underwoud, attorney at law for F. Krutina, comes before 
the undersigned, and on oath saith that H. I. Kimball, to the best of 
deponent’s knowledge and belief, is indebte to F. Krutina in the 
sum of nineteen thousand four hundred and seventy-five dollars and 

cents, besides interest from the day of —— 18—, . 
and that the said H. I. Kimball absconds. 
J. W. H. UNDERWoop. 

Sworn to and subscribed before me this 

29th December, 1881. 
Tuos. J. Perry, J. P. 


This judgment. dismissing the levy is assigned as error. 
Counsel for the plaintiff says that the judgment was erro- 
neous for three reasons: First, that the affidavit was suffi- 
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—_— 


cient; second, that the motion was a collateral attack on the 
judgment, and, therefore, could not be made in this man- 
ner; and third, that the motion was, in its nature, a mo- 
tion to set aside a judgment, and not having been made 
within three years from its rendition, came too late, under 
the act of 15876. 

It was admitted by counsel for plaintiff that the affida- 
vit was fatally defective according to the decision of this 
court in the case of Weal vs. Gordon, 60 Ga., 112, and the 
argument was made upon permission granted to review 
that decision. It was held in Deupree vs. Hisenach,9 Ga., 
598, and in Stowers vs. Carter, 28 Ga., 351, that the affi- 
davit must be positive as to the ground of the attachment. 
This ruling seems to us necessarily correct from the lan- 
guage of the statute. It declares that, before an attach- 
ment shall issue, the party seeking the same, his agent or 
attorney at law, shall make an affidavit that the debtor has 
placed himself in some one of the positions enumerated 
by the Code, and also the amount of the debt claimed to 
be due. Code, §3265. No provision is made here for any 
but a direct, unqualified statement under oath. That no 
other should be received as to the ground, is made clearer 
by the next sentence, which allows an agent or attorney 
at law to swear that the amount claimed to be due is due 
according to the best of his knowledge and belief. Ex- 
press permissicn to qualify one of the statements in the 
affidavit. implies, of course, that the other : hall not be 
qualified. As Judge Bleckley says in Neal vs. Gordon, 
“the requisite of positiveness forbids all ambiguity.” It 
calls for an averment clear and direct in ils terms and 
without condition or qualification Counsel for the plain- 
tiff contended, in a very discriminating argument, that the 
affidavit in the present case fully meets the requirement. 
He says that each of the clauses in the affidavit is to be 
treated in its entirety; that the only office of the “and” 
is to connect two statements complete in themselves; and 
that thus dealt with, the qualification contained in the 
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first in nowise affects the last. While there is much force 
in this reasoning, we cannot say that it relieves the affida- 
_ vit of all doubt; and as the decision in Weal vs. Gordon 
has been approved by a full bench in two cases, we think 
best to affirm it. 

The claimant’s motion was a proper mode of attack. 
The rule that a judgment shall not he collaterally attacked 
is restricted to irregularities in the judgment as a ground 
of objection. Code, §3593. Where a judgment is “ void 
for any cause, it is a mere nullity, and may be so held in 
any court when it becomes material to the interests of the 
parties to consider it.” Code, §3594. Another section 
declares that. the attack on such judgment may be made, 
not only in any court, but by anybody. Code, §3828. 

The motion was not only proper, but in time. As the 
claimants were, of course, no parties to the judgment, and 
in no way concerned with it till it was levied upon the prop- 
erty in question, they could not till then have moved in 
reference to it. After they filed their claim, they were 
on the same footing as to the prosecution of their reme- 
dies with other litigants. They had to wait their oppor. 
tunity for atrial. There seems to have been no failure to 
use such opportunity promptly. We do not consider, 
however, that the act of 1876 has any application to this 
motion. That act is intended to fix a limitation upon the 
time in which a motion to set aside a judgment shall be 
made. This is no such motion. It isa motion by claim. 
ants to dismiss a levy because there is in law no judgment 
and can be none. 

“Creditors or bona fide purchasers may attack a judg- 
ment for any defect appearing in the face of the record or 
pleadings, or for fraud or collusion, whenever and wher- 
ever it interferes with their rights, either at law or in 
equity.” Code, $3596. 

Judgment affirmed. 
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- It is doubtful whether a recovery could have been had on a declar- 
ation to recover land, containing a description of the land sued for 
in these words: ‘‘ Part of a tract of two hundred and twenty acres, 
between Fort creek and Shoulder Bone creek, bounded on the 
north by lands of Willie Adams, on the east by lands of Ross and 
Carpenter and on the south and west by lands of said Rives ;’’ but 
no point was made on it by demurrer or otherwise. 

. The defendant had the right to file an equitable plea, setting up a 
contract of sale by a decedent, whose executors were the plaintiffs, 
to a third party or his assigns; that it had been assigned to the 
defendant; and that all the purchase money had been paid; and 
he could compel a specific performance of such contract from the 
plaintiffs, an offer to recind by defendant having been refused by 
them. 

. The contract from the testator of plaintiffs contained the follow- 
ing: ‘‘Rec’d . . of George R. Brown two thousand dollars in full 
payment for two hundred and fifty acres of land lying in Hancock 
county, adjoining lands of Willie B. Adams, Ross, George S. Rives 
and Thomas M. Turner, known in the late survey of the lands of 

Thomas M. Turner as the James M. Hunt place, 175 acres, and the 
seventy-five acre tract on the west side of Fort creek; possession 
of lands given this day to said George R. Brown, together with 
the right-of-way from the west side of said tract, across the lands 
of Thomas M. Turner, to road now leading from Sparta to the W. 
B. Hunt residence.’’ Then followed an obligation to make title 
to said Brown, his heirs, executors, administrators and assigns, 
and on the paper was an assignment for value from Brown to the 
defendant : 


Held, that this contract included the land sued for as described in 


4. 


the first head-note above. 

The written contract covered the entire Hunt tract, as a whole, 
although it may have contained more than one hundred and sev- 
enty-five acres, and parol evidence was not admissible to show 
that the trade was at a given price per acre, there being no allega- 
tion of fraud or mistake in the writing and no attempt to reform it. 


February 9, 1886. 


Pleadings. Ejectment. Vendor and Purchaser. Con- 


tracts. Evidence. Deeds. Before Judge Lumpkin. Han- 
cock Superior Court. April Term, 1885. 


Reported in the decision. 
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James A. Haruty, for plaintiff in error. 





Jorpan & Lewis, for defendant. 










Jackson, Chief Justice. 


This is a suit for a tract of land brought by the execu- 
tors of Thomas M. Turner, against George S. Rives, for the 
recovery of forty-five acres of land, being “ part of a tract 
of two hundred and twenty acres between Fort creek and 
Shoulder Bone creek, and bounded on the north by lands of 
Willie Adams, on the east by lands of Ross and Carpenter, 
and on the south and west by lands of said Rives.” 

To this declaration a plea of not guilty was filed, and an 
equitable plea, to the effect that defendant became as- 
signee of one Brown to an agreement in writing between 
the testator of plaintiffs and Brown, by which the said 
deceased agreed to make title to the entire tract, of which 
this forty five acres sued for is alleged to be part, to Brown 
or his assignees; that when he ascertained that the plain- 
tiffs were dissatisfied and sought to recover a part of the 
land thus sold, defendant offered to rescind the trade, which 
was declined, and that they retain two thousand dollars 
paid for all the land, and seek to recover part of it, which 
is inequitable, and he prays that they be decreed to make 
titles to the whole tract bought, or rescind the sale and put 
the parties in statu quo. Whereupon the jury found a 
decretal verdict to the effect that the premises belonged to 
the defendant, and that title be made according to the 
prayer, upon which verdict the court decreed accordingly. 

Thereupon a motion for a new trial was refused, and the 
plaintiffs excepted. 

1. It is doubtful, to say the least, whether a recovery 
could have been had on the declaration, without a more ac- 
curate description of the part of the tract sought to be recov- 
ered; but no point was made upon it by demurrer or other- 
wise. Possibly, had the point been made, an amendment 
might have made the description sufficiently accurate to 
uphold a verdict for plaintiff. 
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2. Be that as it may, the defendant had the right to file 
the equitable plea and set up facts which would authorize 
a decree compelling the plaintiffs to do what their testator 
had promised, and make titles to the tract which had been 
paid for, his offer to rescind having been refused. 

8. This narrows the investigation here toa single point— 
what was the contract between the parties touching the 
sale? 

_ Itis in writing, and is as follows, in so far as is material 
to throw light upon the issue in dispute: 

** Received . . of George R. Brown two thousand dollars in full 
payment for two hundred and fifty acres of land lying in Hancock 
county, adjoining lands of Willie B. Adams, Ross, George S. Rives 
and Thomas M. Turner, known in the late survey of the lands of 
Thomas M. Turner as the James M. Hunt place, one hundred and 
seventy-five acres, and the seventy-five acre tract on the west side of 
Fort creek, possession of said lands given this day to said George R. 
Brown, together with the right-of-way from the west side of said tract, 
across the lands of Thomas M. Turner, to road now leading from Sparta 
to the W. B. Hunt residence.’’ 

Then follows the obligation or covenant to make titles 
to the said Brown, his heirs, executors, administrators and 
assigns; and upon this paper is the transfer or assign- 
ment for value to the defendant. 

It will be observed from the declaration that the suit is 
for part of the James M. Hunt place. Such is the descrip- 
tion, and such the abstract of title declared upon or ap- 
pended as part of the complaint. 

This appears te us to be a plain. description of what is 
sold on that side of the creek. True, it is said to be 175 
acres, but that makes no difference. It is that tract which 
is sold, together with a seventy-five acre tract on the other 
side vf Fort creek. About that tract there is no dispute 
and no suit. It is part of the Hunt tract, forty-five acres 
of that which is sued for. By the contract, that whole 
tract is sold. It is the tract named in the deed appended 
to the writ. It is defined as part of the survey of the 
Turner lands, known as the James M. Hunt place. That 
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fixes the tract sold; all thought it contained 175 acres. It 
had always been thought to contain that number. It may 
have turned out to be larger, as many tracts are; but the 
tract issold. 1s verbal testimony admissible to show that 
it was not that tract which was sold, but only one hundred 
and seventy-five acres of it? Wethink not. The entire: 
contract is in writing. Two tracts are sold on different 
sides of Fort creek, with a right-of-way over the rest of 
Turner’s Jand to the public road. To admit evidence to 
show that the trade was at eight dollars per acre would 
be to alter the writing in respect to the tracts of land, and 
to exclude the easement or right-of-way as paid for at all. 
There is no allegation of fraud or mistake about the writ- 
ing, nor any prayer in equity, or in the nature of equity by 
pleadings at law, to reform this writing and correct the 
mistake, and there being no ambiguity about the writing. 
Such being the case, there was no error in ruling out the 
parol evidence. 

It follows that the verdict and decree are right, and the 
judgment must be affirmed. 

See, cited for plaintiff in error, 26 Ga., 564; 50 Zd.,618;. 
54 Id., 513; 55 Ld., 288; 46 Jd., 232; Code, §§2642, 2248.. 
None of these citations collide with the views of this case 
above expressed. 


For defendant, Code, §§2757, 3800; 43 Ga., 190; 52 
Id., 448 ; 34 Jd.,289; 26 Td., 564; 50 Jd.,618 ; Code, §2642.. 
Judgment affirmed. 


THe CentrRAL RaAILRoAD vs. THE Dwiant MANUFACTURING 
ComMPANY. 


Where ashippercontracted with a railroad company to ship two hun- 
dred bales of cotton from Atlanta, Georgia, to Chicopee, Massa- 
* chusetts, over a certain route, at a given price, and delivered the 
cotton to the railroad company, and afterwards a bill of lading was 
sent to the shipper, the liability of the railroad company was that 
of a common carrier to transport the cotton from the initial point 


v 75-89 
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to its destination ; and it could not limit its liability by inserting in 
the bill of lading a provision that, for all loss or damage occurring 
in the transit, the legal remedy should be sought and held only 
against the particular carrier in whose custody the cotton might 
be at the time thereof, there being no express contraet to that 
effect, the bill of lading being signed only by the agent of the vom- 
pany, and not having been agreed to by the shipper. 


February 9, 1886 


Railroads. Damages. Negligence. Contracts. Before 
Judge Hammonp. Fulton Superior Court. March Term, 
1885. 


Reported in the decision. 
Jackson & Krna, for plaintiff. 


B. F. Apport, for defendant. 


BLaNpDForRD, Justice. 


The defendant in error brought their action against the 
plaintiff in error for the value of five bales of cotton lost 
in its transmission from Atlanta, Georgia, to Chicopee, 
Massachusetts, upon the following bill of lading: 


“Great Southern Freight Line via Savannah, Central Railroad 
Company. 


AtLanta, Georaia, Dec. 17, 1880. 


Received of S. M. Inman & Company two hundred bales of cotton, 
marked and muumbered as below, to be transported by the Central 
Railroad, for transportation by that line to Savannah, and thence 
shipped (with liberty to compress in Savannah) by connecting steam- 
ship or steamships bound for ——~—— to be carried upon said steam- 
ships, with leave totranship to any other steamship of the line and to 
touch at any port or ports, to tow and assist vessels in all situations, and 
to sail with or without pilots, unto the port of ——-—— the’ dangers 
of the sea, of governments, collisions or fire at sca or in port or on 
shore, accidents from machinery, boilers or steam, or any other acci- 
dent or danger of the seas, rivers, and steam navigation, of whatever 
nature or kind soever, excepted, unto Dwight Manufacturing Com- 
pany, Chicopee, Massachusetts, upon payment of 90 cents per hun- 
dred pounds of freight, as below.”’ 
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Then there was added this stipulation in small print : 


‘In consideration that the cotton herein described is transported at 
reduced rates, it is mutually agreed, understood and enacted as a 
contract between the shipper and the Central Railroad Company, 
that since said cotton must pass through the custody of several car- 
riers to the place of ultimate destination, the exceptions from liability 
made by such carriers respectively shall operate in the carriage by 
them respectively of said cotton as though herein inserted at length, 
and especially that for all loss or damage occurring in the transit of 
said cotton, the legal remedy shall be sought and held against the 
particular carrier only in whose custody said cotton may be at the 
time of the happening thereef.’’ 


This bill was signed “ Chas. B. Wallace, general agent.” 


The evidence showed that Inman & Co. had contracted 
with the Central Railroad to ship two hundred bales of 
cotton from Atlanta to the Dwight Manufacturing Com. 
pany at Chicopee, Mass., over the Great Southern Freight 
Line, via Savannah, at ninety cents per one hundred 
pounds, and had delivered the cotton to the Central Rail- 


road. Afterwards the bill of lading was sent to Inman & 
Co. It is not shown that Inman & Co. ever agreed to any 
stipulations therein contained. The Central Railroad, un- 
der these circumstances, was a common carrier, and as such 
was bound for any loss occurring to the cotton, as common 
carriers are bound at common law, and the shipper was 
unaffected by any stipulation contained in the bill of lad- 
ing. The court below held that the stipulation in the bill 
of lading, that “for all loss or damage occurring in the 
transit of the cotton, the legal remedy shall be sought and 
held against that particular carrier only in whose custody 
the said cotton may be at the time of the happening 
thereof,” was a condition or stipulation repugnant to the 
contract, and for that reason void. Whether the court was 
right or not is immaterial, under the view we take of this 
case. The Central Railroad was liable as a common car- 
rier to transport the cotton from Atlanta, Georgia, to 
Chicopee, Massachusetts, and it could not limit its liability 
in this respect by a mere stipulation to that effect inserted 
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in the bill of lading. Code, §2066. A common carrier 
cannut limit his legal liability by any notice given, either 
by publication or by entry or receipts given or tickets 
sold. He may make an express contract, and then will be 
governed thereby. Code, §2068. The stipulation in the 
bill of lading referred to is not an express contract ; it was 
never agreed to by Inman & Company; it was merely an 
attempt on the part of the carrier to limit its liability by 
the insertion of the stipulation in the receipt or bill of 
lading, which is forbidden by the statute. 36 Ga., 532; 
68 Jd., 350; 66 Jd., 488; 70 Zd., 533. 

Upon the whole, we think the conclusion reached by the 
court was right, and his judgment is affirmed. 


ForpD vs. CLARK, administrator 


If one sues a partnership and is non-suited, he cannot re-commence 
his action against one of the partners individually within six 
months after such non-suit, so as to prevent the statute of limita- 
tions from attaching, under §2932 of the Code. 


December 22, 1885. 


Partnership. Statute of Limitations. Before Judge 
Farin. Catoosa Superior Court. February Term, 1885. 


Ford brought suit, on September 29, 1884, against Clark, 
as administrator of John D. Gray, deceased, on an open 
account, due in 1870. To prevent the bar of the statute 
of limitations from attaching, it was alleged that, in 
1873, suit was brought on the account against John D. 
Gray, Allen Kennedy and Charles Chamberlin, as part- 
ners, plaintiff believing that the latter two were partners 
of the former in the purchase of the articles on which the 
account was based; that Chamberlin, being a non-resident, 
was not served; that Kennedy pleaded no partnership and 
obtained a judgment in his favor on that issue; that Gray 
having died pending the case, Clark, his administrator, 
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was made a party; that the case was non-suited ; and that 
this action against the administrator of Gray was brought 
within six months thereafter. By amendment, it was 
alleged that there had never been any joint property of 
Gray and Chamberlin in the state; that plaintiff proceeded 
against them all as partners, on the ground that they had 
held themselves out as such; that in the original suit, both 
Kennedy and Chamberlin filed pleas of no partnership, 
and no evidence was introduced on the trial, when the non- 
suit was granted, to overcome such pleas, but the original 
scheme of the suit having failed, the plaintiff was simply 
trying to hold Gray, by whom the account was contracted, 
liable for what he received. 

On demurrer, the case was dismissed. and the plaintiff 
excepted. 
















W. K. Moors, by brief; W. OC. GuEnn, for plaintiff in 
error 







R. J. McCamy, for defendant. 





BLANDFORD, Justice. 





The precise question is this: If one sues a partnership, 
and is non-suited, can an action be re-commenced against 
one of the partners individually within six months after 
such non-suit, so as to prevent the statute of limitations 
from attaching, under section 2932 of the Code? Thatsec- 
tion enacts that, “If a plaintiff shall be non-suited, or shall 
discontinue or dismiss his case, and shall re-commence 
within six months, such renewed action shall stand on the 
same footing as to limitation with the original case. . . .” 

We are satisfied that a suit against a partnership which 
has been non-suited or dismissed is not the same as an 
action against an individual ; hence, when such suit against 
a partnership has been non-suited, and another action has 
been instituted against an individual whom it was alleged 
belonged to or was a member of the firm formerly sued, 
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the latter action, although commenced within six months 

from the dismissal of the former suit, will not prevent the 

bar of the statute of limitations from attaching to the 

cause of action, under section 2932 of the Code. 
Judgment affirmed. 


Danrorti vs. Toe STATE oF GEORGIA 


1. A special plea, which alleged that the indictment on which the de- 
fendant was about to be arraigned was never returned into court 
by the grand jury, but was brought in by their bailiff and handed 
to the clerk, who thereupon entered it on the minutes of the 
court, at which time none of the grand jurors were present, and 
that these several facts appeared from the minutes of the court, 
but which did not allege that the bailiff making the return was 
not the duly qualified officer of the grand jury, sworn in accord- 
ance with law, or that the indictment was tampered with or altered 
in any respect, or that, in consequence thereof, the accused suf- 
fered injury or detriment, was demurrable and was properly 
stricken by the court. 

-) The history and reason of the manner of returning indictments 
discussed. 

. The court did not err in instructing the jury that, although they 
were judges of the law as well as the facts, under the constitution 
of the state, they should take the law from the court, and he was 
responsible for its correct exposition. _ This has been held in sev- 
eral cases, and while, in the case of Ridenhour vs. State, at the 
present term of the court, two members of the bench expressed 
dissatisfaction with that view of the law, yet the former cases could 
not be reviewed and reversed without the unanimous ruling of the 
full bench, which cannot be had. 

3. There was no error in striking the special plea which admitted the 
homicide with which defendant was charged, but denied his lia- 
bility under the law to answer to the charge of murder because of 
his insanity at the time the deed was done. Under the law of 
Georgia, this defence, if insisted on, must be made under the gen- 
eral plea of not guilty, and if satisfactorily made out, it would 
finally acquit the defendant of the charge preferred against him 
and discharge him, 

(a.) The manner of trying such an issue in England formerly and at 
present, and the history and reason therefor, discussed. 

(b.) The necessity for legislation in respect to criminals acquitted on 
the ground of irsanity in this state suggested. 
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(c.) The Code (§§4673, 4299) provides for special pleas of insanity 
and the trial of the issues made thereon in cases of mental de- 
rangement existing at the time of the trial; and in no case can 
this special defence be put in without an averment of the existence 
of this diseased condition of the mind at that time. 

. There was no error in refusing to charge to the effect that the pris- 
oner’s sanity must be shown by the same amount of proof that is 
required to establish guilt in all other cases—that is, to the exclu- 
sion of all reasonable doubt. 

(a.) This court held, in the case of Carter vs. State, 56 Ga., 403, that 
the presumption of sanity should be rebutted by a preponderance 
of evidence of insanity at the time the offense was alleged to have 
been committed, or the jury would not be authorized to acquit on 
that ground of the defence. 

(b.) The judge in this case did not restrict the defendant from using 
the evidence in respect to insanity, together with other circum- 
stances in proof, to cast doubt upon his guilt, and in so doing, he 
laid down as lenient a rule as the defendant was entitled to. 

. There is nothing in the remaining grounds of the motion for new 
trial which would authorize an interference with the verdict. The 
charge was full, fair and impartial, and submitted fully the ques- 
tion of the defendant’s insanity, and the verdict was supported by 
the evidence. 

January 5, 1886. 


Criminal Law. Indictment. Practice in Superior Court.. 
Pleadings. Constitutional Law. Insanity. Before Judge 
Smmons. Bibb Superior Court. April Term, 1885. 


The facts of this case are sufficiently reported in the 
decision. The following extracts from the charge of the 
court below will show the manner in which the question 


of the defendant’s sanity or insanity was submitted to the 
jury: 

“This defendant s.ys to the jury that he could not entertain mal- 
ice in his mind at the time, by reason of his mind being so deranged, 
so disordered by disease, that he did not have capacity enough to 
form that legal intention, to entertain malice such as I have des- 
cribed to you. 

‘‘Whenever the state proves a homicide by unauthorized violence, 
and the evidence which the state introduces does not show the want 
of malice, then the burden iscast upon the defendant. He assumes 
the burden, then, to prove that he had no malice. Now, unless the 
evidence of the state that proves the homicide shows that it was 
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done without malice, then he assumes the burden to show to the jury 
that it was done without malice. In this case, he assumes [it], be- 
cause he says he did not havecapacity enough to entertain malice. 

‘*Well, I charge you first upon that, that the law presumes every 
man sane until it is made to appear to the contrary that he is insane 
or unsound of mind; and if a man files that plea, the burden is on 
him to make it appear to the satisfaction of the jury. It ought to be 
made to appear to a reasonable certainty that, at the time of the com- 
mission of the act, he did not know the nature and quality of the act, 
or if he did know the nature of the act, that he did not know the 
act was wrong. A person, in order to be punishable by the law, 
must have sufficient memory, intelligence, reason and will to enable 
him to distinguish between right and wrong in regard to the particu- 
lar act about to be done—to know and understand that it would be 
wrong, and that he will deserve punishment for committing it. If 
the prisoner is perfectly sane as to all other things, but lacks, as to 
the act about to be committed, reason enough to distinguish between 
the right and wrong of that act, and he does not know and under- 
stand that the act is wrong, and that he will deserve punishment for 
committing it, he is not responsible. He may be sane about every- 
thing else, but if he is insane about that particular act, and does not 
know that it is wrong, then he will not be responsible. 

“(On the other hand, a person may be deranged as to other things, 
yet if he has sufficient reason or mind to distinguish as to the right 
or wrong of that particular act about to be committed—if he knows 
and understands that for committing that act he would be liable to 
be punished—he is responsible. 

‘‘Therefore, you will look to the evidence in this case, and see, at 
the time this act was committed, whether the accused had sufficient 
mind or reason or mental capacity to know that the act was wrong; 
in other words, that it was a violation of the law, and he would be 
liable to be punished for it. If he did not, then he is not responsible 
to the law, and ought not to be, because the law does not allow an 
insane man to be convicted, or a man who has not sufficient capacity 
to have a criminal intent to be convicted. But if he did know, al- 
though he may have been insane or peculiar about other things, if 
he did know at the time he committed that act, and he had under- 
standing and reason sufficient to know that it was a violation of the 
law, and that he would be punishable for it, then the jury would be 
authorized to find him guilty. 

** Now there is an exception to that rule, which I will give you. 
You will remember that it was claimed by some of the counsel in 
the argument that the prisoner acted under an insane delusion, an 
irresistible impulse, and things of that sort. That is the exception 
Iam going to give you totherule I have just laid down between right 
and wrong. If you find, of course, that he did not know the differ- 
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ence, and that he did not have capacity enough to know that he was 
doing wrong, you need not investigate this part of the charge. If 
you find that he did know what he was doing, and was violating 
the law, and had reason and capacity enough to know that he would 
be punished for it, then you may look to this. 

‘‘T charge you further that he is not responsible if the act was done 
under some irresistible impulse, the result of a diseased and disor- 
dered mind, which overpowered his will, taking away his power and 
control, and that there was no criminal intent ;—I say, if all that hap- 
pened, then he would not be responsible to the law; and the proviso c 
with that is, that the act itself is connected with the peculiar delusion 
under which the prisoner was laboring, if he was laboring under such 
a delusion at that time. 

‘On the other hand, I charge you that if he was not laboring un- 
der such a delusion of an impulse that was irresistible, the result of 
a diseased and disordered mind which overpowered his will—if he 
was not laboring that way, but acted only from violent passions and 
resentments towards Landsberg, and upon real circumstances—no 
delusion about it—but upon real circumstances, and was impelled by 
no morbid delusion, but proceeded upon the ordinary perceptions of 
the mind—then he would be responsible, and you would,be author- 
ized to find him guilty. Now, do you understand that? . 

‘ Well, now, gentlemen of the jury, if, after a full, fair and honest 
examination of this evidence, your minds are unsettled, unsatisfied, 
do not know what the truth about it is, then that is what is called a 
reasonable doubt in law, and you shall give him the benefit of that 
reasonable doubt and acquit him. If your minds are legally certain, 
and you are satisfied from the evidence in this case that he is guilty, 
why, then, you would be authorized to find him guilty.” 
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Hat, Justice. 






The prisoner was indicted, tried and found guilty of the 
murder of William Landsberg, and by the direction of the 
jury was sentenced to imprisonment in the penitentiary 
for life. Upon his arraignment, he filed two special pleas: 
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The first set forth that the indictment on which he was 
about to be arraigned was never returned into court by the 
grand jury, but was brought in by their bailiff and handed 
to the clerk, and that he, therefore, entered it on the min- 
utes of the court, at which time none of the grand jurors 
were present, neither their foreman, nor a quorum of the 
body, nor any member thereof; and that these several facts 
appeared from the minutes of the court, and he, therefore, 
prayed that it be quashed. The other plea admitted that 
the defendant committed the homicide at the time and 
place stated in the indictment, but denied that he was 
guilty of murder as charged, or of any other offense against 
the laws of the state, because he was at that time insane. 

The solicitor general demurred to both these pleas, and 
being deemed insufficient, the court gave judgment on the 
demurrer in favor of the state, and ordered them stricken. 
The defendant then pleaded to the merits of the accusa- 
tion and denied his guilt. Upon his conviction, he moved 
for a new trial upon thirteen grounds, and his motion be- 
ing overruled and disallowed, he brought the case to this 
court upon bill of exceptions and writ of error. 

The first four grounds of the motion insist that the ver- 
dict is contrary to law and evidence, decidedly and strongly 
against the weight of evidence and the charge of the court, 
which is set out at length and made a part of the motion. 
The fifth and eleventh grounds of the motion complain of 
error in overruling the special pleas; the sixth, seventh, 
and twelfth grounds relate tu the powers and duties of the 
jury as judges of the law and facts. The last complains 
that the judge charged that it was their duty to take the 
law from the court, and that he was responsible therefor, 
instead of instructing them, as he was requested in writing, 
that, being judges of the law as well as the facts, it was 
their privilege to differ with the court as to the interpre- 
tation of the laws applicable to the case, and 1f they con- 
scientiously believed the law to be different from that 
given in charge, they not only had the. right to dissent 
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therefrom, but it was their duty to render their verdict in 
accordance with their own convictions and belief as to what 
the law was. The substance of the eighth ground is that 
the court erred in refusing to charge defendant’s written 
request, that, if it was shown defendant was insane before 
the killing, the continuance of this mental condition would 
be presumed to exist at the time of the homicide, and if 
the state relied on the fact that the act was done during 
a lucid interval or while the prisoner was in his right 
mind, it must show by evidence, beyond a reasonable doubt, 
that he was sane at the very time; that it was incumbent 
upon the prosecution to establish the prisoner’s restoration 
to sanity by the same degree of proof, as the law required 
to fix guilt in all other cases—that is to say, to the exclusion 
of all reasonable doubt. The ninth ground alleges as error 
the refusal of the court to charge that if, upon a consider- 
ation of all the facts, the jury had a reasonable doubt as 
to prisoner’s sanity, they should give him the benefit of the 
doubt and acquit him. 

The tenth ground alleges error in refusing to charge this 
request in writing: That while it is true the defendant 
has pleaded “ not guilty,” and the issue is one of guilty or 
not guilty, yet it is in accordance with the law to ascertain, 
under this general plea, whether he was sane or insane at 
the time the homicide was committed; and the fact that 
he had not filed a special plea of insanity should not prej- 
udice his case or affect their verdict, but if they believe 
from the evidence that, at the time of the killing, he was 
insane, or if they have a reasonable doubt as to his sanity, 
they should, under the plea of not guilty, acquit him, re- 
gardless of the consequences. Oounsel for prisoner deemed 
this request necessary, because counsel for the state, in 
concluding his argument to the jury, urged that, if defend- 
ant was insane, he should have filed a special plea alleging 
insanity at the time of the trial, and that failing so to do, 
it was trifling with the court. 

The 13th and last ground of the motion excepts to the 
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charge of the court in so far as it made ability in the 
prisoner to distinguish between right and wrong, or to 
know good from evil, and to appreciate and understand 
that the act he was committing was contrary to law, and 
would subject him to punishment, a test of his sanity. 

We shall consider the questions made in a somewhat 
different order from that in which they are presented by 
this motion. 

1. Did the court err in his ruling in relation to the return 
of the bill of indictment into court by the hands of the 
bailiff of the grand jury, and the entry of the same upon 
its minutes, in the absence of the foreman or a quorum or 
any member of that body? In Davis vs. The State, which 
was argued and determined pending the consideration of 
this case, we held that the indictment was properly re- 
turned in this manner and by this officer. This plea does 
not set forth that the bailiff making the return was not 
the duly qualified officer of the grand jury, sworn in ac- 
cordance with the law, “carefully to deliver all such bills 
of indictment or other things as shall be sent to.them by 
the court,without alteration, and as carefully return all such 
as shall be sent by that body to the court ” (Code, §3916), 
or that the indictment was tampered with, or altered 
in any respect, or that in consequence thereof the accused 
suffered injury or detriment. 

That this mode of returning indictments and pre- 
sentments which have been found by the grand jury 
to the court, although it has obtained in most of the 
circuits of this state for a number of years, is of com- 
paratively modern origin, is admitted. Within the 
memory of many of us, bills and presentments were re- 
turned into court by the entire body, whose names were 
called by the clerk, and in that way it was ascertained that 
a legal quorum was present, and after consenting that the 
state’s counsel might alter any matter of form, but not 
any matter of substance without their privity and consent, 
they made their report to the court, which was directed to 
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be entered on the minutes. Prior to 1857, all witnesses to be 
examined before the grand jury upon indictments or pre- 
sentments there pending and undergoing investigation, ac- 
companied by some of the members of that body, were 
sworn in open court in each particular case in which they 
were summoned to testify; in that year, however, the gen- 
eral assembly passed an act. which was approved on the 
21st of December, making it lawful for the foreman of 
each grand jury to administer the oath prescribed by law 
to witnesses who might be required to testify before them 
(Acts 1857, p. 100); and by the Code, §3918, he is also 
authorized to examine such witnesses. 

The motive that led to this change in the law was doubt- 
less the same as that which induced the judges to alter 
the practice as to the mode of returning and receiving 
indictments or presentments made or found by the grand 
jury. The interruptions to the business of the court were 
frequent, both in swearing witnesses to go before the body 
and in bringing them into court, having them called and 
report in this manner their action. But apart from this, 
whenever a witness was sworn, there were eager eyes 
watching, and attentive ears listening to what was going 
on, and the same thing occurred whenever the action of 
the body was publicly announced in open court. The 
parties interested thus had timely warning of what was 
transpiring, and in numerous instances they made their 
arrangements to avoid arrest and thus to evade trial or to 
postpone a hearing of the cases charging them with 
offenses. The instances in which offenders were commit- 
ted to jail, or were recognized to appear by magistrates, 
before the grand jury acted upon the charges, were com- 
paratively few in proportion to the number of bills or pre- 
sentments found at any term of the court. The failure to 
make these arrests under bench warrants and the announce- 
ment of “no appearance” at several terms of the court, 
carried them to the “dead docket,” where they, in most 
instances, slept the sleep of death, and knew no resurrec- 
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tion, and as a consequence offenders escaped with im- 
punity. The administration of oaths to witnesses was 
regulated by a rule prescribed by law, but it was otherwise 
with the formalities observed in receiving and reporting 
to the court bills and presentments found by the grand 
jury. That was matter of practice subject to the control 
of the court, and might be changed so as to facilitate its 
business and to prevent the evasion of its process. The 
oath taken by the bailiff attending the grand jury, for many 
years before the adoption of the Code, was the same as 
that now found in the section above cited. But when it 
was adopted, or from what source it was derived, we are 
unable to determine. That the latter clause in it was not 
contained in the oath administered to bailiffs waiting on 
grand inquests in England, whence we derived our laws 
and customs and much of our practice, is rendered tolerably 
certain by reference to their old books of practice. In the 
*¢ Crown Circuit Companion,” into which has been incor- 
porated the work formerly published under the name of 
the “Crown Circuit Assistant,” first American edition, 
published by A. McDurmut and D. D. Arden, No. 1 City 
Hotel, Broadway, New York, in 1816, we find, on page 
485, this oath, which was administered to the bailiff attend- 
ing the grand jury: “ You shall swear that you will dili- 
gently attend the grand inquest, during the assizes, and 
carefully deliver to them all such bills of indictments, or 
other things as shall be sent to them by the court, without 
alteration. So help you God.” Both the Crown Circuit 
Companion and the Crown Circuit Assistant, the title- 
page of this edition informs us, have been carefully revised, 
and such additions made thereto as modern statutes and 
decisions have rendered necessary. The power of return- 
ing to the court bills and presentments found by the grand 
jury, if not expressly given by the latter clause of the bailiff’s 
oath, which has now become a part of our law, may be 
well implied from the obligation and duty it imposes upon 
that officer, and so far no complaint has been heard of any 
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detriment or wrong to parties from the practice, while it 
is evident that it has facilitated the business of the court, 
and rendered the execution of its penal process more easy 
and certain than it was under the former methods. For 
these reasons, as well as those given in Davis’s case, ut 
sup., we think there was no error in overruling the plea in 
question. 

2. That the court did not err in instructing the jury that, 
although they were judges of the law as well as the facts, 
under the constitution and laws of the state, they should 
take the law from the court, as it was responsible for its 
correct exposition, has been determined by this court in 
several cases, and very recently during the present term, 
in Ridenhour vs. The State. It is true that two of our 
number express dissatisfaction with that view of the law, 
but not being unanimous in opinion as to the propriety of 
reviewing former rulings upon that subject, as we had to 
be under the act of the legislature (Code, §217), we were 
compelled to affirm those rulings, and make them the set- 
tled Jaw upon that subject, and so they must be regarded, 
so far as this present bench is concerned, unless the legis- 
lature shall see proper to prescribe a different rule. 

3. There was no error in striking the special plea, admit- 
ting that the defendant committed the homicide, but deny- 
ing his liability under the law to answer to the charge of 
murder because of his insanity at the time the deed was 
done. Under our law and practice, this defence, if insisted 
on, must be made under the plea of not guilty; it goes to 
the very vitals of the case, and if satisfactorily made out 
would finally acquit the defendant of the charge preferred 
against him and entitle him to go without a day absolutely 
freed and discharged of the offense for which he was in- 
dicted. 

That such a plea would, at one time, in England have 
been indispensable to the trial of the issue here presented, 
may be true, as the jury empanelled to determine it were 
specially sworn to try whether the prisoner was of sound 
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mind or not at the time of the felony committed, and a 
true verdict thereupon to give according to the évidence. 
Cr. Cir. Comp., 484. But in that country at the present 
day, and especially since 39 and 40 Geo. III., about the year 
1800, a different practice seems to prevail, and this special 
defence is interposed only as to insanity occurring after the 
commission of the offense. ‘It has, from the earliest pe- 
riod, been a rule, that though a man be in the full posses- 
sion of his senses when he commits a capital offense, if he 
becomes non compos after it, he shall not be indicted; if 
after indictment, he shall not be convicted; if after con- 
viction, he shall not receive judgment; if after judg- 
ment, he shall not be ordered for execution; and this 
opinion is confirmed by the fact that a statute was passed 
in the reign of Henry the Eighth to allow of execution of 
persons convicted of high treason, though insane, which 
was always thought cruel and inhuman, and was repealed 
in the reign of Philip and Mary. The true reason of this 
lenity is not that a man who has become insane is not a 
fit object of example, though this might be urged in his 
favor, but that he is incapable of saying anything in bar 
of execution or assigning any error in the judgment. The 
judge may, if he pleases, swear a jury to inquire ex-officio 
whether the prisoner is really insane or merely counter- 
feits; and if they find the former, he is bound to reprieve 
him until the ensuing session. Provision has been made 
by a recent statute for the security of criminal lunatics, 
and the same rules would, probably, apply to the case of 
one deprived of his reason in this latter stage of the pro- 
ceedings.” 1 Chitty’s Cr. Law, 761, 762. The statute 
here referred tois the 39 and 40 of George IIL., c. 94, which 
provides that “where the prisoner is acquitted on the 
ground of insanity, of treason, murder or felony, the jury 
must find specially the ground of their verdict, and there- 
upon the court must order him to be confined in such man- 
ner as they think expedient until His Majesty shall give 
further orders respecting his disposal.” /6., 649. Our 





OCTOBER TERM, 1885. 625 
Danforth vs. The State of Georgia. 


Code makes no provision for the detention and disposal of 
prisoners acquitted on the ground of insanity existing at 
the commission of the offense, but, as before said, they are 
at once discharged, and go free to commit a like act upon 
the recurrence of another attack, with like fatal results on 
some other unoffending citizen. That this omission should 
be supplied by legislation covering the case, we think is 
apparent; and at the same time, it might be well to provide 
a place for the safe-keeping of such persons, and when thus 
confined, to prescribe how they shall be discharged. 

The Code, in §§4673, 4299, provides, as it seems to us, 
for special pleas of insanity, and the trial of the issues 
made thereon, in cases of mental derangement existing at 
the time of the trial, and in no case can this special de- 
fence be put in without an averment of the existence of this 
diseased condition of the mind at that time; and so it was 
held in Zong’s case, 38 Ga., 491, 507, 508. 

The judge did not err in sustaining the demurrer to this 
plea; by that judgment the prisoner was deprived of no 
right. Whether he was insane or not at the time of the 
trial, we do not know, but are perhaps bound to presume, 
from the failure or refusal of. his friends and the devoted 
and able counsel who so generously and faithfully repre- 
sented him both in this and the superior court, to tender 
that issue and to insist upon his rights in that respect, that 
he was then fully in possession of his faculties. Had Zong’s 
case misapprehended the purpose of the legislature in en- 
acting these sections of the Code, it is reasonable to sup- 
pose that body at some one of its numerous sessions held 
in the last seventeen years (the decision was rendered at 
December term, 1868), would have rectified even a slight 
mistake upon a subject of such vital importance, especially 
as they were presumed ‘to know'that this court was power. 
less to do so, except by the unanimous consent of all its 
members, upon an application made and leave granted to 
review it. This application was made, but the leave was 
not granted, as we were unanimously of opinion that it 

v75-40 
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was correct, and we now expressly affirm the principle it 
establishes. It may be true that the law needs amend- 
ment, that its terms are not so clear and precise as in penal 
legislation is desirable, but this is a subject with which 
the legislature can deal more appropriately than a court. 

4. The charges requested, as set forth in the 8th, 9th 
and 10th grounds of the motion for a new trial, were prop- 
erly refused. They lay down the rule that the prisoner’s 
sanity must be shown by the same amount of proof that 
is required to establish guilt in all other cases—that is, to 
the exclusion of all reasonable doubt; this is somewhat 
varied in each of these requests, by the employment of 
“sanity” and “insanity” interchangeably, and as mean- 
ing the same thing, but all eventuating in the announce- 
ment of this rule, which appears to us as both unsound 
and dangerous. The cases upon this subject are very con- 
flicting and in astate of considerable confusion. They are 
all, however, American cases; indeed, it seems that this 
principle here announced, as was said by Stone, J., in Bos- 
well vs. The State, 63 Ala., 307, “is purely of American 
origin.” Three distinct theories have been propounded as 
to the degree of evidence requisite to justify a conviction 
on the issue of insanity. 

The first is that insanity, as a defence of confession and 
avoidance, must be proved beyond a reasonable doubt, and 
. that unless this be done, the jury—the case of the prosecu- 
tion being otherwise proved—are to convict. _ 

The second is that the jury (at least to find an affirma- 
tive verdict of insanity) are to be governed by the pre- 
ponderance of evidence, and are not to require insanity 
to be made out beyond a reasonable doubt. 

A third view, sustained by several authoritative courts, 
is that in such an issue the prosecution must prove sanity 
beyond a reasonable doubt. 

This is Dr. Wharton’s analysis and classification of the 
cases decided before 1880, when the eighth edition 
of his work on Criminal Evidence was published. In 
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that book, all the cases bearing upon each of these 
widely conflicting views are referred to, either in the 
text or notes, as found in §§330-340, both inclusive ef 
seg. Since that time, he has contributed to “The Cen- 
tral Law Journal,” published in St. Louis, Missouri, Vol. 
18, 402-405, a valuable article upon the subject, sustaining 
the view set forth under the second head of this classifica- 
tion, upon the authority of numerous cases determined 
since the publication of his book. Among others he makes 
the following citations: Graves vs. The State, 16 Vroom, 
(N. J.), 203; State vs. West, 1 Houston Cr. Cas., (Del.); 
Baccigalupo vs. Commonwealth, 33 Gratton (Va.), 807; 
Carter vs. The State, 56 Ga., 463 ; State vs. Payne, 86 N.C., 
609; Boswell vs. The State, 63 Ala., 307; State vs. Rede- 
mier, 71 Mo.; People vs. Messersmith, 61 Cal., 246 ; Jones 
vs. The State, 13 Tex. App.; State vs. Johnson, 10 /d., 
571. The article in the Central Law Journal, which 
merits for its learning, philosophic views and logical ar- 
rangement a careful study, reaches the conclusion that both 
in criminal and civil courts issues of insanity should be 
decided upon the same degree of proof. “In both courts,” 
the author says, “the presumption is that persons coming 
into courts of justice are sane, and the burden of proof is- 
on the parties contesting such sanity. In criminal eourts;. 
as well as in civil, the rule should be that, to take a partic- 
ular person ont of the category of reasonable and amenable: 
beings, and to subject him to the sequestrations and re- 
strictions imposed by the law on adjudicated lunatics, at_ 
least a preponderance of proof of insanity should be re-- 
quired.” 

In reviewing this charge which the judge of the superior’ 
court refused to give, “ That if the jury, after examining 
all the evidence in the case, are not satisfied beyond a 
reasonable doubt of the sanity of the prisoner at the time 
of the commission of the homicide, if their minds are 
wavering or doubtful upon this point, not at rest as to his 
sanity or insanity, the prisoner is entitled to the benefit of 
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that doubt, and the jury are bound to acquit,” but in 
lieu thereof charged that, if there was a preponderance of 
evidence in favor of insanity, they must acquit; this 
court,in Carter’s case, ut supra, by Warner, C. J., said, 
* Inasmuch as the law presumes, for the safety of society, 
that every person is of sound mind until the contrary ap- 
pears, therefore, that presumption should be rebutted by 
a preponderance of evidence of insanity at the time the 
offense is alleged to have been committed. Unless there 
is a preponderance of evidence in favor of the insanity of 
the defendant, the jury would not be authorized to acquit 
him of the offense with which he is charged, on that ground 
of his defence.” The judge, however, did not, as we un- 
derstand his charge, restrict the defendant in the case be- 
fore us from using this evidence, together with other cir- 
cumstances in proof, to cast doubt upon his guilt, and in 
so doing he laid down quite as lenient a rule in his 
favor as he was entitled to have under the law. In Long’s 
case, ut sup.,it was held that. it was not error for the court, 
in acriminal case, to refuse to charge the jury that, if from 
any cause they have doubts of the prisoner’s guilt, they must 
acquit, and to charge instead that any cause is too sweep- 
ing, but if they had any reasonable doubts, which arose 
from or grew out of the evidence, they must acquit. In 
other cases, where the defencé made was an alibi, we re- 
stricted the rule in a similar manner. Landis’s case, 70 
Ga., 651, and cases cited; Ledford’s case, determined at 
the present term. 

5. There is nothing in either of the revaaining grounds 
of the motion which would authorize us to interfere for 
the relief of the defendant. Thecharge given to the jury 
which tried him was full, fair and impartial, and quite as 
favorable to him as, under the law, could have been asked; 
indeed, the dreadful malady, under which it was insisted 
he labored when he slew his fellow-man, was presented in 
every point of view which could have afforded him any 
relief from the consequences of his act, or which could 
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have cast doubt upon his intention to kill, or released him, 
or even diminished his responsibility on account of the 
deed. No exception was made to the charge in this respect, 
but it received from his counsel the warmest commenda- 
tion and approval for its humanity and impartiality, in 
which we heartily join. 

The character of the act itself, unless excused or pal- — 
liated by the abnormal state of the prisoner’s mind, is 
not questionable. The jury have passed upon this issue 
and found it against him, and we cannot conclude that 
they did so without evidence to sustain their action. The 
judge who tried the case was unable to find sufficient 
error in the verdict to authorize him to set it aside. It 
is not to be regretted, under all the circumstances, that 
the extreme penalty of the law was not inflicted. If 
it should turn out that the defendant was insane at 
the trial, or has since become so, his zealous and able 
counsel will be at no loss to find a remedy to release him 
from imprisonment among felons, and to subject him to 
such restraints as insane criminals, for their own sake as 
well as for the safety of their fellow-beings, should be placed 
under. 

Judgment affirmed. - 


é 
MEEKs, administratrix, vs. JOHNSON, executrix. 


When a plaintiff or complainant in a pending cause dies, his execu- 
tor or administrator may be made a party, on motion in writing, of 
which the defendants or their counsel shall have notice. Where, 
pending the foreclosure uf a mortgage, the defendant died, and his 
administratrix was made a party by scire facias, and the plaintiff 
having died, his executrix was made a party, without notice to the 
defendant, and judgment of foreclosure was at once rendered, the 
defendant not being present in person or by counsel, she had not 
had her day in court, and having a good defence to the foreclosure, 
an affidavit of illegality would lie tu the fi. fa. issued thereunder. 

(a.) If the mortgage was given to secure a debt in Confederate money, 
and large payments had been made upon it, rearly or quite suffi- 
cient to have extinguished the debt, and the foreclosure was pro- 
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ceeding for the principal and interest in full in the present currency, 
this furnished a good ground of defence. 

(b.) If the only service of the rule nisi to foreclose the mortgage was 
by leaving a copy at the most notorious place of abode of the de- 
fendant, and there was no personal service, this furnished a good 
ground of defence to the foreclosure. 

(c.) It makes no difference that the foreclosure of the mortgage was 
proceeding in the name of the mortgagee for the use of another. 
The legal title to the mortgage was in the mortgagee, and the case 
could not proceed until his executrix was made a party, of which 
the defendant was entitled to notice. 

December 22, 1285. 


Parties Notice. Mortgage. Service. Illegality. Be- 
fore Judge Farn. Bartow Superior Court. July Term, 
1885. 


Reported in the decision. 


J. B. Convers; M. R. StansE x1, for plaintiff in error. 


THos. W. Mizner; J. M. Negi; T. Warren AKIN, for 
defendant. 


Jackson, Chief Justice. 


This is an affidavit of illegality to an execution issued 
on the foreclosure of a mortgage given by the intestate of 
plaintiff in error to Abda Johnson, the intestate of Fannie 
T. Johnson, executrix, for the use of one Thrash. The re- 
cord discloses several grounds taken in the affidavit, but 
the view which we entertain of the case dispenses with 
the necessity of considering but one. That one, we are 
clear, was illegally overruled on demurrer, and on that 
ground the judgment must be reversed. 

That ground is: ; 

‘* Because Abda Johnson, being original plaintiff in said action, 
and having died testate on or about the ——— day of July 1881, 
and his wife, Fannie T. Johnson, having been the executrix of 
his last will and testament, she, the said Fannic T. Johnson, as the 
executrix of Abda Johnson, deceased, was at the November adjourned 
term, 1881, of Bartow superior court, made party plaintiff in said 
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action, on motion of counsel, and deponent avers that she had no 
notice, either in writing or otherwise, of such motion, as is required 
by law; and deponent further avers that she knew nothing of said 
motion, nor of the judgment of foreclosure being taken, until execu- 
tion on the same had been issued and levied, but deponent was aware 
of the fact of the death of the said Abda Jobnson, she having re- 
ceived information thereof within a week thereafter; and therefore 
deponent says, for the reasons above stated, said judgment of fore- 
closure is illegal and void as well as said ji. fa. for want of notice to 
this deponent, who was the defendant in said action, as by the stat- 
utes in such cases is required.”’ 

It is the law, declared in section 3421 of the Code, that 
“when a plaintiff or complainant in any cause now or 
hereafter pending shall die, the executor or administrator 
of such plaintiff or complainant may be made parties on 
motion, to be made in writing, of which the defendants or 
their counsel shall have notice.” 

So that the plaintiff in error had no notice that parties 
were made, and no day in court to defend the attempt to 
foreclose the mortgage, although the record shows that 
she had good defences thereto. Two defences seem to 
have been good, if she had been present by herself or 
counsel to defend: one that there had been no legal service 
on her intestate, and the other that the mortgage was given 
in Confederate times, and yet the judgment of foreclosure 
was for principal and interest in full of the present cur- 
rency. 

The case had been in court ever since September, 1865, 
against Hillery Meeks, the intestate of plaintiff in error; 
large payments had been made upon it, and sufficient to 
have extinguished the debt, or nearly so, if estimated in 
Confederate values; and the only service upon the intes- 
tate of plaintiff in error, who was served in 1865, was by 
leaving a copy at his most notorious abode, instead of per- 
sonal service required by law. Oode, §3962; Dykes vs. 
MeClung, 74 Ga., 382. 

Therefore she had a good defense, if this record speaks 
the truth and this and the other affidavits are. true, and 
had she received notice that parties had been made, and 
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the case was ready for trial by parties having been made, 
she could have successfully defended the suit. It was the 
duty of the defendant in error to give that notice, and that 
not being done, and the plaintiff in error never having had 
her day in court to defend, by reason of this non-com- 
pliance with the law, the judgment of foreclosure must 
fall, and with it the execution and levy, and the case stand 
where it did before the judgment of foreclosure, with the 
right of the plaintiff in error to make such defences as she 
may have to the foreclosure of the mortgage. 

It is proper to state that the bill of exceptions further 
states that the plaintiff in error was not served with notice 
that Mrs. Johnson had been made a party, neither herself 
nor any counsel of hers, 

It makes no difference that Thrash was the usee of the 
mortgage. Abda Johnson had the legal title, and the case 
could not proceed till his executrix was made a party, of 
which Mrs. Meeks was entitled to notice. But the record 
shows that the executrix was made a party, the plaintiff in 
error made a party, scire factas having been issued accord- 
ing to law the May before, the case disposed uf in her ab- 
sence and no counsel present, the foreclosure had, the 
judgment to sell the land rendered, and all at once on the 
same day, in her absence and that of counsel, if she had 
any. She was present neither in person nor by counsel. 

She must have her day in court, and as she was not 
served with notice, illegality is the remedy, or at least one 
remedy. Code, §§3670, 3671. 

Judgment reversed. 


Raw trys et al. vs. RAWLINS. 


1, This case turned on the question whether there was fraud in the 
giving of a note so as to absorb the share of a husband in bis fath- 
er’s estate, and thus defeat a recovery of alimony by his wife, 
who was living separately from him; and the evidence was sufli- 
cient to authorize a submission of this question to the jury. 
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2. While generally it is a personal privilege to plead the statute of 
limitations, yet where a wife living separate from her husband had 
filed her bill against him and the administrator of his father’s estate 
to subject his interest in the estate to her claim for alimony, it 
would not be equitable to change an invalid claim against him in 
behalf of the decedent, al uncertain and confused, all out of date, 
except one fraction which seems doubtful, into a valid and certain 
one against the property which would be coming to him, and thus 
to defeat the wife’s action. 

3. Even if an administrator may hold notes or other claims which 
are out of date, against the share of the distributee in the estate, 
yet he cannot set them off when the rights of others are concerned, 
and the indebtedness is found to be fraudulent, on an issue made 
to try that point. 

December 22, 1885. 


Fraud. Husband and Wife. Statute of Limitations. 
Alimony. Administrators and Executors. Before Judge 
BranuaM. Floyd Superior Court. March Term, 1885. 

















Reported in the decision. 







UnpDEerwoop, Rowett & Cueney, for plaintiffs in error. 






Wricut, Meyvernarpt & Wrieut, for defendant. 


Jackson, Chief Justice. 








A bill in equity was brought by Mrs. Annie Rawlins in 
behalf of herself and infant children for permanent ali- 
mony against J. R. Rawlins, who had been gone several 
years to Arkansas, and the administratrix of the estate of 
J. C. Rawlins, the father of her husband, of the county of 
Floyd, so as to secure this alimony out of the distributive 
share of her husband in the estate of the said J. C. Raw- 
lins, deceased. On account of bad treatment by the hus- 
band, the wife with the children left him, and he left Geor- 
gia afterwards, and they live separate. 

The jury returned a verdict for the complainant for 
some thousand dollars; a motion was made for a new trial, 
which was denied upon the complainant’s writing off from 
the verdict enough to reduce it to some six hundred dol- 
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lars. The reduction was made and the new trial refused, 
and this judgment is for review here. 

‘1, The case depends upon a single puint, and that is the 
charge of fraud and collusion between the husband and 
the administratrix to prevent the recovery of the alimony 
by showing that the husband was indebted to his father 
enough to exhaust his share, and thus defeat alimony out 
of it. If there was no such swelling of the husband’s in- 
debtedness improperly and fraudulently, then there was 
no share left, and no chance for alimony ; but if it had been 
fraudulently swollen to absorb all his share, in order to de- 
feat the alimony, then there would be a share for the hus- 
band, to which his wife and children could look for alimony ; 
and the point of fraud or no fraud turns on a certain con- 
solidated promissory note, which was given after this suit 
was brought by the husband of complainant to the admin- 
istratrix. The court below put the question of fraud or 
no fraud in respect to that note to the jury ; and the only 
exception taken to the charge of the court is, that this 
issue should not have been given in charge, because there 
was no evidence to sustain or support such acharge. The' 
court below thought differently, and we concur with the 
court. 

The note was consolidated out of some five or six papers, 
every one of which was out of date, and not one of which 
was binding upon the husband. There is no evidence that 
they were considered as advancements by the intestate. 
They were not even appraised by the appraisers. They 
were put at the end of the inventory by the administra- 
trix as certain papers found among the intestate’s papers, 
but with no ear marks of value upon them, and especially 
not the slightest sign that they were held by the deceased 
to be accounted for as advancements. The note which 
brought to life these dead papers by giving one called “the 
consolidated note,” in lieu of them, was written in Rome, 
dated in Rome, consolidated in Rome, from calculations 
made in Rome after this bill was filed, and instantly, so 
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soon as the mail could travel, was returned from Arkansas 
to Rome, without examination or calculation, so far as this 
record discloses. The papers thus consolidated in Rome, 
are appended to the answer as an exhibit, alluded to in the 
testimony and noticed at the end of the inventory, but 
not appraised. They embrace a note of $300.00, out of 
date at the death of intestate; a draft for $200.00, drawn 
by J. R. on J. O. Rawlins, also out of date when in. 
testate died; a draft on J. O. by J. R. Rawlins, payable 
to the order of self, and endorsed by him for eighty dollars, 
also out of date; in other places in the record, but dated 
in 1882 in the exhibit to bill, another note of J. R. Rawlins 
& Co., given to J. C. for $100.00, but out of date when 
intestate died; and a note and account, the first for $41.00 
and the other for $5.65, which J. O. paid for J. R., April 
12th, 1865, amounting to $50.00 principal and interest, also 
out of date. Some of these drafts are stated to be ac- 
cepted and some endorsed. 

So that it is quite remarkable that one having such deal- 
ings with another, who holds against him such confused 
evidences of indebtedness, should so promptly sign a note — 
consolidating them, with no sort of settlement or evidence, 
or any motive except to give up all interest in his father’s 
estate to others of the family. To be sure to be just before 
one is generous, is a maxim much to be commended; but 
the question before this jury was, whether he did not pre- 
fer to be just towards h:s mother and brothers and sisters 
with whom he had had no quarrel, rather than with the 
wife whom he maltreated and forced from his home by 
that maltreatment and left in Georgia with the little ones, 
also abandoned by him, whilst he for six years was off in 
Arkansas. Perhaps malice against the wife, rather than 
justice towards anybody, was the motive which led to his 
conduct in so easily giving up his interest in his father’s 
estate, when he knew that those whom he had left to shift 
for themselves would get that interest, and he not even 
share in it. Hence, he puts these claims, thus out of date 
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and uncertain, in a new note, in date and valid and bind- 
ing, after this bill was filed, and did so in such speed, re- 
turning the note by next,mail to be ready for the legal fray. 
We agree with the court below, that the evidence is am- 
ple to authorize the charge, and sufficient to uphold the 
verdict of fraud. ; 

2. But the learned counsel insists that, to plead the 
statute of limitations is a personal privilege, and he could 
waive it and make the new note, if he wished. So he 
might, if none other but himself had an interest therein; 
but pending a suit against him and the administratrix of 
the estate, claiming all his interest therein, it would be any- 
thing but equitable to permit him to do anything of the 
sort. It is just the same as if he disposed of his property 
to avoid alimony after the suit for alimony was brought, 
so put an invalid claim, all uncertain, confused and out 
of date, all of it, but one fraction, which seems doubtful, 
into u valid and certain one against property coming to 
him, is as wrong as to give to others that property pending 
the application for alimony. It cannot be done. Code, 
§1721; 36 Ga., 286. The Code and the case cited, it is 
true, apply to divorces and the alienation of property 
fraudulently, pending suit; but they go to the property, its 
division and disposal, and are as applicable to suits for 
alimony out of property as the claim of property incident 
to the divorce. 

3. But counsel cite authority to show that the adminis- 
trator may hold notes out of date, or other claims out of 
date against the distributive share of a distributee; but 
even if that be so, he cannot set them off when the rights 
of others are concerned, and the indebtedness is found to 
be fraudulent, on an issue made to try that point. 

On the whole, the judge below being satisfied with the 
verdict finding that the arrangement was fraudulent which 
consolidated these louse demands, to say the least about 
them, reflecting upon their validity before consolidation, 
we decline to interfere, and affirm the judgment. 
Judgment affirmed. 
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Ferguson, next friend, vs. Taz CoLumBus AnD Rome 
RaILway. 





1. Where a child of ten years of age was seriously injured at a turn- 
table belonging to a railroad, and a witness who reached the spot 
a few minutes after the injury occurred, and who testified to cir- 
cumstances tending to show that the turn-table was the instrument 
by which the child was hurt, such as the appearance of fresh, 
warm blood, and pieces of flesh, torn from her limbs, being on the 
machine and in the pit under it and on the ends of the rails, it 
was error to refuse to allow such witness to testify what the child 
said when he reached the place, as to how she was hurt. Such 
statements were part of the res gestw. Nor did it matter as to their 
admission whether the child lived or died. 
2. Negligence is a question peculiarly cognizable by the jury, and 
where there is evidence tending to show this, and which is not 
ebutted by the same evidence, a non-suit should not be awarded. 
{n the present case, there was proof going to show that the plain- 
tiff was injured by the defendant’s turn-table, and that it was neg- 
ligently kept; that it was in an exposed public place, much fre- 
quented, and that it was not secured by fastenings on the morning 
of the injury; nor will it authorize a non-suit because the father 
of the child was a night watchman at the depot, was kept awake 
all night and had promised to give such supervision and take such 
care of the defendant’s property at this yard as he could without 
entirely depriving himself of sleep during the day; that he had 
gone home for his breakfast, and in his absence had left his son 
to watch and act for him; and that the child was sent to carry 
breakfast to her brother. 


November 17, 1885. 
































Evidence. Res Gestw. Railroads. Negligence. Non- 
suit. Before Judge Wiis. Muscogee Superior Court. 
May Term, 1885. 











Sarah Ferguson, as next friend of Isabel Ferguson, 
brought suit against the Columbus and Rome Railway for 
damages for a personal injury. The testimony on behalf 
of the plaintiff showed, in brief, as follows: The defend- 
ant’s turn-table, which was located in its yard, in Colum- 
bus, was not locked or fastened. The yard belonged to 
the company and was used for railroad purposes. It was 
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fenced in, but the gates were down, and people could pass 
through it. Quite a number of people lived in the vicin- 
ity. Isabel was a child of ten years of age. Her father 
was night watchman at the defendant’s yard. A short 
time before the injury, the railroad authorities requested 
him to notice about the yard in the day time, as they had 
moved the depot from this yard. He was not expected to 
keep awake both day and night, but was allowed to go to 
town in the day or go about. Sometimes he slept in the 
yard and sometimes in the porch of the next house. He 
was told to notice in the day-time that no one sto!d cross- 
ties or things of that sort. On the morning of the injury, 
he left his son, thirteen years of age, at the yard, to keep 
children from throwing rocks and breaking out the win- 
dow-lights. The child’s mother sent Isabel with the boy’s 
breakfast, and the father knew she had gone. A witness 
testified that he saw some little boys at the turn-table, one 
ef whom was pushing it around, and he made them get 
away. He was about a hundred yards from the place of 
the injury. He saw several people gathered around the 
place, and went there. He found the little girl lying on a 
plank near the turn-table, which was bloody. There were 
two or three pieces of flesh as large as two fingers and a 
good deal of fresh blood on it, and more blood and flesh 
scattered in the bottom of the pit where the table revolved. 
“Tt seems that the table turned a little piece after the 
child ran over it; it got to turning and kept rolling, and 
blood was scattered along a good deal.” [It was offered 
to show by this witness what the child said when he ar- 
rived at the scene of the injury, but this was rejected.] 
The child’s legs were terribly bruised and lacerated, the 
flesh being stripped off to the bone in places. When the 
turn-table revolves, so that the tracks come together, the 
iron is very close together, and this witness noticed that 
the ends of the table were smeared with blood. He stated 
that the child could not have fallen off and hurt herself as 
she was hurt, unless the table was in motion; that he did 
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not know whether she was on the turn-table or not; and 
that there was no one about the table when he got there, 
but after he got there, a little boy shoved it, and he drove 
himaway. The child’s mother and the doctors who attend- 
ed her also testified as to the extent and nature of the 
injury. It was also shown that the turn-table was very 
easily turned; that a child could turn it and ride on it; 
and that when it was turned half way round, a person 
could walk round in the pit, but when turned in the direc- 
tion of the track, the space was hardly as wide as a man’s 
hand. There were no fastenings on the turn-table. 

To account for the child’s absence from court, her mother 
testified that she was in Alabama about five miles from a 
town ; that she was unable to walk to the railroad, and 
the mother did not have the means of hiring a conveyance. 

On motion, the court granted a non-suit, and the plain- 
tiff excepted, and assigned error thereon and on the rejec- 
tion of the child’s sayings. 


Louis F. GarrarD, for plaintiff in error. 
PreaBopy, Brannon & Batt ie, for defendant. 
Hatt, Justice. 


The plaintiff, an infant of ten years of age, instituted 
her suit against the defendant to recover damages for an 
injury she suffered by reason of its negligence in leaving 
the turn-table, belonging to its road, exposed in a public 
and frequented place in the city of Columbus, without en- 
closing it by a sufficient fence or securing it by locks or 
other fastenings. During the progress of the trial, she 
proposed to ask a witness who had reached the spot a few 
minutes after the injury occurred, and who had testified 
to circumstances tending to show that the turn-table was 
the instrument by which she was hurt, such as the appear- 
ance of fresh, warm blood, and pieces of flesh, torn from 
her limbs, being on the machine and in the pit under it 
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and on the ends of the rails—“ What did the plaintiff say 
at the time you got there as to how she was hurt?” This 
question was objected to by the defendant and ruled out 
by the court. This is the first error alleged. At the close 
of the plaintiff’s testimony, the defendant moved a non- 
suit, which was granted, and tu this judgment exception 
was also taken and error alleged thereon. 

_ 1. Was the testimony sought by the question ruled out 
apart of the res geste? The declaration of the party, 
if it did not accompany the act, was so near thereto in 
time as to be free from all suspicion of device or after- 
thought, and as to form a part of the transaction, and was 
therefore admissible in evidence. Code, §3773 and cita- 
tions. In the Augusta Factory vs. Barnes, 72 Ga., 217, 
we recently examined ths question with care, and came 
to the conclusion that declarations made a half hour after- 
wards by achild similarly injured, and who died from the 
effects of the injury, were so near in point of time there- 
to as to exclude all suspicion of device or after-thought, 
and were admissible as part of the ves gestz. We are well 
satisfied with the conclusion reached in that case, and can- 
not conceive that the death of the party makes a differenca 
in the application of the rule. The testimony is original, 
and the declaration is not a mere declaration, but being 
contemporaneous, or nearly so, with the act, becomes a part 
thereof,and is adistinct, though not altogether an independ- 
ent fact. The ruling out of this question was error; it ex- 
cluded from the consideration of the jury testimony which, 
we are to infer, would have thrown light upon the trans- 
action they were investigating, and which might have 
prevented the non-suit afterwards avoided. 

2. Although the judgment should be reversed for this er- 
ror, yet we do not place our opinion upon that alone. Neg- 
ligence is a question peculiarly cognizable by the jury, and 
where there is evidence tending to show this, and which 
is not rebutted by the same evidence, a non-suit should not 
be awarded. There was proof in this case going to show 





OCTOBER TERM, 1885. 641 


Ferguson, next friend, rs. The Columbus and Rome Railway. 


that the plaintiff was injured by the defendant’s turn-table, 
and that it was negligently kept; that it was in an exposed 
public place, much frequented ; that it was not secured by 
fastenings ; when the witness, Tice, got there on the fatal 
Sunday morning, he saw two or three little boys at the 
turn table, and one of them was pushing it around. He 
made them “get away.” The fact that the little girl was 
sent to the defendant’s yard by her mother, to carry break- 
fast to an older brother, who was left there to protect the 
property of the company from depredation and injury, 
does not necessarily show that she was voluntarily placed 
in a situation of peril; nor could such a conclusion be 
drawn from the knowledge of her father that she had 
been sent there on the errand above mentioned. He was 
the night-watchman at the depot, was kept awake all 
night long, and had promised to give such supervision to, 
and take such care of, the defendant’s property at this yard 
as he could without entirely depriving himself of sleep 
during the day; he had gone home for his breakfast, and 
in his absence had left his son to watch and act for him. 
The cases which forbid the awarding of a non-suit, under 
the circumstances in proof here, are quite numerous. Mer- 
cier vs. Mercier, 43 Ga., 324; Phillips vs. Brigham, Kelly 
& Co., 26 Id.. 617; Chisholm vs. Atlanta Gas Light Co., 
57 Id., 28; Biggers vs. Pace, 5 Id., 172; Hankerson vs. 
S. W. R. R. Co., 59 Id, 593; Jones vs. Tift, 63 Ga. 488; 
Cook vs. W. & A. LR. LR. Co.,69 Td.,619; Neff & Co. vs. 
Broom, 70 //., 256. It would be going a great way to 
presume that either the mother or father supposed that 
this little girl would visit, much less ride on, this turn-table. 
She was sent with her brother’s breakfast, who does not 
appear to have had any care of the turn-table, but whose 
business it was to watch on Sunday morning and to pre- 
vent mischievous persons from breaking the glass in the 
windows of the company’s building and thieves from 
stealing and carrying away its crossties. 
Judgment reversed. 
v 75-41 
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. Where a landlord’s special lien for supplies, money, etc., was 
assigned, and was foreclosed by the assignee and levied on the 
crop of the tenant, and a claim was interposed by one who pur- 
chased the crop from the tenant with full notice of the lien and its 
assignment, he could not defeat it by setting up that the real con- 
tract between the original parties was one of sale and not of rent- 
ing, and that it was put in that form merely to conceal a charge of 
usury, the only thing in issue being the lien for supplies, and not 
the original contract for the rent. 

(a.) If the defendant in execution assigned only his place in the con- 
tract to the claimant, and paid him a valuable consideration to as- 
sume his obligation, the claimant could not set up the defence of 
usury against the plaintiff’s vendor ; the assignment did not carry 
_With it the right to make a defence on which the assignor refused 
to insist ; and if the claimant had sought to purchase the right to 
carry on a litigation, it would have been champertous. 

2. Where a landlord reserves in writing a special lien for supplies 
furnished, he can assign the same in writing, under the act of 
1875, and when so assigned, it may be enforced by the assignee 
just as it coald have been enforced by the landlord. It makes no 
difference that the lien was transferred on the day it was made 
and before any supplies had been furnished by the landlord, the 
object of the assignment being to enable him to comply with his 
part of the contract. 


February 9, 18°6 


Landlord and Tenant. Contracts. Interest and Usury. 
Assignment. Liens. Before Judge Lumpkin. Wilkes 
Superior Court. May Term, 1885. 


Reported in the decision. 


Sms & Sausszick; Oottey & Fortsoy, for plaintiff in 
error. 


HarpemMan «& Irviy, for defendant. 
Hatu, Justice. 


The plaintiff in 7. fa. became the assignee of a landlord’s 
lien created by a special contract in writing, and given by 
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the defendant for supplies, money, etc., agreed to be fur- 
nished to him as tenant. On the day this lien was given, 
it was regularly assigned in writing to the plaintiff, and 
when due, it was foreclosed, and the fi. fa. issued on this 
judgment was levied on a portion of the crop grown on 
the land rented to the defendant ; the crop thus levied on 
was claimed by Benson, who purchased the same from the 
tenant, with full notice, however, of the landlord’s special 
liens in writing, both for rent and supplies, and also of 
their assignment to plaintiff. By consent, the property 
levied on was sold, and the sum arising from the sale was 
substituted for it, and considered as standing in its place. 
The questions of law and fact involved in the issues made 
by the levy and claim were, by agreement, decided by the 
presiding judge without a jury. 

The judgment was for the plaintiff, and claimant ex- 
cepted and brought the case here for review. 

1. The claimant insisted that the lien held by plaintiff 
grew out of and was part of a usurious contract, and was 
utterly void; that it was a mere shift to evade the statute 
against usury ; that the defendant was not, in fact, the ten- 
ant of Mrs. Norman, the assignor of the lien to plaintiff, 
but that he held the premises under a contract of purchase 
from her, and she being unwilling to take eight per cent 
for her money, resorted to this device that she might ex-- 
act twelve and a half per cent for the use of the same, and 
took the rent notes in question for that amount, claiming: 
under this agreement to be the landlord, instead of the: 
vendor of the defendant; that claimant took from him: 
an assignment of the contract for the purchase: of the: 
land, at the same time he bought the crop then growing: 
thereon. Even if the claimant could have availed! him. 
self of the defence that the plaintiff might have set up 
against Mrs, Norman on accountof the usury in the trans- 
action respecting the sale and purchase of the land, he is 
not in a situation to do so, because the contract for this 
rent was not included in the assignment in dispute; that 
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for the supplies furnished is alone in issue. Whether this 
transaction respecting the rent note and defining the rela- 
tion of the original parties to each other was usurious, is a 
question for the jury to pass upon, and we think it quite 
evident that, if the defendant in execution assigned only 
his place in the contract to the claimant, and paid him 
a valuable consideration to assume his obligation, the 
claimant could not set up the defence of usury against the 
plaintiff's vendor. Hammond et al. vs. Buys, 1 Kel- 
ly, 416. The assignment did not carry with it the right 
to make a defence, on which the assignor refused to insist; 
besides, if the assignee had desired to carry on this litiga- 
tion with Mrs. Norman, he could not have purchased the 
right to do so; such an agreement would have been cham- 
pertous, and have amounted to maintenance and the buy- 
ing of a lawsuit. 

Worsham et al. vs. Brown, 4 Ga., 284, is directly: 
upon this point; it is there said (p. 286) that the as- 
signee of a fi. fa. could purchase only the execution and 
judgment on which it issued, and the lien which by 
law it had on the property of defendant. The plaintiff 
could not convey to him the right to sue for a fraud, either 
at law or in equity. ‘Much less does it pass as an inci- 
dent to the assignment. The very attempt to convey this 
right would constitute, in spirit, that offense against public 
justice, forbidden by 32 Hen. VIII., which has be enadopted 
in this state. It would be selling a lawsuit.” ‘ 

2. Where the landlord reserves in writing a special lien 
for supplies to be furnished the tenant, he can, under the 
act of 1875, p. 20, Code, §1978, sub-sec. 2, assign the 
same in writing, and when so. assigned, it may be enforced 
by the assignee, just as it could have been by the landlord. 
There is nothing in the objection that the lien was trans- 
ferred on the day it was niade, and before any supplies had 
been furnished by the landlord. The very object of the 
assignment is to enable the landlord to comply with this 
part of the contract. Besides, so far as respects the remedy 
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and the right to enforce the lien, the assignee, by reason 
of the written transfer, becomes guoad hoc to all intents 
and purposes the landlord. As two could not hold sepa. 
rately and adversely a lien against one and the same 
tenant, when the assignment was completed, the assignor 
ceased to be landlord over the matter assigned. It is 
needless to consider other questions made in the record, 
since those already passed upon show that the court could 
have come to no other conclusion than he did. The result 
reached was inevitable. 
Judgment affirmed. 


Davis & Hatcuer vs. THe CENTRAL RaIvLroaD ef al. 


Whether or not, where a bull was killed on the track o. one rail- 
road by the train of another company, which was permitted to run 
thereon, a suit could be brought against both companies jointly, 
and whether or not it was proper to require the plaintiff to elect 
against which company he would proceed, no injury resulted from 
th2 ruling in this case. The plaintiff having elected to proceed 
against the company whose train caused the injury, if that com- 
pany was not liable, the company which merely owned the track 
would not be so. 

After a case has been closed and the argument has commenced, 
whether or rot it will be re-opened to allow proof of new facts, is 
a matter of discretion; and where it appeared that the new facts 
sought to be proved, though previously unknown to counsel, were 
known totheir client, and that the witnesses for the adverse party 
had left the court, there was no abuse of discretion in refusing to 
re-open the case. 

In an action for damages against a railroad company, resulting 
from the running of its engine and cars, if the engineer were intro- 
duced as a witness and the fireman were unaccounted for, this 
might authorize an inference on the partof the jury against the 
road, and they might believe that the fireman had been Kept 
away because he knew something which might be detrimental to 
the company, but they were not compelled so to believe, and could 
believe the testimony of the engineer if they saw proper; and 
where the fireman was accounted for and produced in court, where 
he could have been examined by the plaintiff, such an inference 
could not be drawn because he was not sworn. 

December 1, 1885. 
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Railroads. Damages. Negligence. Presumptions. 
Practice in Superior Court. Before JudgeSimmoys. Bibb 
Superior Court. April Term, 1885. 


Reported in the decision. 


Hit & Harris; Fetton & Baxter, for plaintiffs in 
error. 


Lyon & Gresuam; J. B. Cumurne; Hardeman & Davis, 
for defendants. 


BLANDFORD, Justice. 


This was an action brought by plaintiffs against defend- 
ants to recover damages fr the killing of a bull, the prop- 
erty of plaintiffs, upon the road and track of the Central 
Railroad, by the careless and negligent running of an en- 
gine and cars of the Georgia Railroad on said track. The 
plaintiffs were sworn, and testified to the killing of the bull 
near the track of the Central Railroad, and it was shown 
that this was done by a train of cars belonging to the 
Georgia Railroad, and that the servants of the company 
had used all ordinary and reasonable care and diligence to 
prevent the injury. The court required the plaintiffs to 
elect which road they would proceed against, to which 
plaintiffs objected, which was overruled by the court, and 
they elected to proceed against the Georgia Railroad, and 
the court discontinued the case as to the Central Railroad, 
to which plaintiffs objected. 

After the argument had commenced, when the tes- 
timony had closed, the plaintiffs offered to recall Da- 
vis, one of the plaintiffs, who had testified in the 
case, to prove that a train heavily laden, running at a 
high rate of speed, had been waved down near where 
this injury had occurred, and had stopped its train within 
two hundred and fifty yards, the counsel of plaintiffs stat- 
ing that they did not know of this fact until then, but the 
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same was known to Davis, their client. The defendant’s 
attorney objected, stating that his witnesses had been dis- 
charged and had left the court. The court sustained this 
objection, and refused to open the case and allow the wit- 
ness to be recalled. A verdict was rendered for the de- 
fendant, and the plaintiffs moved the court for a new trial, 
alleging as error these several rulings of the court. This 
motion was denied, and these rulings are assigned as 
error. 

1. It may be that, under the facts of this case, the de- 
fendants may be joined in the same action, and that the 
court may have committed error in requiring the plaintiffs 
to elect which one of the defendants they would proceed 
against; but we do not rule that any such error was com- 
mitted in this case, as we are satisfied that the plaintiffs 
were in no manner hurt by the direction which the court 
gave the case. If the Georgia Railroad, which was permit- 
ted by the Central Railroad to use ifs track, and which did 
the damage of which the plaintiffs complain, was not 
liable, then the Central is not liable; and as it appears 
from plaintiffs’ declaration that the Georgia Road did the 
damage, the liability of the Central depended upon that 
of the Georgia Road, and the jury having found that the 
Georgia Road was not liable, it is clear that the Central 
Road is not liable; hence, there was no hurt in discontin- 
uing the case as to the Central Road. While an action 
might be mentioned against both railroads, a cautious 
pleader would very likely bring separate actions against 
these defendants under similar circumstances. 

2. The next ground of error is that the court erred in 
refusing to allow the case to be opened, so as to permit 
Davis to testify as stated. This was a matter resting in 
the discretion of the presiding judge, who was charged with 
the conduct of the trial of the case. Davis was negligent 
in not communicating to his counsel what he knew, so that 
they might have examined him fully when he was onthe 
stand as a witness, and the court might have refused his 
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re-call on this account, but it was shown that defendant’s 
witness had left the court. Under these circumstances, we 
think that the discretion of the court in this particular 
was wisely exercised. 

3. It is further contended that, as the defendant only 
introduced the engineer as 2 witness to prove diligence on 
the part of the railroad company, and did not introduce 
the fireman, the court should have granted a new trial 
for thisreason. It appeared that the defendant accounted 
for the fireman and produced him in court, when he might 
have been examined as a witness by plaintiffs. If the fire- 
man had not been accounted for by the defendant, then the 
jury, on the trial of the case, might have inferred that he 
had been kept away because he knew something which 
might have been damaging to defendants; but they might 
have believed the engineer; the absence of the fireman 
was a circumstance only which might have authorized an 


inference against the road, but did not compel the jury 

to soinfer; they had the right,if they chose, to believe the 

engineer. But under the circumstances of this case, the 

fireman being present and open to plaintiffs, no inference 

could be drawn against defendant, because he was not 

sworn. There is no error disclosed by this record. 
Judgment affirmed. 


Francis e¢ al. vs. Woop et ai. 


An affidavit made before a magistrate, charging the defendant with 
perjury, and made for the purpose of causing his arrest, will not 
furnish the basis of an action for libel, even if it be falsely and 
maliciously made. 

(a.) Where such an affidavit has led to a prosecution, arrest and im- 
prisonment, such prosecution being initiated and conducted mali- 
ciously and without probable cause, for each and all of these 
wrongs an action will lie. 

(b.) Where an action was brought on several counts, the first being 
for libel on account of an affidavit falsely and maliciously sworn 
out, charging the plaintiff with perjury, and the other counts be- 
ing for malicious arrest, malicious prosecution and false imprison- 
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ment, under the warrant issued on such an affidavit, the defend- 
ant might have demurred to the count based on the libel, but was 
not bound to do so; and a failure so to do would not amount toa 
waiver, or authorize a trial on that count. There was error in sub- 
mitting the matters contained in this count to the jury, and in 
charging that they might find thereon; and a verdict which evi- 
dently resulted, in large measure, from this count, although it was 
in conjunction with others which were good cannot be allowed to 
stand. 

February 9, 1886 















Libel. Actions. Torts. Perjury. Malicious Arrest, 
False Imprisonment. Malicious Prosecution. Practice 
in Superior Court. Demurrer. Verdict. Before Judge 
CiaRKE. City Court of Atlanta. December Term, 1884. 
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Hoke & Borton Smita, for plaintiffs in error. 
a 





Haygoop & Martin; Spearrs & Srmmons, for defend- 
ants. 







Ha.L, Justice. 






The declaration contained four counts. One set out that 
defendant had libelled plaintiff in an affidavit sworn out 
before a magistrate, falsely charging her with perjury. 
The others were for malicious arrest, malicious prosecu- 
tion and false imprisonment, under the warrant, which 
issued on this affidavit. Several defences were set up, and 
upon the declaration and pleas, and the evidence adduced 
on the trial, the plaintiff recovered damages. A motion 
was made for a new trial, on various grounds, and was 
overruled.* 

It will be necessary to consider only a single question 
raised, and that is, whether an action for libel can be sus- 











*The torts sued for were alleged to have been committed by Mrs. Rachel Fran- 
cis on Mrs. Lizzie Wood. The husbands of the two were joined with them, re- 
spectively, in the action. 
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tained for false charges of a crime, in an affidavit fora 
warrant, taken before a duly authorized and lawfully com- 
missioned magistrate, having jurisdiction of the offense 
for which the warrant issues? The rule, as laid down by 
most of the text-writers, is that every affidavit sworn in 
the course of a judicial proceeding is “absolutely privi- 
leged,” and no action for libel lies thereon, however false 
and malicious may be the statement made therein. “So 
also are pleadings and instructions.to counsel. So are 
articles of the peace exhibited against the plaintiff. The 
only exception is where an affidavit is sworn recklessly 
and maliciously before a court that has no jurisdiction in 
the matter and no power to entertain the proceeding.” 
Odgers on Libel and Slander, edited. by Bigelow, pp. 191, 
192, 193, and citations in notes and illustration, fully sus- 
taining the text founded on them. 

“An action for defamation,” says Addison (2 Torts, 
§1092), “ will not lie for anything sworn or stated in the 
course of a judicial proceeding before a court. of competent 
jurisdiction, such as defamatory bills or proceedings filed 
in chancery, or in ecclesiastical courts, or affidavits contain- 
ing false and scandalous assertions against others. There- 
fore, if a man goes before justices of the peace and exhib- 
its articles against the plaintiff containing divers false and 
scandalous charges concerning him, the plaintiff cannot 
have an action for a libel in respect of any matter con- 
tained in such articles, for the party preferring them ‘has 
pursued the ordinary course of justice in such a case; and 
if actions should be permitted in such cases, those who 
have just cause for complaint would not dare to complain, 
for fear of infinite vexation.’ Cutter vs. Dixon, 4 Co., 
14b. There is a large collection of cases where parties 
have from time to time attempted to get damages for slan- 
derous and malicious charges contained in affidavits made 
in the course of a judicial proceeding, but in no one in- 
stance has the action been held to be maintainable; but the 
libeller may be punished, and the abuse repressed by a 
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prosecution for perjury, the result of which is to make 
the libeller infamous, if he is convicted.” The next sent- 
ence covers the case at bar, and is as follows: “ Where the 
cause of action against a defendant was that he falsely and 
maliciously, and without any reasonable or probable cause, 
went before a commissioner for taking oaths in the court 
of chancery, and swore an affidavit, stating of the plaintiff 
in his character of an auctioneer, that he conducted his 
business fraudulently and improperly, and that he was not, 
in deponent’s opinion, a fit and proper person to be en- 
trusted with the sale of certain property then the subject 
of asuit in the court of chancery, and the court, upon the 
evidence before it, decided that the plaintiff was not a fit 
and proper person to conduct the sale, it was held that 
the affidavit, being made in the course of a judicial pro- 
ceeding, could form no ground of action (Revis vs. Smith, 
18 C. B., 126). But if the court has no jurisdiction in the 
matter, and no right to entertain the proceeding, and the 
charge is recklessly and maliciously made, it will not be 
regarded as a privileged communication.” 

It thus appears that, from a very early period, at least 
prior to the time of Lord Coke, both in England and this 
country, there is not the least conflict or disagreement in 
the authorities, that an affidavit, such as that in question, 
howevcr malicious and false it may be, contains no matter 
upon which an action for libel can be founded; and we 
may go still further, and add that a criminal prosecution 
for libel could not be founded upon such an affidavit; the 
proper proceeding on the criminal side of the court, to 
punish such a false and malicious oath, would be an indict- 
ment for perjury. 

It is not pretended that the magistrate before whom 
this affidavit was taken had not authority and jurisdiction 
to administer the oath. This proceeding, however, did not 
stop with the affidavit; a warrant issued upon it, and under 
that warrant the plaintiff was arrested and imprisoned. 
She was therefore not without her remedy by civil action ; 





652 SUPREME COURT OF GEORGIA. 


Francis et al. vs. Wood et al. 


the suit against the affiant was properly brought for mali- 
cious prosecution, malicious arrest and false imprisonment. 

We cannot agree with counsel that our Code makes any 
alteration or modification of the common law principle in 
this respect. It is quite true that such affidavits are not 
among the statements enumerated therein as privileged 
communications (Code, §2980), but it does not thence fol- 
low that they are therefore to be considered as affording 
matter for either a civil suit or criminal prosecution for a 
libel. They are omitted because they are altogether out- 
side of the principle invoked in this case. It would be 
going very far to infer from this omission that the Code 
intended to give a right where none had ever existed before. 
It makes provision for an indictment for perjury upon 
such affidavits, and where the affidavit has led to a prose- 
cution and arrest and imprisonment, and that prosecution 
has been maliciously and without probable cause initiated 
and conducted, it recognizes and continues the remedy 
that previously existed from the time whereof the memory 
of man runneth not to the contrary, for each and all the 
wrongs above enumerated, and this recognition is found in 
the second section and in the same title and chapter of 
the Code which treats of libel and slander but in the first 
section. 

But it was urged further that the count for libel, in this 
view, was demurrable, and that the defendants should in 
fairness have resorted to this mode of defence, and should 
not have permitted this, with other issues made by the 
pleadings, to have gone to the jury, and that having failed 
to demur, they consented to the trial of this question. 
That they might have demurred is evident, but were they 
bound in fairness to do so? We think not; they were 
under no obligation to relieve the plaintiffs from the awk- 
ward dilemma in which they had placed themselves, nor to 
extricate them from the snare which they had laid and into 
which they had unwittingly fallen. They could neither 
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waive nor consent to the trial of an issue over which the 
court had no jurisdiction. 

A verdict, which it is evident resulted in ties measure 
from this count in the declaration, although it was in con- 
junction with three others which were undoubtedly good, 
cannot be allowed tostand. We think there was error in 
submitting the matters contained in this count to the jury, 
and in instructing them that they might find thereon, and 
that the defendants’ motion for a new trial should, for this 
reason alone, have been granted. 

Judgment reversed. 













Rourrin, executrix, vs. Paris. 






1, Where the judgment of the superior court was adverse to the de- 
fendants, one of them could except and bring the case to this court 
without joining the other plaintiffs in error; and a failure to do so 
will not work a dismissal of the writ of error. 
2, Where a motion for new trial is made, and exception is taken to 
the ruling thereon, the evidence may be brought up in the record, 
but it must be referred to in the bill of exceptions. Where there is 
no reference in the bill of exceptions to the brief of evidence, and 
a motion is made to dismiss the writ of error, and thereupon a 
motion is made to amend the bill of exceptions by adding a refer- 
ence to the brief of evidence, the later motion will be sustained and 
the former overruled. 
3. Where an issue of fact was submitted to the jury as follows, ‘‘ Has 
Whittington (the defendant) put any improvements upon the land, 
and if so, how much were the improvements worth,’’ and the jury 
answered, ‘‘ He has made improvements on thirty acres, worth six 
dollars per acre,’’ it will not require a new trial that the court did 
not submit issues requested as to what, if anything, theland would 
have been worth for rent if Whittington had not cleared it up, and 
whether the clearing benefited or injured the land. The question 
submitted and its answer coverel the issue which the defendant 
desired, so far as it was necessary to the making of a proper decree 
in the case. 
4. There was sufficient evidence to support the findings of the jury, to 
the effect that the husband purchased the land with the wife’s 
money, paid for it with such money, which she gave him to buy 
the land for her own benefit, and that one who made an advance 
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and took a securfty deed knew of the facts, and that one hundred 
dollars had been paid to him. 

. Where the jury found, in answer t> one issue submitted to them, 
that the money was loaned to the husband and wife jointly, and 
in answer to another issue, found that the note was given by the hus- 
band and wife for the husband, there was no necessary conflict be- 
tween such findings; but giving the verdict a reasonable intend- 
ment and interpretation, these findings were that the husband 
could not have obtained the loan in his own name and on his own 
credit alone, but had to get his wife to sign with him, which she 
did for him. , 

. The verdict is not so contradictory as not to authorize a decree 
thereon, nor did the court err in entering upon the verdict a de- 
cree that the complainant recover the land and mesne profits, less 
the value of improvements. 

. The verdict is not contrary to law and evidence, or to the equity of 
the case. 

.) A wife cannot convey her property to secure her husband’s debt, 
nor can she become his security toobtain money or cotton for him; 
and where a lender took her deed with knowledge that she was con- 
veying her land to secure her husband’s debt, she could recover 
the land from him, and her deed would not estop her from so 
doing. 

(b.) The verdict and decree allowed the defendant all that the law 
allows a trespasser buying with knowledge, namely, the value of 
his improvements as a set-off against rents. 


November 17, 1885. 


Practice in Supreme Court. Practice in Superior Court. 
Verdict. Husband and Wife. Debtor and Creditor. 
Estoppel. Notice. Before Judge Wituis Taylor Supe- 
rior Court. February Term, 1885. 


Reported in the decision. A 
W.S. Wattace & Son, for plaintiff in error. 
A. A. Carson; C. J. Taornton, for defendant. 


Jackson, Chief Justice. 


1. A motion was made to dismiss this writ of error be- 
cause all the defendants below are not plaintiffs in error 
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here. They need not be. Either one may bring the case 
here, and the others rest content with the judgment below. 
This court has so ruled frequently. 

2. The statute provides that, when a cause is brought 
here on a motion fora new trial, the brief of evidence need 
not appear in the bill of exceptions, but if filed in the 
clerk’s office, it may come up as part of the record, but 
must be referred to in the bill of exceptions. No refer- 
ence here is made to it in the bill of exceptions, and a mo- 
tion was made to dismiss it. Thereupon the counsel for 
plaintiff in error moved to. amend the bill of exceptions, 
under the act of 1881; (Code, §$4272(b) ), from facts in 
the record, it there appearing that counsel had therein 
agreed to the brief of evidence, and the court had ap- 
proved it. By virtue of the rulingin 67th Ga., 364, Kelly 
vs. McGehee, administratriz, et al.,the motion to amend 
must be allowed. and the motion to dismiss is overruled. 

3. In respect to the merits of the case, it appears from 
the record that the bill was brought by Mrs. Paris against 
one Whittington (whose executrix was made party defend- 
anton his death) and her husband, to recover a tract of land 
conveyed by her husband and herself to secure payment of 
certain indebtedness of such husband, the land being hers, 
and to recover the land with the rents, issues and profits 
thereof. The defendant answered this bill, and therein 
set up title to the land in the husband, and conduct of the 
wife amounting toan estoppel. The case was tried before 
a jury on questions propounded by the court, and upon 
their finding, in answer to those questions, the chancellor 
made a decree that the complainant recover the premises 
in dispute and rents for eight years, amounting to $480.00 
less $180.0, for improvements by Whittington thereon. 
A motion for a new trial was denied the executrix of 
Whittington; she excepted, and this denial of her motion 
on the grounds therein specified, is the error assigned here. 

In view of the questions propounded to the jury by the 
court and the answers thereto, we do not see how the de- 
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fendant was hurt by the refusal of the court to put before 
them those requested by her counsel. Those additional 
issues requested are, what, if anything, would this land 
have been worth for rent if Whittington had not cleared 
it up, and did the clearing benefit or injure the Jand? It 
seems very clear that the 9th question put by the court, 
to-wit, “ Has Whittington put any improvements upon the 
land, and if so, how much were the improvements worth?” 
with the answer, “ He has made improvements on thirty 
acres, worth $6.00 per acre,” covers substantially the reply 
to the questions defendant wished to have in issue, so far 
as was necessary to enter a proper decree in the case made 
by the pleadings and facts. 

4. The next grounds of the motion are that the facts do 
not support the verdict in reply to the 1st, 2d, 3d, 7th and 
10th questions put by the court. These answers of the jury 
are, that the husband purchased the land with the wife’s 
money, and paid for it with her money, which she gave 
him to buy the land for her own benefit ; that Whittington 
knew at the time he took the deed that the land was pur- 
chased by H. A. Paris with his wife’s money and for her 
and that $100.00 has been paid to Whittington. 

There is evidence enough in the record to sustain the 
finding of the jury. It isin evidence that the husband 
was worth little or nothing, and the wife well off; that 
Whittington lived near them—next door neighbor, as it 
were; that when the husband bought the land at adminis- 
trator’s sale and took the title in his own name, he had no 
money to use except his wife’s; that when Whittington 
took the deed to the land afterwards from Paris, the hus- 
band, he insisted upon the wife’s joining; that he said to 
one of the witnesses that he was safe, as he had got the 
deed signed by her, or words to that effect; that the wife 
sent the husband to buy the land for her with her money; 
that the marriage between them was since the woman’s 
law of 1866; and thus there is abundant evidence to con- 
vince a jury and support a finding that the husband bought 
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the land at the sale with the wife’s money, which she gave 
him for her own benefit; and that Whittington knew it when 
he took the deel, may well be reasoned and concluded by 
the fact that he lived in their immediate neighborhood, 
and took the deed from her as well as her husband, though 
the deed the husband held was to himself alone, with no 
mention of or allusion therein to his wife, and by the ad- 
ditional fact that the note was so taken and the bond for 
titles to re-convey on its payment was to both. So in re- 
gard to the payment of one hundred dollars to Whittington, 
there is evidence, though it seems to be an immaterial 
issue. 

5. The next ground is that the verdict is contradictory 
in answer to the fourth and fifth questions because in one 
it is replied by the jury that the money was loaned tc 
Lucy Paris and H. A. Paris jointly, while in the other it is 
answered that the note was given by H. A. Paris and Lucy 
Paris for H. A. Paris. All verdicts must have a reason- 
able intendment and interpretation, and the meaning of 
these two answers, construed together, is that Whittington 
did lend the money, or cotton which brought the money 
to both, in the sense that the husband could not have got it 
by his own name and on his own credit alone, but had 
to get his wife to sign with him, which she did do for him; 
and hence the answer that “ the note was given by H. A. 
Paris and Lucy Paris for him.” The two replies are recon- 
cilable in this view, and together they make the verdict 
on these issues, and express what the jury found to be the- 
truth, that the lender would not let the borrower have the: 
money or cotton unless his wife signed, too,. which. she did: 
for her husband. 

6. We conclude, therefore, that there is nothing in the 
next ground, that the verdict is so contradictory as not to 
authorize a decree thereon; norin the next ground, that the 
court erred in entering under the verdict a decree that the 
complainant recover the land and mesne profits, less the 
value of improvements. 

v 74-42 





SUPREME COURT OF GEORGIA. 


Massey vs. The Mayor, ctce., of Columbus. 








7. Nor is the verdict contrary to law and evidence and 
the equity of the case. There is no estoppel in a case like 
this. The plaintiff in error had knowledge of the facts 
according to the jury’s finding, which is supported by evi- 
dence. He took her deed, with that knowledge, to her own 
land, to secure her husband’s debt. It is void. Code, 
§1783, and Georgia reports following. To estop her by her 
deed, would be to nullify the statute cited above. Nor 
could she go his security to get money for him, or cotton 
either, by the express language of the same statute, which 
is the very thing she did here, according to this verdict, 
supported sufficiently by evidence. 

The verdict and the decree allowed the defendant, all 
that the law allows a trespasser buying with knowledge, 
and not an innocent purchaser without notice; and that 
is the value of his improvements as a set-off against rents 
which those improvements caused, to be deducted from 


those rents. Code, §3468. 


Cited by plaintiff in error, 55 Ga., 667; 27 Id., 469; 49 
Id., 458; 51 Id., 83; 55 Id., 519; 5 Ld., 288; 39 Jd., 328; 
57 Id., 459; 61 Zd., 401; 51 Zd., 13, 291; 9 Zd., 224, 238; 
16 Ala., 486 ; 9 Ga., 23; 62 Zd., 733; 7 Mass., 291; 10 Met- 
calf, 192; Herman on Estop., 236. 


For defendant, Code, §1783; 57 Ga., 207; 61 /d., 662, 
60 Id., 29,78; 56 Id., 210; 59 Jd., 254, 380; 42 Jd., 95; 
62 Jd., 133; 70 Jd., 57, 201, 322. 

Judgment affirmed. 


Massey vs. THE Mayor, ETc., of CoLumBus. 


A city is bound to keep its streets in a reasonably safe condition for 
persons to pass thereon by night as well as by day; but if a per- 
son could have avoided injury from the existence of an open sewer 
in the middle of a street by the use of ordinary diligence, the city 
would not be liable therefor. 


November 17, 1885. 
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Municipal Corporations. Streets and Sidewalks. Dam- 
ages. Negligence. Before Judge Wiis. Muscogee 
Superior Court. November Adjourned Term, 1884. 


Massey brought suit against the Mayor and Council of 
Columbus for damages to himself and his horse, buggy 
and harness, caused by running into a gully left open in 
that city. On the trial, the evidence for the plaintiff was, 
in brief, asfollows: The plaintiff lived about seven miles 
from the city, and had visited there for a number of years. 
He knew that some of the streets had drains open in the 
center of them, but could not say whether all the streets 
running north and south were so drained. McIntosh street, 
on which the injury occurred, ran in that direction. He 
knew that there was alow place in the center of it by 
which it was drained, but when he last passed that place, — 
early Monday morning, there was no ditch there. He 
returned Thursday night about eight o’clock. It was 
dark, and in attempting to cross the street, his buggy ran 
into a ditch, his horse became frightened and ran away, 
throwing the plaintiff out, tearing up the buggy and injar- 
ing himself. The gully was dug by the city hands deep- 
ening the drain and throwing the dirt out of it on each 
side. It was about three or four feet wide, and was estima- 
ted at between one and a half and two and a half feet 
deep from the top of the dirt thrown out. The roadway 
was wide enough for travel on each side of the drain, and 
there were cross-streets running east and west at the end 
of every block. The city hands were at work on the ditch 
the day after the injury, and had been for some days be- 
fore. The sides of the ditch were steep and not sloping. 
Plaintiff was driving slowly when his buggy ran into the 
gully. 

The evidence for the defendants was, in brief, as follows: 
The system of drainage in Columbus is by open drains in 
the streets, running north and south, and the drain in the 
street where the plaintiff was hurt had been there for 
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twenty or thirty years. There were crossings where the 
streets running east and west intersected those running 
north and south. The drain was worked out by the 
city, and when the plaintiff was injured, it was three or 
four feet wide and about cight or ten inches deep, counting 
from the top of the dirt thrown out of it; the sides were 
sloping, and by driving carefully, a person could cross, and 
it was often done. It was necessary to do this work to drain 
the street. Since then it has been found that the drain was 
not deep enough, and it has been dug out to about thirty 
inches in depth. The street was 132 feet wide, of which 
the sidewalks occupied 30 feet, leaving nearly fifty feet of 
clear street on each side of the drain. 

There was other testimony, as to the extent of the injury, 
which need not be set out in detail. The jury found for 
the defendants. The plaintiff moved for a new trial, one 
ground of the motion being the following charge of the 
court: ‘If, however, a man could, by using ordinary care, 
have prevented the damage to himself, then he would not 
be entitled to recover damages; it don’t make any differ- 
ence in what condition they were; if, by ordinary care, he 
could have avoided the damage that he sustained, then he | 
would not be entitled to recover any damages whatever ; 
therefore the first question that you will consider in this 
case is, did the city of Columbus keep its streets, sidewalks 
and bridges in such a condition as they could be safely 
traveled in the ordinary way of traveling, the usual mode 
of traveling through its streets by day and by night? If 
they did keep them in that condition, then they are not 
liable for any damage at all; but if they failed to keep 
them in that condition, then they are liable, provided the 
plaintiff in this case could not have avoided the damages 
that resulted to him, if any did result to him on that oe- 
casion. If one, without necessity, without its being neces- 
sary, either for his pleasure or his convenience, deviates 
from the traveled track, it being in ood condition, and in 
so doing meets with an accident from some cause outside 
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of the track, then the town will not be liable for damages 
that he may have sustained on that occasion.” 
The motion was overruled, and the plaintiff excepted. 


C. J. THornton, for plaintiff in error. 
Hatcuer & Peasopy, for defendants. 


BLANDFORD, Justice. 


The error complained of in this case is as to the charge 
of the court. The facts showed that the plaintiff lived 
near the cily of Columbus; that he knew that in the streets 
of this city, raning north and south, there was an open 
sewer in the middle of the street, which street was one 
hundred and thirty-two feet wide; that there was more 
than fifty feet on each side of the sewer, which was safe 
for traveling. The streets running north and south inter- 
sected with streets running. east and west. The latter 
streets had no sewers open in them; all were safe for travel- 
ing. The plaintiff left the track which was safe, and drove 
into the sewer, which was five or six feet wide and eight 
or ten inches deep, whereby, as he alleges, his buggy was 
broken, his horse injured, and he himself damaged; whereas, 
if he had continued on the street, which was in good order 
and safe for traveling, to the intersection of the street run- 
ning east and west, no damage or accident would have 
occurred ; but he sought to cross the street he was on and 
the sewer, which had been recently cleaned out, and his 
horse became frightened when he got into the sewer, ran 
away, and the damage ensued. The court, in substance, 
charged the jury that the city was bound to keep its streets 
in a reasonably safe condition for persons to pass thereon 
in safety by night as well as in the day; but if the plain- 
tiff could have avoided the injury by the use of ordinary 
diligence on his part, the city would not be liable. In our 
opinion, the charge of the court was right; it was in accord 
with several decisions of this court. 63 Ga., 295; 55 Id., 
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17; 66 7d.,195. Plaintiff's own testimony shows that he 

must have known that there was an open sewer in the 

middle of the street. His common sense would have taught 

him that the city would have to clear out the same at some 

time; and if he voluntarily departed from a track which 

was safe and drove into the sewer, he ought not to recover. 
Judgment affirmed. 


Hunt vs. Bowen. 


1, By the laws of Alabama, a mortgage of personal property may be 
admitted to record without acknowledgment and proof of execu- 
tion, and without witnesses; and~when recorded, it operates as 
notice of its contents. 

. Where a mortgage on personal property, then in Georgia, is exe- 
cuted in this state by a non-resident thereof, the law requires it 
to be recorded in the county where the property is when it is exe- 
cuted. Where a mortgage so executed was not thus recorded until 
long after the time provided by law, and until the property had 
been surrendered by the mortgagor to the person from whom he 
bought it, and to whom he had given a mortgage with a reserva- 
tion of title in the vendor until payment, which was recorded in 
Alahama, and until the property had been sold after such surren- 
der toa third person, the Georgia mortgage lost its lien, and the 
last purchazer took the title freed therefrom. 

- Whether the horse, which was the subject of the controversy, was 
properly described in the Alabama mortgage, and whether or not 
the horse so described was the same as that levied on under the 
Georgia mortgage, were questions of fact which were properly left 
to the jury. 


November 17, 1885. 





Mortgage. Record. Notice. Liens. Before Judge 
Wituts. Muscogee Superior Court. May Term, 1885. 


Reported in the decision. 
Hatcuer & Prapopy, for plaintiff in error. 


McNeitu & Levy, for defendant, 
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BLANDFORD, Justice. 










This was a claim case. George P. Swift & Son sold a 
sorrel pony horse, with one eye, to EK. P. Bowen, of Russell 
county, Alabama, and took his note for the purchase price 
of the horse, with a mortgage on the horse and a reserva- 
tion of title. This paper was not executed before any 
officer, but was recorded in Russell county. E. P. Bowen, 
being unable to pay for the horse, surrendered it to Swift 
& Son, who afterwards sold it to J. D. Bowen, the claimant. 
C. D. Hunt, in Columbus, having made and being about to 
make advances to E. P. Bowen took from him a mortgage 
on a bay mare named Betty. This was witnessed by a 
commissioner of deeds for the state of Alabama, resident 
in Georgia; both Bowen and the horse were in Georgia 
when this paper was executed, and it is junior in date to 
the mortgage of Bowen to Swift & Son; it was recorded in 
Russell county, where Bowen resided. 

The horse having been brought into Muscogee county, 
Georgia, some two years from the date of his mortgage, 
Hunt caused it to be recorded in Muscogee county, ahd 
foreclosed the same, and caused it to be levied on a horse 
in J. D. Bowen’s possession. The levy describes the horse 
as a bay mare, eight years old. Bowen interposed a claim. 

On the trial, Hunt contended that the horse levied on was 
not the horse which Swift had sold to E. P. Bowen, and if 
it was, that his mortgage had priority over Swift’s, because 
his was properly witnessed and recorded, and that Swift’s 
was not so probated as authorized its record ; and also, that 
Swift’s mortgage contained a misdescription of the property 
and the record was no notice to him. Bowen, the claim- 
ant, contended that Hunt having taken a mortgage from 
a person who was not a resident of this state at the time 
and upon property then in the state, Hunt’s mortgage 
was not recorded in time in this state ; hence he lost what- 
ever lien or priority he had. The identity of the property 
was left to the jury. Under the evidence, he jury found 
the issue for the claimant. 
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1. By the laws of Alabama a mortgage of personal prop- 
erty may be admitted to record without acknowledgment 
and proof of execution and without witnesses, and when 
recorded, it operates as notice of its contents. See case of 
Bickley vs. Keenan & Co., 60 Ala., 293. This being the 
law of that state, it follows that, Swilt’s mortgage being the 
older, and recorded in time in that state, its lien had 
priority. : 

2. The mortgage of Hunt was upon property in this 
state, in Muscogee county where the mortgage was executed, 
and at that time the mortgagor was a non-resident. Insuch 
a case, the law requires the mortgage to be recorded in the 
county where the property was when the mortgage was ex- 
ecuted,—in this case in Muscogee county. Code, §1956. 
The mortgage of Hunt was not recorded in Muscogee 
county until long after E. P. Bowen had surrendered the 
horse to Swift, and Swift had sold to J. D. Bowen, the 
claimant, and long after the time provided by law for its 
record. - If these positions be correct, and we think so, the 
mortgage of [unt had lost its lien when J. D. Bowen pur- 
chased from Swift and E. P. Bowen surrendered the horse 
to Swift. 

3. Whether the horse was properly described in Swift’s 
mortgage or not, and whether the horse levied on was the 
same horse which is thus described, were properly left to 
the jury. We sce no error in the several rulings and de- 
cisions of the court. 

Judgment affirmed. 


Maynarp & Son vs. PonpDER. 


1. Where a suit was brought against a firm, and in addition to the 
general issue, the defendants filed a plea that they were not liable 
on the account sued on, for the reason that they never at any time 
bought said bill of goods from the plaintiff, nor did they authorize 
any one else to purchase the Same or authorize the plaintiff to sell 
the goods to any one, a verdict for the plaintiff against onc of 
the defendants, if warranted by the evidence, would be sustained, 
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‘ and would not furnish any ground for a motion in arrest of 
judgment. If the proof showed that only one of the defendants 
was liable, the declaration could have been amended, on objection, 
and evidence of his liability having been admitted without objec- 
tion, a verdict against him will be sustained. 

(a.) There was no material error in charging that the jury might 
find against both defendants or against one of them only (if they 
found for the plaintiff), according to the truth as it appeared from 
the evidence. 

(b.) A misjoinder of the defendants is matter for a dilatory plea or 
plea in abatement, and must be taken advantaye of at the first 
term of the court. ; 

(c.) Where suit was brought against a firm composed of two 

members, and the jury found in favor of the plaintiff against one 
of the partners, a reasonable construction is to be given to the 
finding which will not avoid it except from necessity, and so doing, 
the verdict will be construed as finding in favor of the other part- 
ner. 

. It is bad practice for a judge to certify statements of his charge in 
a motion for new trial, which are not correctly set forth, qualifying 
his approval with the statement that the ground should be cor- 
rected by reference to his charge, which is appended to the motion. 
The grounds should be made to speak the exact truth, or the judge 
should refuse to certify to their correctness. 

(a.) Where suit was brought against a firm to recover for gouds 
alleged to have been furnished on account of the partwers, and at 
their request t> athird party, and evidence was introduced to show 
that this was done at the instance of one of the partners, but not . 
of the firm, it was proper to submit to the jury the questions at 
issue, and to leave them to decide on whose credit the goods were 
really furnished The manner in which the charges were made 
would furnish proof to whom the goods were sold, unless it were 
shown tothe satisfaction of the jury that the real contract was that 
the goods were furnished on the credit of another than him to 
whom they were charged; if this were done, the manner in which 
the charge was made would then become immaterial. 

(b.) The charge excepted to, in connection with its context, substan- 

tially covered this principle. If fuller instructions were desired, 

they should have been asked. 


December 15, 1885. 
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Partnership. Verdict. Parties. Practice in Superior 
Court. New Trial. Debtor and Creditor. Statute of 
Frauds. Charge of Court. Before Judge Stewart. Mon- 
roe Superior Court. August Term, 1884. 
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Reported in the decision. 
T. B. Capaniss; W. D. Stove, for plaintiffs in error. 
BERNER & TurNER, for defendant. 
Hatt, Justice. 


Ponder sued Maynard & Son, a firm composed of Wil- 
liam T. Maynard and Preston B. Maynard, to recover from 
them a bill of goods alleged to have been furnished on 
their account and at their request to one Georze W. Bas- 
sett. The firm, by their attorneys, acknowledged service 
of this writ ; they appeared and pleaded the general issue 
and other pleas to the suit, and on these pleas the case 
was tried, and each partner was present and testified at 
the trial. The jury, under the proofs and charge of the 
court, returned a verdict in favor of the plaintiff against 
William T. Maynard, and a judgment was rendered in 
pursuance of this verdict. The defendants moved in arrest 
of judgment, on account of the insufficiency of the plead- 
ings, and because the verdict was not in accordance with 
the allegations therein contained, in that the suit was 
against Maynard & Son, and the verdict was against Wil- 
liam T. Maynard only, without any finding as to the other 
member of that firm. This motion was overruled, and the 
defendants excepted to the judgment and brought it here 
for review. 

They then made a motion for a new trial upon the gen- 
eral grounds, and also upon several special grounds, which 
was likewise overruled. To this judgment they took another 
bill of exceptions, and brought that up on writ of error. 

The plaintiff took a cross-bill of exceptions, which he 
abandoned on the hearing before this court. 

The only two special grounds insisted on here related 
to the instructions of the court to the jury as to the form 
of the verdict and the parties against whom jt might be 
found, and to the effect to be given to the manner in which 
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the plaintiff charged the goods on his books, from which 
was taken the bill of particulars on which his suit is 
founded. 

1. It will be most convenient to consider the first of 
these grounds in connection with the motion in arrest of 
judgment. The plea of non assumpsit denied the indebt- 
edness of the defendants as a firm. William T. Maynard 
testified on the trial that the firm had nothing to do with 
his contract with Bassett to run the firm; that this was 
his individual matter ; and there is nothing in the testimony 
of the other witnesses directly in conflict with this state- 
ment. He admits having introduced Bassett to the plaintiff 
on the 20th of March, 1882, and having authorized the plain- 
tiff to let him have some named articles on that day, and 
insists that his instructions confined Bassett’s dealings on 
his account to that tiize. This latter statement is flatly 
contradicted by the plaintiff, by Ensign and by Bassett. 
The first bill furnished Bassett seems to have been charged 
to Maynard & Son. After that, the goods were charged 
directly to Bassett, and when a dispute arose as to the lia- 
bility of the defendants for these latter charges, the plain- 
tiff added to the bills “for” or “ per’? Maynard & Son; 
this he felt’ authorized to do, because, as he states, it con- 
formed to the truth. He gives this version of his reasons 
for charging the goods to Maynard & Son, when the con. 
tract to furnish the goods seems to have been with William 
T. Maynard only, and he also shows how the account came 
to be changed from the original form to one against Bas- 
sett. He kept his own books, and during his absence from 
home, that duty devolved on Huddleston, his clerk, who 
made the change. The clerk, it seems, did not know the 
particulars of the arrangement between plaintilf and W. 
T. Maynard to furnish the customers of the latter with 
dry goeds, or how the bills should be charged to carry out 
that agreement. For some two years previous to 1882, 
William T. Maynard had carried on quite an extensive 
business in furnishing supplies on time; up to that date, 
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he had no store-house, and plaintiff, by agreement with him, 
had furnished the dry goods his customers wished upon 
his account; at the end of 1881, he concluded to open a 
grocery house in Forsyth, to enable him to carry on this 
business upon a more extensive scale; he sti:l acted under 
his contracts for supplying the dry goods by the plaintiff, 
and he informed him of this contemplated change. When 
the house was opened, the business was conducted in the 
name of Maynard & Son, andfrom this, plaintiff inferred, 
without, however, any distinct understanding between him 
and these parties to that effect, that the dry goods fur- 
nished by him to their customers should be charged to the 
firm. The questions made by these facts were submitted 
to the jury, and they were instructed that they might find 
against both the defendants or against William T. Maynard 
only, if they found for the plaintiff, according to the truth 
as it appeared from the evidence. 

In this there is no material error that we can see; 
that there may be irregularity is admitted, but in order 
to lefeat the action or to sustain a motion in arrest 
of judgment, the defects in the pleadings must be such 
as are not amendable, and such as no legal judgment 
can be rendered upon, or as cannot be aided by a 
verdict. Besides, the misjoinder of defendants is matter 
for a dilatory plea, or plea in abatement, and must be 
taken advantage of at the first term of the court. Mer- 
ritt vs. Bagwell, 70 Ga., 578, 585. While the defend- 
ants’ counsel concede that, had this plea in abatement been 
filed, this verdict could have been upheld, they insist that, 
in the absence of such a plea, it necessarily contravenes 
the declaration and is directly in the face of the pleadings. 
It is certain that the record does contain a plea, which 
amounts to a denial of the liability of the defendants as 
a copartner: hip, without, however, negativing that of each 
of the members of the firm. Immediately following the 
general issue,non assumps:t, they say, for further plea, they 
are not liable on the account sued, for the reason that they 
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never at any time bought said bill of goods from the plain- 
tiff, nor did they authorize any one else to purchase the 
same, or authorize the plaintiff to sell the goods to any 
one. If it was not the object of this defence to distin- 
guish between the liability of the firm and that of the 
individual members composing it, then it was without 
purpose, inasmuch as the general issue denied that plain- 
tiff’s right to recover in manner an:l form as set forth in 
his declaration. But bethis asit may, this court, in Francis 
vs. Dickel & Co., 68 Ga., 255, held that, when the defend- 
ants were sued as partners, a verdict against one of them 
only would not abate the suit; that the declaration was 
amendable; and although the proof offered without objec- 
tion, before the amendment was made, showed that the 
debt was not due by the defendants as partners, but one 
of them only, yet the verdict was sustained, upon the 
authority of Wooten’ Co. vs. Nall,18 Ga., 609. 

These cases are decisive of the present finding, unless 
it can be shown that the verdict did not find in favor of 
Preston B. Maynard, the other member of the firm. But 
we think this is the fair and only intendment that can be 
made from it, and we feel bound to give it such a construc- 
tion as will prevent it from being avoided, unless neces 
sity compels us to reach a different conclusion. Code, 
§3561 and citations. Central Railroad and Banking Co. 
of Georgia vs. Freeman, determined at the present term.* 
The familiar rule of interpretation, exp7essio unius exclusio 
alterius, warrants, if it does not compel, the conclusion 
thatit was the purpose and only purpose of the jury, in find- 
ing against William T. Maynard, to find in favor of Pres- 
ton B. Maynard. 

2. It is alleged that the court erred in charging the jury 
that the plaintiff's books were in evidence before them, 
but that,if in truth the real contract was that Maynard & 
Son, or William T. Maynard, agreed with plaintiff to be- 
come liable to him for goods to be sold and furnished to 


*See ante, p. 336. 
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Bassett, it would mzke no difference whether the goods 
were charged to Bassett, or Maynard & Son for Bassett, 
or Bassett by Maynard & Son or W. T. Maynard. In 
other words, it would not matter how the goods were 
charged, if Maynard & Son, or W. T. Maynard, contracted 
to become liable and to pay for the goods which Bassett 
was to purchase. This is the ground of the motion which 
the court approved, with the qualification that it should 
be corrected by his charge appended; and as thus corrected, 
it is as set forth above. 

We cannot approve of this mode of correcting state- 
ments in motions for new trial. It leads to confusion, 
and imposes no little labor, and often some degree of 
embarrassment upon this court. The ground should be 
made to speak the exact truth, or the judge should re- 
refuse to certify its correctness. The practice resorted 
to in this instance, and in many others that come be- 
fore us, is not in accordance with law, and is more hon- 
ored in the breach than in the observance. Each ground 
shonld be complete in itself, and should be in accordance 
with the literal and exact truth; it should not require cor- 
rection by references aliwnde, and which impose the neces- 
sity of examining a lengthy charge to ascertain what is done. 
The statute requires that the decision complained of shall 
be “ plainly specified,” together witb the error alleged to 
exist therein. This is the rule of our duty, and it is well to 
let the profession know that we shall feel bound to con- 
form to it in future, and that we cannot, in justice either 
to ourselves or parties, depart from its plain and unmis- 
takable requirements. 

That the charge here excepted to is applicable to the 
facts in evidence, and that it is correct in principle, was 
determined in Flournoy & Epping vs. Wooten, 71 Ga., 
168, 175, and we do not understand that in this respect it 
is objectionable to the defendants, but they urge that it 
did not give full effect to the form of the charges on plain- 
tiffs books, as evidence to show that the credit was ex- 
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tended to Bassett, and uot to them or either of them. We 
do not think it open to this objection, though it may be 
conceded, that taken aldne and separated from the context 
of the entire charge, it might have been more special and 
particular upon this point than it was; and had the judge’s 
attention been called to the matter, as it should have been, 
by the parties complaining, we doubt not that the alleged 
deficiency would have been supplied. This instruction 
did not prevent the jury from considering these book en- 
tries as evidence of the person to whom the credit was ex- 
tended ; they were told, in effect, that the books were in 
evidence before them, and that the manner in which 
charges were made would afford proof that the goods were 
sold to Bassett, unless it was made to appear to their sat- 
isfaction that the real contract between the plaintiff and de- 
fendants was that the latter, or one of them, W. T. May- 
nard, were to become liable for the goods sold and furnished 
to Bassett, in which event, and in that only, was it imma- 
terial as to the charges as they appeared on plaintiff’s 
books. 

There is nothing in the other grounds of the motion 
requiring further observation than that the verdict is 
in accordance with the decided weight of the evidence. 

Judgment affirmed. 


FALKNER vs. BEaR. 


1. The evidence was sufficient to support the verdict, and it is not 
contrary to evidence, luw or equity. ? 

2. Where the judge charged repeatedly that, to establish a plea of 
recoupment on the ground of not keeping trne accounts, under a 
suit for wages by a clerk, the evidence necessary was what was sat- 
isfactory to the jury, and explained fully the rule as ,to the pre- 
ponderance of evidence in civil cases, thus distinguishing it from 
the evidence necessary to convict of a crime, there was no error 
in refusing to charge, in the language of a request, to the effect that 
the proof necessary to establish the plea was not such as would be 
required to convict of a crime; but that it would be sufficient, if it 
were established by the rules of testimony in civil cases. 





672 SUPREME COURT OF GEORGIA. 


Falkner ve. Behr. 








3. The court also charged, in effect, that if the plea of recoupment 
was made out, an: the amount shown exceeded the proved wages 
of the plaintiff, the defendant could recover such amount, which 
is the substance of the other request not given. 

. There was no error in charging that, where a defendant set up neg- 
ligence in keeping accounts or appropriation of money on the part 
of the plaintiff, by way of recoupment, if the plaintiff did not have 
sole control and management, but the defendant or other em- 
ployés had management and control of the goods, there must be 
positive proof of the negligence or misappropriation,—the court 
immediately proceeding to explain his meaning by stating that 
the burden of estabiishing the affirmative plea was the same as 
that resting on the plaintiff while he held the affirmative position 
in the case, which was to prove his part of the case to the satis- 
faction of the jury, and further explaining the rule of preponder- 
ance of evidence. 

.) This case differs from that of Holt vs. The State, 62 Ga., 314, 316. 

5. Where a plea of recoupment charged that the plaintiff was an 
employé of the defendant, and had not kept true accounts, and had 
misappropriated funds, the general character of the plaintiff was 
in issue, and he had the right to sustain it. 

December 1, 1885. 


Recoupment. Evidence. Charge of Court. Onus Pro- 
bandi. Witness. Before Judge Stumons. Bibb Superior 
Court. October Adjourned Term, 1884. 


To the report contained in the decision, it is necessary 
to add only the following: The defendant pleaded a re- 
coupment for $994.28 for failure of the plaintiff to dis- 
charge the duties for which he was employed, viz., to keep 
an accurate and complete account, in the manner usually 
employed by ‘nerchants, of all money paid him dur- 
ing his service on account of sales made to the defendant’s 
customers, and that, from January 26, 1883, to May 1, 
1883, the plaintiff appropriated to his own use $994.28, 
which he collected and should have turned over to the 
plaintiff, 

In explanation of the fifth division of the decision, it 
may b> stated that the court permitted the plaintiff, over 
objection of the defendant, to prove by a witness his gen- 
eral good character. 
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W. Dessau; Hut & Harris, for plaintiff in error. 


L. N. Wuittte ; Harpeman & Davis, for defendant. 


Jackson, Chief Justice. 


Behr sued Falkner for wages as clerk. Falkner plead- 
ed, by way of recoupment, damages to himself by his 
clerk amounting to more than his wages. This made the 
issue between them, and under the court’s charge the jury 
found for Behr the full amount of his wages, and against 
the plea of recoupment. Thereupon, on the denial of a 
new trial, Falkner brought the case here. 

1. The evidence is sufficient to support the verdict, and 
it is not contrary to evidence, law, equity, etc. 

2. The court declined to charge the jury as follows: 
“The defendant files a plea of recoupment in which he 
says that Behr is indebted to him, because, he says, Behr 
failed to keep true accounts of stock sold and money re- 
ceived and to turn over to him the money so received. It 
is not necessary that the proof to establish the plea should 
be such as would be required to convict Behr of a crim- 
inal charge. It is sufficient if it be established by the or- 
dinary rules of testimony in civil cases.” The court gave 
the substance of this charge to the jury, by telling them 
repeatedly that the evidence necessary on the issue was 
what was satisfactory to the jury, and explaining fully the 
rule as to preponderating evidence in civil cases, thus dis- 
tinguishing it from the evidence to convict for crime, 
which must satisfy their minds beyond a reasonable doubt. 
This court has often decided that the charge need not be 
in the language requested. It is enough if the general 
charge gives it in substance. ; 

3. The court also, in effect, charged the jury that, if the 
plea to recoup was made out and exceeded the plaintiff's 
proved wages, the defendant could recover whatever it 
amounted to, which is the substance of the other request 
not given. 

v 75-43 





674 SUPREME COURT OF GEORGIA. 
Falkner vs. Behr 


4, The next ground is that the court charged as follows: 
“Tf, on the other hand, you find that Behr did not have 
sole control and management, and that Falkner shared it 
with him, or other clerks or employés had management 
and control of the goods, then I charge you he must make 
positive proof of Mr. Behr’s negligence or appropriating 
to himself; and whatever amount that is, Mr. Falkner 
would be entitled to recover out of Behr;” the court hav- 
ing charged the jury in reference to the plaintiffs case, 
he must make it out to the satisfaction of the j jury. 

It is urged before us that the court erred in using the 
words “ positive proof,” counsel insisting that the word 
“ positive ” antagonizes circumstantial evidence, and that 
thus the court excluded that class of evidence. The legal, 
opposing sort of evidence to “positive” is negative evi- 
dence. Every affirmative issue must be proved by posi- 
tive evidence. None can be established by negative evi- 
dence. Whoever holds the affirmative of the issue must 
establish it by positive proof. The defendant below, the 
plaintiff in error here, held the affirmative of this plea, 
and on him was the burden to establish it by affirmative 
or positive proof. The word “ positive” was used by the 
court as equivalent to “ affirmative.” 

But the preceding and subsequent clauses of the charge 
showed beyond cavil what the court meant, and that no 
burden was put on the defendant, Falkner; other than on 
the plaintiff, Behr, when he held the affirmative of the 
issue; and to show that it is unly necessary to give the 
clause of the charge immediately following that com- 
plained of, which is as follows, “In other words, it is in- 
cumbent on Falkner to prove his part of the case like it is 
on the plaintiff to prove his, and he must prove it to the 
satisfaction of the jury,” which is precisely as the court 
had charged in respect to the plaintiffs proof of his claim 
against defendant. 

And as the clause succeeding the last cited shows how 
perfectly fair and impartial the charge is, I subjoin it: 
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“In all civil cases, waere the evidence is conflicting, the 
jury must reconcile it if they can, and if they cannot, the 
preponderance of the evidence on one side or the other 
would be sufficient to authorize a finding in favor of the 
way it does preponderate. I do not mean by that the 
number of witnesses, but the jury must give credit where 
they think it is best entitled, where the evidence is conflict- 
ing, and wherever you believe the evidence preponder- 
ates, give it to that side.” 

The only different verbiage used by the court when treat- 
ing the affirmative held by the plaintiff is that it uses the 
words “ proper’ evidence to the satisfaction of the jury,” 
while, in treating the defendant’s affirmation, he uses the 
word “ positive ” in lieu of “ proper ;” and the very next 
sentence that fell from the judge’s lips, where he repeats, 
“in other words,” the matter just charged, obliterates all 
distinction between them, if any ever existed. 

Counsel cited a case, which they pressed upon us as 
showing that such damage was done here as this oblitera- 
tion could not blot out, but in the case cited, Holt vs. The 
State, 62 Ga., 314, it will be seen that the court below 
brought into the case an issue not in it at all on facts, not 
one of which was in evidence; and the error was there. 
* Judge Warner says, page 316: “It is true that, after the 
court raised the issue in its charge to the jury in relatiom 
to defendant’s having introduced a falsehood into his de-. 
fence, without there being any evidence to authorize it, the 
court submitted that issue fairly to the jury, but the error: 
consists in raising that issue at: all, and not as to the man: 
ner in which it was submitted.” There is a wide distine- 
tion between that case and this. Here the court was: 
charging upon evidence; there, without any evidence at 
all, on a false issue founded on nothing. Here the judge 
shows by the use of “ other words,” the meaning of the 
words just before used on an issue founded on facts and 
the main issue on the case. This court has never held, 
and can never hold, that a judge may not explain one 
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sentence by the next in a charge on a live issue by add- 
ing, “I mean so and so by what I have said,” or “in other 
words,” or any equivalent language. 

5. The general character of the plaintiff was properly 
brought in issue by himself in the evidence, because it was 
involved in the charge against the plaintiff below, as ruled 
at the present term in the case of Dubose vs. Dubose, libel 
for divorce. The point, however, was not pressed in this 
case before us, 

Judgment affirmed. 


BRANTLEY vs. BAKER. 


1. The giving of a bond isa condition precedent to the return of the 
papers to court for trial, where an affidavit of illegality is ten- 
dered to the execution issued on the foreclosure of « chatte! mort- 
gage, and if the bond be not conditioned substantially as the stat- 
ute requires, the papers ought not to be returned to court and the 
sale suspended. 

. Thecondition of the bond prescribed by the statute is ‘‘ for the 
return of the property when called for by the levying officer.’’ 
This requirement is not met by a bond, the condition of which is 
that the defendant ‘‘should return the property . . to the levying 
officer in case the issue formed on the affidavit of illegaliny .. 
should be found against thesaid W. D. Brantley’’ (the defendant) ; 
and an affidavit, accompanied by such a bond, was properly dis- 
missed. 


February 9, 1886. 


Bonds. Mortgages. Written Instruments. Illegality. 
Before Judge Lumpxiy. Hancock Superior Court. April 
Term, 1885. 


Reported in the decision. 


Jorpan & Lewis; Harrison & Peepies, for plaintiff 
in error. 


James A. Hartey, for defendant. 
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The question made in this record is, whether an affida- 
vit of illegality to a mortgage fi. fa. on personalty should 
be dismissed because the condition of the bond is as fol- 
lows: 

‘* Now, if the said W. D. Brantley should return the property so 
levied on to the levying officer, in case the issue formed on the affida- 
vit of illegality to the foreclosure of suid mortgage should be found 
against the said W. D. Brantley, this bond to be void, else of full 
force.”’ 

1. The bond is a condition precedent to the return of 
the papers to court in order to try the issue made by the 
affidavit. Code, §3976; 61 Ga., 390, 391. If, therefore, 
the bond be not conditioned substantially as the statute 
requires, the papers ought not to be returned to court and 
the sale suspended. 

2. The condition of this bond is not that which the stat- 
ute requires. In the statute, the condition prescribed is 
“for the return of the property when called for by the levy- 
ing officer ;” in the bond before us, the condition is, “should 
return the property . . to the levying officer, in case the 
issue formed on the affidavit of illegality . . . should be 
found against the said W. D. Brantley,” thus narrowing 
much the scope of the condition which the statute requires. 
The statute requires an obligation to return it at any time 
before or after the trial when called for; this obligation 
before us requires it only after trial of the issue, if found 
against the affiant. The difference is material. The offi- 
cer may want it back before trial; sureties on the bond 
may fail; it may be necessary to strengthen it, or other 
circumstances arise before trial, such as making its posses- 
sion desirable for sale if perishable or waxing worthless. 
For these reasons the condition is made broad by the 
statute. This chattel property is mortgaged to pay a debt; 
affidavit is made by the creditor of the amount due; there- 
upon the clerk issues execution against the chattel; it is 
levied upon it; and to prevent its sale and have an issue 
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returnable to court for trial, the mortgagor must make an 
affidavit of his ground of defence to the mortgage and 
give the bond the statute requires. Code, §§3971, 3972, 
3975, 3976; 61 Ga., 391. 

There was, therefore, no error in dismissing the affidavit 
of illegality, and the judgment is affirmed. 

Judgment affirmed. 


Huckasy vs. -Brooks. 


Where a distress warrant had been sued out and levied on personalty, 
and subsequently the plaintiff made an affidavit to the effect that 
the property levied on was not exempt from levy and sale under 
the homestead and exemption laws, and thereupon the defendant, 
without filing any affidavit denying the indebtedness or giving 
bond, made an affidavit that the property was exempt from levy 
and sale, it was properly dismissed on motion. A counter-affida- 
vit resisting a distress warrant can be filed only by alleging that 
the debt, or some part of it, is not due, and giving security for the 
eventual condemnation money. Section 2028 ef seg. of the Code, 
in respect to the mode of arresting the levy of an execution on 
homesteads and exemptions by counter-affidavit, does not apply 
to the mode cf arresting and stopping the process of distraints for 
rent. To set up title to property as an exemption or homestead 
against them, the proper proceeding is by claim, not by counter- 
affidavit. 

December 15, 1885. 


Distress Warrant. Homestead. Olaim. Before Judge 
Stewart. Upson Superior Court. July Term. 1885. 


Reported in the decision. 


ALLEN & TisINGER, for plaintiff in error. 


B. D. Harpaway, by M. H. Sanpwicu, for defendant. 


Jackson, Chief Justice. 


Brooks sued out a distress warrant against Huckaby for 
rent due on a house and lot, and the same was levied upon 
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a horse and buggy on the 2d of December, 1384, the same 
day on which the warrant was issued. No counter-affida- 
vit was made under the law providing for the issue of 
such distress warrauts for rents, which is to be found in sec- 
tions 4082, 4083 and 4084 of the Code, no bond and security 
having been given under section 403. On the next day, 
however, to-wit, on the 3d of December, after the levy, 
the plaintiff made another affidavit, to the effect that the 
property levied on was not exempt from levy and sale under 
the homestead and exemption laws, as provided in section 
2028 and 2029 of the Code, to which latter affidavit a 
counter-afiidavit was made, which sets out the fact of the dis- 
tress warrant and levy, and the affidavit that the horse and 
buggy are not exempt, which counter-affidavit is in terms 
of the proviso to section 2028, and asserts that the horse 
and buggy are exempt by reason of their having been set 
apart. Whereupon, on the return of the papers to court, 
the plaintiff moved to dismiss the counter-affidavit, because 
no bond and security and affidavit that the rent, or part 
of it, was not due had been made. The court sustained 
the motion and dismissed the counter-affidavit, and this 
judgment is the error assigned. 

The law in respect to the right of landlords to distrain 
for rent is very stringent, and the execution of the writ, or 
order of the magistrate to seize and sell to collect rent, can 
be arrested by counter-affidavit only in one way. The 
tenant must swear that he does not owe the rent, or some 
part, because not due, and give bond and security for the 
eventual condemnation money. 42 Ga.,179; 63 J/d., 519, 
735. 

The statute codified in section 2028 et seg. of our Code, 
in respect to the mode of arresting the levying officer of 
executions levied on homesteads and exemptions by 
counter-affidavits, under that statute, where the plaintiff 
swears that the debt upon which such execution is founded 
is one from which the property levied on is not exempt, 
does not apply to the mode of arresting and stopping the 
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process of distraints for rent. It applies, by its terms, only 
to defendants in execution on judgments, who have home- 
steads set apart, and not to tenants who owe rent, and 
whose property is distrained to payit. Ifany property, not 
subject by reason of being set apart as humestead and ex- 
emption, be levied on, the remedy is by claim, if the head 
of the family would assert the title of his household thereto, 
under section 4084 of the Code. By this mode of contest, 
he may escape the requirement of bond and security by 
affidavit of inability, on account of poverty, under Code, 
§3773, which provides for claims in forma pauperis. 

But if the property be not claimed by a person other 
than the tenant, or by the tenant in right of his family by 
virtue of homestead and exemption, and the tenant wishes 
to stop the distraint, there is but the one mode, to-wit, 
that enacted in section 4083 et seg. of the Code, and this 
he must follow, and secure the eventual condemnation 
money, or his counter-affidavit will be dismissed. 

Judgment affirmed. 


MADDEN ef ail. vs. Jones et al. 


1. Upon the death of a father, in 1862, leaving a wife and two 
minor children, the land which he owned at the time of his death 
vested in them as tenants in common, and if, in 1869, the widow, 
as the head of a family of minor children, made application and 
had set apart to her as a homestead all of the land left by him, 
and subsequently, in 1873, conveyed this land, with the approval 
of the ordinary, the action of the ordinary in setting apart the 
interest of the minor children as a homestead was void, and when 
the widow conveyed the land so set apart, she conveyed only her 
one-third undivided interest in the same, and the purchasers ac- 
quired no more. The act of the ordinary and the sale by the 
widow being void as to the interest of the children, their rights 
were not affected thereby, and the act of 1876, which required 
suits forthe recovery of homesteads to be brought in a court of 
equity within six months after its passage, did not bar a suit by 
the children as heirs of their deceased father. 

. The title to the land of the deceased parent having vested in his 
heirs upon his death, and a sale of euch land under a judgment 
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against his administrator being void on account of uncertainty in 
the levy, possession for seven years under the sheriff’s deed as 
color of title would not give a prescriptive title against the minors, 
if they brought suit for their interest in the land upon arriving at 
age. 

(a.) There are equities in behalf of the purchasers in this case, and 
upon proper pleadings, the children will be bound to account for 
all moneys which they may have received, or which may have 
been expended in their maintenance and education, or which may 
have been paid by the purchasers under the sheriff's sale, whereby 
the property was protected from the liability of their father, and 
for any property which they may have received which was pur- 
chased by the money paid by the defendants for the land in con- 
troversy ; also for all improvements upon the land made by the 
defendants, the latter accounting to them for reasonable rents. 


December 15, 1885. 


Homestead. Title. Laws. Statute of Limitations. 
Prescription. Administrators and Executors. Before 
Judge BranuamM. Floyd Superior Court. March Term, 
1885. 


Reported in the decision. 


Dean & Ewrne, for plaintiffs in error. 


Reece & Denny, for defendants. 


BLAnprorp, Justice. 


Samuel L. Stafford died in 1862, leaving as hisonly heirs 
at law his widow and two minor children, the plaintiffs in 
this case. He was possessed, at the time of his death, as of 
his own right and property, one hundred and sixty acres 
of land, being the south half of lots numbers 187 and 210, 
the same being in a certain district in Floyd county. In 
1869, Mary Jane Stafford, the widow and mother of the 
children, applied and had set apart to her, as the head of a 
family of minor children, all of the land left by her hus- 
band at his death; subsequently, in 1873, she sold and con- 
veyed this land to defendants in error with the approval 
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of the ordinary. A writ of execution, issuing upon a judg- 
ment against the administrator of Samuel L. Stafford, de- 
ceased, in his representative capacity, was levied on eighty 
acres of each of these lots, without further description in 
the levy, and the sheriff sold and conveyed the land, as 
thus described, to defendants. After the two minor daugh- 
ters, one of whom had married Madden, and the other 
Jolly, had become of ‘age, they brought this action to re- 
cover this land left by their father. The defendants con- 
tended that the action was barred by the act of 1876, as 
not having been brought within six months after the pas- 
sage of that act, (Acts of 1876, p 51), inasmuch as the 
property had been set apart as a homestead. With this 
view the court below agreed and so instructed the jury, 
and this is assigned as error here. 

1. When Stafford died, his real estate dnssciaded to his 
heirs at law, and as to his lands, which he left at his death, 
the title thereof was cast upon them, and they were ten- 
antsin common. Mrs. Stafford could have had her inter- 
est in these Jands set apart to her asa homestead, but the 
ordinary had no power or authority to set apart to her as 
a homestead the interest of hertwo minor children. As to 
them, the act of the ordinary was simply void in setting 
apart their interest in this land to the mother as the head 
of a family; and when Mrs. Stafford, the widow, sold and 
conveyed this land, thus set apart to her, to the defendants 
in error, she only conveyed her one-third undivided inter- 
est in the same, and this is all that defendants acquired by 
’ their purchase; they did not acquire the two-thirds undi- 
vided interest of the plaintiffs. This act of the ordinary 
in setting apart the two-thirds interest of the plaintiffs as 
a homestead to the mother being void, the plaintiffs lost 
none of their rights to this land. They were in no man- 
ner affected thereby ; and they did not fall within the pro- 
visions of the actof 1876, which required them to go into 
equity within six months after the passage of that act, or 
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be barred of their rights to the property sued for. So we 
think the court committed error on this point. 

2. Again, the defendants contend that, even if the levy 
and sale of property under the judgments against the ad- 
ministrator of Samuel L. Stafford was void for uncertainty, 
yet it was good color of title to the land sued for; and as 
they had held, possessed and claimed the same under the 
sheriff's deed for more than seven years before the bring- 
ing of this action, that plaintiffs could not recover; and so 
the court thought, and so instructed the jury. We cannot 
_agree with the learned judge in this view of the law. 
This action was instituted a short time after the plaintiffs 
came of age. The title to this land—that is two-thirds undi- 
vided interest therein—was in them, and the statute does 
not run against an infant under such circumstances, as has 
been frequently held by this court. 43 Ga., 208; 51 Jd., 
139; 57 Jd., 460. 

We see great equity in behalf of these defendants, as 
shown by the facts in this record, and, upon proper plead- 
ings, the plaintiffs will be bound to account with defend- 
ants as to all money which they may have received, or 
which may have been expended in their maintenance and 
education, or which may have been paid by defendants un- 
der the sheriff’s sale, as the same protected the property 
from the liability of their father, and as to any property 
which they may have received which was purchased with 
the money paid by defendants for this ]and ; also for all 
improvements made by defendants on the land, defendants 
accounting for reasonable rents to plaintiffs. All these 
matters can be fairly submitted to a jury on another trial 
in such way and manner as to elicit the truth and do full 
and complete justice between the parties. 

Judgment reversed, 
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LeypEN vs. HicKMAN. 


An action of ejectment was brought to recover land which had been 
sold to the defendant by the plaintiff, and for which a bond for 
titles had been given, some of the purchase money remaining un- 
paid. The defendant pleaded as follows: He was induced to pur- 
chase the land by the false and fraudulent representations of the 
plaintiff, that the tract contained six hundred acres, when, in fact, 
it contained only a little over three hundred acres. A part en- 
closed under fence, near the Catoosa Springs, did not belong to the 
plaintiff, and this, in a great measure, destroyed the value of the 
springs property. The premises were represented to be in good © 
repair, and he was prevented from examining them by reason of 
the plaintiff’s having locked up the houses and carried off the keys, 
until the contract was made. Tho defendant paid $2,500 in cash, 
and gave his note for $7,500 as the balance of the purchase money. 
When he examined the premises, he found them out of repair and 
in a very dilapidated condition, and he expended a very large 
sum of money in repairing them. The purchase was induced and 
made by reason of these false and fraudulent representations. 
Defendant prayed a rescission of the contract, and that the plain- 
tiff be decreed to pay him the amount expended in repairing the 
premises and the amount which he had paid on the purchase 
money. He offered to account for and pay the rents: 

Held, that the allegations in the equitable plea were sufficient to 
authorize the relief prayed for, although no insolvency was al- 
leged. 

(a.) This case differs from those in 59 Ga., 455; 53 Id., 18; 60 Id., 
338. 

‘b.) The plaintiff having brought his action of ejectment in Catoosa 
county, this gave the superior court of that county jurisdiction, 
under proper pleadings by the defendant, to hear and determine 
the controversy between the parties; and the defendant was not 
compelled to go to another county, where the plaintiff lived, and 
there file a bill for the rescission of the contract. 


Dec®mber 22, 1885. 


Fraud. Equity. Contracts. Equitable Pleadings. 
Venue. Jurisdiction. Before Judge Fary. Catoosa Su- 
perior Court. February Term, 1885. 


Reported in the decision. 
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R. J. McCamy; Hackert & Anpersoy, for plaintiff in 
error. 


McCurtcuen & SuumateE. for defendant. 


BLANDFORD, Justice. 


Hickman brought his action of ejectment to recover a 
certain tract of land in Catoosa county which he had sold 
to Leyden, and given his bond for titles, some of the pur- 
chase money being unpaid. Leyden pleaded to this action 
that he was induced to purchase this land by the false 
and fraudulent representations of Hickman, that the-tract 
of land contained six hundred acres, when, in fact, it only 
contained a little over three hurdred acres; also that a 
certain portion of the land enclosed under fence near the 
Catoosa Springs, did not belong to Hickman, and that this 
in great part destroyed the value of the spring’s property; 
and that .the premises were represented to be in good 
repair; and that he was prevented from examining the 
same by reason of Hickman’s having locked up the houses 
and carried off the keys, until after the contract had been 
made ; that he paid down cash twenty-five hundred dol- 
lars, and gave his note for seventy five hundred dollars 
balance of the purchase money; that when he examined 
the premises, he found the same out of repair and in a very 
dilapidated condition; that he expended a large sum of 
money ‘to fix up and repair the premises; and that the 
purchase was induced and made by reason of these false 
and fraudulent representations of Hickman. Leyden prayed 
a rescission of the contract, and that the plaintiff, Hickman, 
be decreed to pay him the several sums paid out for the 
repairs of the premises and the purchase money paid for 
the premises, he offering to account for and pay the rents. 
To this plea Hickman demurred on several grounds. The 
demurrer was sustained and the plea stricken by the court, 
and Leyden excepted, and this is the error assigned. 

Are the allegations in the plea sufficient {o maintain a bill 
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in equity to set aside this sale? We think that they are, 
notwithstanding that there is no allegation of insolvency. 
Fraud vitiates all contracts and renders them void. The 
allegations of fraud are direct and positive, and these are 
admitted to be true by the demurrer. A contract which 
is procured to be made by a solvent person by false and 
fraudulent representations cannot be permitted to stand 
any more than if such person were insolvent. This con- 
tract is void, and Hickman will not be permitted to reap 
any benefit from it. A court of equity will set aside such a 
contract, and restore the parties, as nearly as may be, to the 
condition they were in before the contract was made. 

Leyden does not propose to hold on to the land and re- 
fuse to pay the purchase money, but he offers to rescind 
the contract, the effect of which is to give up the land to 
Hickman, and all he asks is that the money he has paid out 
by reason of the fraud of Hickman be decreed to be paid 
him, he offering to account for rents. This case differs 
from those cases in 59 Ga., 455; 53 Jd., 18; 60 Jd., 337, in 
this. that in neither of those cases was there any offer to 
rescind and give up the land, and also there were no such 
direct and positive allegations of fraud as are in the present 
case. 

It is further insisted by the learned and able counsel 
for defendant in error that, as Hickman does not reside in 
Catoosa county, but in Richmond county, in this state, 
the superior court of Catoosa county has no jurisdiction 
to render a decree against him under Leyden’s plea. We 
do not think that this objection is well founded. Hick- — 
man brought the action in Catoosa county ; this gives that 
court, under any proper plea by defendant, jurisdiction to 
hear and determine the same. See Markham vs. Huff, 
72 Ga., 874. 

Judgment reversed. 
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ALLREAD vs. LLARRIS. 


Where a contract of sale was made, whereby the title was contracted 
to be sold, and a rescission was provided for in case of failure to 
pay thefirst instalment, or if that and no other was paid, the more 
complete remedy, on failure to pay or return the property, was by 
bill in equity, rather than by a proceeding to dispossess a tenant 
holding over, although in the contract there was a stipulation for 
rent upon certain contingencies. 

(a.) In this case, the defendant failed to pay or rescind, and on the 
making of an affidavit to dispossess him, he filed a counter-affi- 
davit. 

(b ) The verdict and decree were just and proper; and such a decree 
will not be readily disturbed on the ground of objection to the 
forum, because there was aremedy at law, unless it be shown that 
as complete relief could have been granted at law for the entire 
rights of the complainant. 


December 15, 1885. 


Contracts. Vendorand Purchaser. Equity. Landlord 
and Tenant. Before Judge Smmmons. Floyd Superior 
Court. March Term, 1885. 


Reported in the decision. 


Dantet S. Prinrup; R. D. Harvey & Son, for plain- 
tiff in error. 


C. N. Featuerstoy; J. A. Buancsr, for defendant. 


Jackson, Chief Justice.. 


This bill was brought by the defendant in error sub- 
stantially to rescind a contract for the sale of a tract of 
land to the plaintiff in error, on the ground that he had 
possessed the land several years and failed to comply with 
his contract, or to pay anything for the use thereof. A 
demurrer, mainly resting on the ground that the remedy 
at law was adequate and complete, was overruled; the 
case proceeded to trial, which resulted in the recovery of 
the land by the defendant in error, and the plaintiff in 
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error excepted, on the ground that his demurrer was over- 
ruled, and this is the error assigned. 

The remedy at law, which by the demurrer is alleged to 
be adequate and complete, is the right of the landlord to 
oust a tenant holding over; but the case at bar is a case 
of purchase of the land by the plaintiff in error and en- 
try under that purchase. It is true that the contract does 
provide that, if he failed to make the first payment, or 
make that and no other, then the sale should be rescinded, 
the land restored, and that a certain rent should be paid; 
but he failed not only to,pay the rent,-but to rescind the 
contract and give up the land. Aneffort at law had been 
made, but a counter-affidavit was taken by the plaintiff in 
_ error, and it is doubtful whether the defendant in error 
could have recovered. Any way, the bill is the more 
complete remedy; and the case is covered substantially 
by Gunby vs. Thompson, 56 Ga., 316. See also in the 
same volume of our reports, pages 139, 578, 666 and 670-1, 
which all bear on the point under consideration here. 

That the remedy against the tenant under Code, section 
4077, applies only to landlords and tenants, see 48 @Ga., 
60, and 62 /d., 412, particularly the former case. Where 
there is a sale or contract of sale of title, the relation does 
not exist, but it exists only when the use of the land either 
for a specified time or at will, is granted. Oode, §2279; 
14 Ga., 131. 

It may be laid’down as a general rule that whenever 
the title is contracted to pass, and a rescission of the con- 
tract is provided for, the more complete remedy is by bill 
in equity, though in the contract there may be a stipu- 
lation for rent upon certain contingencies. 

The verdict and decree appear to be eminently just. 
The improvements are set off against the mesne profits or 
rents, and the premises are recovered. To disturb such 
an ending of a case on a mere demurrer resting on no 
equity but the forum, the side of the court which should 
try the case, would require the very clearest evidence 
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from the bill that the remedy at law could grant as com- 
plete relief for the entire rights of the complainant. 
Judgment affirmed. 


BurnaP vs. ROBERTSON. 


If the maker of a note induced the payee to extend the time of pay- 
ment and receive a mortgage to secure the claim by fraudulently 
representing that a prior mortgage on the property had been dis- 
charged, upon the discovery of such fraud, the creditor could have 
rescinded the agreement and returned the mortgage; but if he 
failed so todo, and instead retained the mortgage, and waited until 
the maker’s property had been sold under the prior liens thereon, 
this would operate to discharge a surety or accommodation in- 
dorser, and the creditor conld not recover from such surety or in- 
dorser, on the ground that the agreement with the principal was 
induced by fraud and was without consideration. 


December 15, 1885. 


Fraud. Principal and Surety. Endorsement. Waiver. 
Consideration. Before Judge Brannam. Polk Superior 
Court. February Term, 1885. 


Reported in the decision. 
I. F. Toompson; E. N. Broy.es, for plaintiff in error. 


W. P. McCuatcutey; J. W. H. UNpEerwoop, for defend- 
ant. 


BLANDFORD, Justice. 


This was an action brought to the August term, 1880, 
of Polk superior court, upon a note for $2,345.00, dated 
December 11, 1875, and due 25th November, 1876, made 
by J. O. Waddell, endorsed by James D. Waddell and 
James W. Robertson. 

Robertson pleaded to the action that he was an accom- 
modation indorser, and was liable only as a surety; 

v 75-44 
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that the plaintiff, without his .k..#ledge or consent, in 
April, 1878, took from J.O. Wadd .: a mortgage on certain 
lands to secure the payment of this note, and extended the 
time of payment thereof, one-half to the 25th of Novem- 
ber, 1878, and the other half to 25th November, 1879 ; 
wherefore he says he is discharged as surety on this note. 

To this plea the plaintiff replied: Ist. That Robertson 
gave his consent that plaintiff might take the mortgage 
from J. O. Waddell and extend the time of payment of 
the note, and that he afterwards ratified the same. 
2nd. If no such consent was given or ratification made 
by Robertson, that the agreement to extend the time of 
payment.of the, note was without consideration and void, 
because of the fraud of J. O. Waddell in this, that he in- 
duced plaintiff to take the mortgage and extend the time 
of payment of the note by fraudulently telling plaintiff 
that a prior mortgage on the same property, given by him 
to one Peck for nine thousand dollars, had been delivered 
up to him, Waddell, and was not in the way of the mort- 
gage given by Weddell to plaintiff, when in fact it had been 
assigned to Mrs. Waddell, wife of J.O. Waddell, and that it 
sold the land upon foreclosure, and received the money 
from said sale ; wherefore the plaintiff contends that said 
Robertson is not discharged from his liability as endorser 
on said note sued on. 

As to the first point insisted on by the plaintiff, that 
Robertson consented to the taking. of the mortgage and 
' extension of the time of payment of the note, there was 
much evidence submitted by the parties, which was con- 
flicting in its character, and they were squarely at issue 
on this point. The court fairly submitted this point to the 
jury in his charge, and we do not understand that there is 
any complaint as to it. 

The second point forms the ground of the main contest 
here. There does not seem to be any conflict in the tes- 
timony on this ground, the testimony being that of the 
plaintiff himself, who was introduced by the defendant as 
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a witness, and his testifiioay shows all about the taking of 
the mortgage from J. 0. Waddell, and extending the time 
of payment of the note, and the fraudulent representations 
of Waddell to induce him to enter into this arrangement. 
It also shows that he discovered this fraud in July, 1878, 
after the mortgage was given, and tht he never tendered 
the mortgage back to Waddell, or did anything to rescind 
the arrangement or to do away with it after he discovered 
the fraud, but held on to the mortgage until Waddell's 
property had been sold in June, 1880, under prior liens 
and encumbrances, when he brought this action to the 
August term, 1880, to collect the amount due on this note. 
If there was a fraud practiced by Waddell on the plaintiff 
to procure the mortgage and extension of time on the note, 
when plaintiff discovered the fraud, he should have rescind- 
ed the contract or offered to have done so; not having done 
so, will authorize the conclusion that plaintiff held Wad- 
dell bound by the contract, which he had the rght to do; 
so that, as to Robertson, it is the same as if there had been 
no fraud perpetrated by Waddell on plaintiff. This act 
of plaintiff discharged the surety. Code, §§2153, 2150, 
2154. 

While the contract to give time might have been avoided 
by plaintiff on account of the fraud practiced on him by 
Waddell, yet the same was not done, anid if he chose to 
let the contract stand, then the consideratlon of the same 
was sufficient to support the contract for the extension oi 
time of payment on the note, as he might have realized | 
something on the mortgage, or so thought, notwithstand- 
ing older mortgage liens ; and the conduct of the plaintiff 
looks this way, by his taking no action until all the prop 
erty was sold under the older mortgages. We do not 
think that, under the facts of this case, plaintiff in error 
has any complaint justly founded, hy reason of any in- 
structions given by the court to the jury or his refusal to 
charge as requested by plaintiff. 

Judgment affirmed. 
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Lackey et al. vs. Mizz, sheriff, for use. 


An execution was levied and a claim interposed by a man as agent 
for his wife and children, and a forthcoming bond given. The 
property was found subject, and a breach of the bond occurred by 
a failure to deliver the property on the day of sale. Another 
claim was interposed by the wife in her own right, and the usual 
bonds given. The property was found not subject. Suit was 
brought on the forthcoming bond given in the first case : 

Heid, that the record in the second vase was admissible in evidence. 


November 17, 1885. 


Evidence. Claims. Forthcoming Bond. Before B. B. 
Hinton, Esq., Judge pro hac vice. Sumter Superior 
Court. April Adjourned Term, 1885. 


Reported in the decision. 


E. G. Summons, for plaintiff in error. 


Hawerns & Hawkins, for defendant. 


Jackson, Chief Justice. 


This is a suit on a forthcoming bond given by the claim- 
ant, W. L. Lackey, as agent for his wife and children, for 
the delivery of a mare and buggy, should the property be 
found subject. It was found subject, and the jury found 
a verdict for the plaintiff, and Lackey and Toole, his surety, 
excepted to the denial of a new trial. 

1. Among other grounds for the new trial taken by the 
plaintiffs in error is the refusa] of the court to admit as 
evidence before the jury, another claim to the buggy and 
mare made by Mrs. Lackey in her own right, with the usual 
bonds accompanying it, and a verdict and judgment of not 
subject thereon. The defendant in error is the plaintiff in 
execution, the same execution in both cases. This claim 
was filed and verdict had thereon of not subject after the 
property was found subject in the first claim case, and 
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was not received by the sheriff until the bond in the first 
case, sued on here now, was broken by a failure to deliver 
the property to the sheriff on the day of sale, and thus 
became forfeited (29 Ga., 110; 9 J/., 42), though the 
sheriff testified he would not have sold it, if delivered, be- 
cause certain persons had guaranteed that he should not 
be hurt. 

So that the question arises on the rejection of these 
claim papers, with this verdict and judgment that this 
identical property is not subject to this identical execution, 
whether, after the bond was broken and forfeited, it was ad- 
missible to show by the judgment against the same plaintiff 
in execution that the property belonged to this last claim- 
ant, and not to the defendant in execution. 

In 54 Ga., 581, in an action on a forthcoming bond, it 
was held that, though the property was not delivered on 
the day of sale, if the plaintiffs debt was paid, even before 
the withdrawal of the claim, by virtue of which the exe- 
cution proceeded, that payment could be proved, and 
plaintiff could not subject the property, Chief Justice 
Warner, who delivered the opinion of the court, say- 
ing: “The plaintiff's right to have the property de- 
livered at the time and place of sale, to be sold by 
the sheriff, in satisfaction of his debt, is founded on the 
idea that his debt is due and unpaid, and that he has been 
damaged by the non-delivery of the property, and the de- 
fendants were not estopped from proving that fact because 
the claim had been withdrawn as stated in the record.” 

The contention was that the claimant was estopped from 
showing it, because the claim was withdrawn, on the idea 
that this withdrawal was equivalent to a finding it subject, 
it being clear that,in the latter case, he could not prove it 
on the forthcoming-bond trial, because he should have done 
so on the claim trial. The principle decided is that the 
claimant can show no damage, by showing that the debt of 
plaintiff is paid. 

It would seem that, if the property belonged to another 
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than the defendant in execution, the plaintiff was as little 
damaged. 

In 17th Ga., 521, it was held,in an action of debt on the 
sheriff’s bond, that he and his sureties were liable to no 
greater damages than the plaintiff has sustained, to be as- 
certained by verdict, after a full investigation of all the 
facts; and in the same 17th volume of our reports, in an 
action on a constable’s bond for not returning an attach- 
ment, Chief Justice Lumpkin said: ~‘ It is contended that 
the court erre | in refusing to allow the defendants the priv- 
ilege of showing that the property levied on was not sub- 
ject to the attachment. Under the stringent rule laid 
down by this court in 7th Ga., 445, the circuit judge was 
right, perhaps, in repelling this proof. But the doctrine 
in that case has been modified; and under our present 
view of the law, as announced during this term in Taylor 
vs. The Guvernor, etc.” (cited above), “we held that an 
officer, who is sued for not selling property levied on by 
attachment, may prove paramount title in another in his 
lefence. Under an execution or attachment against A., it 
would be trespass in the officer to seize the property of 
B.” See also 10th Ga., 160; 18th /d., 469; 6th /d., 244. 

Except the first case cited, which is not precisely like 
this, the proof offered there being payment, none of these 
cases are actions on forthcoming bonds; but they are 
against collecting officers on official bonds. It would seem 
that the law should be enforced more rigidly against these 
officers; and if they and their sureties can be relieved by 
showing payment or paramount title in another, why 
should not the principal and sureties, in a claim case sued 
on a forthcoming bond, be discharged by the same de- 
fence ? 

We think, therefore, that these claim papers, with the 
verdict and judgment thereon, should have been admitted 
in evidence, to show that this plaintiff was not damaged, 
because the property not delivered belonged, not to the 
defendant in execution, but to another, who had paramount 
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title to his, so adjudged in a case in which this plaintiff 
was a party and this execution was levied. 

It is due to the judge pro hac vice, who sat in this case 
below, to say that this point does not appear to have been 
mate very clearly in urging the admission of these papers, 
but counsel pressed more, so far as the record informs us, 
the point that, by receiving them, the sheriff relieved the 
obligees in the bond sued on, he insisting that the claim 
papers in question were received by the sheriff prior to 
the day of sale. 

The charges excepted to and other complaints make no 
impression of error on our mind; but the judgment is re- 
versed because the papers showing title in another by a 
judgment against the plaintiff in execution were rejected 
as evidence. 

Judgment reversed. 


CruGer et al. vs. COLEMAN & Newsom. 


Where a woman, who was a defendant in judgment, was alone inter- 
ested in property and its income during her life, but such property 
could not be reached by levy and sale under the judgment against 
her, because it was an executory trust, the title being in a trustee, 
a court of equity would take charge of the property and appropri- 
ate the income to the payment of the debt. 

(a.) Thelife usee having died, the money in the hands of the receiver 
would be paid either to her administrator or to her creditors. If 
paid to her administrator, he would have to pay the creditors, and 
acourt of equity having jurisdiction, will avoid circuity by ordering 
immediate paymept to the creditors. 


October 27, 1885. 


Equity. Trusts. Debtor and Creditor. Before Judge 
Bower. Dougherty Superior Court. October Term, 1884. 


Reported in the decision. 
Smita & Jones; D. A. Vason, for plaintiffs in error. 


G. J. Wrieut; OC. B. Wooten, for defendants. 
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BLANDFoRD, Justice. 


The defendants in error obtaine da judgment against Mrs. 
E. A. Cruger upon an account, and caused an execution is- 
sued on said judgment, to be levied on certain property as 
the life estate of Mrs. Cruger. This was claimed by the trus- 
tee for Mrs. Cruger. The case came before this court at the 
August term, 1877, (59 Ga., 718), when this court held 
that the property was not subject to levy and sale; that 
the trust was executory, and that the interests of the life 
tenant, Mrs. Cruger, could only be subjected to the pay- 
ment of her debts by equitable proceedings. The defend- 
ants in error then filed their bill in equity against Mrs. 
Cruger and her trustee, and upon this bill a decree was 
rendered, appointing the trustee a receiver to hold the 
property in which Mrs. Cruger had a lite estate, and from 
the rents, issues and profits thereof, that the debt of Cole- 
man & Newsom be paid. This decree is excepted to, and 
error is assigned thereon. 

This court decided that Mrs. Cruger had a life estate 
in the property placed in the hands of the receiver, 
but that the trust was executory, and that the trus- 
tee had the legal title; and the same was not sub- 
ject to levy and sale. See the case cited above. But for 
the trust being executory, the property would have been 
liable to levy and sale. The income of the property is 
liable in equity to be applied to the debt of Mrs. Cruger ; 
no one else isin any way concerned therein; it is hers, and 
while a court of law cannot reach it, a court of equity will 
appropriate it to the payment of her debts, and this is, in 
effect, the ruling of this court in Kupferman vs. McGehee, 
trustee, 63 Ga. 250. And this seems plain right and 
justice; that wherever the debtor alone is interested in 
property, and the property cannot be reached by process 
of the common law courts, that a court of equity will ap- 
propriate the income of the property to the payment of 
the debts of suchdebtor. In this case, Mrs, Cruger is dead 
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and the money in the hands of the receiver will either 
have to be turned over to her administrator or paid to her 
creditors ; if paid to the administrator, he would have to 
pay the creditor. A court of equity, under these circum- 
stances, having jurisdiction of the case, will decree its im- 
mediate payment to the creditor, which will end this 
litigation. 
Judgment affirmed. 


HARRELL vs. HARRELL ef ai. 


Where, pending an application for exemption, the property sought 
to be exempted is sold at a judicial sale, subject to the right of ex- 
emption, the purchaser at the sale takes the property subject to 
the same right of exemption; and if afterwards it be allowed by 
the ordinary, the applicant may maintain trover against any one 
who may have converted personalty so sold. No demand is nec- 
essary where the defendant has sold the property, but such sale is 
itself a conversion. 


October 27, 1885. 


Homestead. Actions. Trover. Conversion. Before 
Judge Simmons. Dodge Superior Court. May Term. 1885. 


To the report contained in the decision, it is necessary 
to add only the following: Certain personalty was levied 
on under a justice court fi. fa. in favor of B. H. Harrell 
against Wm. L. Harrell. Pending the levy, the defendant 
applied for an exemption covering the property levied on. 
Pending the application, the property was sold, and de- 
fendants, W. W. Harrell and B. H. Harrell, bought it. 
After the sale, the property was exempted, and the wife 
of the defendant in fi. fa. brought trover to recover it. 
One of the defendants, B. H. Harrell, testified that he 
bought a part of the property at the sale, and his co de- 
fendant a part; that subsequently he bought the part 
which his co-defendant had purchased; and that he had 
suld the property and used the money. He also stated 
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that, at the time of the sale, he knew of the pending ap- 
plication for homestead ; did not know whether the other 
defendant knew of it or not. There was some testimony 
tending to show that the defendants were partners. 

The jury found for the plaintiff. The defendants moved 
for a new trial, which was granted, and plaintiff excepted. 


W. McRag, by brief, for plaintiff in error. 
Roserts & Smrru, for defendants. 


BLANDFORD, Justice. 


The plaintiff in error brought her action against the de- 
fendants to recover certain property which had been ex- 
empted to her by the ordinary. The facts showed that 
pending the application of the plaintiff before the 
ordinary, the constable, who had levied certain fi. fas. 
against the husband of plaintiff, and who had been 
notified of the application of defendant. sold the prop- 
erty levied on, and defendants purchased the same at 
the constable’s sale. The court charged the jury that, if 
the defendants bought the property without notice of the 
application for exemption, their title was good, and plaintiff 
could not recover. Notwithstanding this charge, the jury 
found in favor of plaintiff. The court granted a new trial, 
and this decision is excepted to, and error is assigned 
thereon. 

Where, pending an application for exemption, the 
property is sold, which is sought to be exempted, and the 
same is afterwards set apart as an exemption, and the levy- 
ing officer sells said property subject to the right of ex- 
emption, the purchaser at such sale purchases the property 
subject to the same right of exemption ; and if the exemp- 
tion be afterwards allowed by the ordinary, such person to 
whom the exemption is so allowed, if the property be per- 
sonal property, may maintain trover for the recovery 
against any one who may have converted the property thus 
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exempted. The facts show that the plaintiff had the right 

to recover in this case ; no demand is necessary to show a 

conversion where the property has been sold by the de- 

fendant; such sale is a conversion itself; so it must follow 

that the court erred in granting the new trial in this case. 
Judgment reversed. 


Knox vs. HiGGInBoTHAM. 


. Where a wife joined with her husband in a mortgage to secure 
money borrowed by him for the purpose of removing encum- 
brances from the land mortgaged, and made therein a waiver of 
dower, this did not prevent her from obtaining dower in the land 
after the death of her husband. 

. While the right of dower is highly favored and carefully guarded 
by the courts, yet if the widow should practice fraud upon inno- 
cent purchasers, and induce them to become purchasers of land 
subject to her dower, under the impression that they were getting 
property free from such encumbrance, she would be estapped from 
setting up her rizht to dower in such land. But in order to avail 
himself of an estoppel on such grounds, the purchaser must have 
acted honestly and fairly, must have been a bona fide purchaser, 
in the full sense of that term, and free from practices and devices 
tending to lead the widow to acts and declarations barring her 
right. 


October 13, 1885. 


Husband and Wife. Dower. Waiver. Fraud. Es- 
toppel. Before Judge Hutcatns. Walton Superior Court. 
February Term, 1885. 


Reported in the decision. 
J. H. Fetxer: Ray & Watker, for plaintiff in error. 
McHenry & McHenry; James F. Rogers, for defendant. 


Haut, Justice. 


This was an application for dower ana a traverse by one 
of the creditors of the husband, denying the widow's right, 
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filed upon the return of the commissioners appointed to 
lay off and assign the dower. Two grounds were relied 
on to defeat the dower: i. 

1st. That the widow, in the life of the husband, joined 
him in an obligation to the caveator for money advanced 
to take up certain executions about to be levied upon the 
land, and which would have sold it in his lifetime, and 
thus defeated the applicant’s right to dower; that this 
debt was secured by a mortgage upon a portion of his land, 
in which the wife also joined, and that a waiver of dower 
was therein made and consented to by her. 

2nd. That she was estopped from setting up dower in 
the land mortgaged, and which was purchased by the 
mortgagee for one Jay, by her repeated declarations that 
she would not seek dower therein, and by her encourage- 
ment to Jay and the mortgagor to purchase the same at 
the sale had under the mortgage fi. fa. 

By consent of counsel, the issues, both of law and fact, 
were submitted to the determination of the presiding judge 
without a jury, upon an agreed statement of facts. The 
deceased died seized of two tracts of land, the larger of 
which, called the home place, was unencumbered, but the 
commissioners assigned dower in the tract that was mort- 
gaged. The judge found in favor of the return of the 
commissioners, and gave judgment for the dower. 

A motion was made for a new trial upon various grounds, 
which was overruled and denied, and thereupon the ca- 
veator, Knox, took his bill of exceptions and sued out a 
writ of error, alleging— 

(1.) That the finding of the judge was contrary to evi- 
dence and without evidence to support it. 

(2.) That it was decidedly and strongly against the 
weight of evidence. 

(3.) That it was contrary to law and the principles of 
justice and equity. 

(4.) That there was error in ruling that the doctrine of 
estoppel did not apply so as to defeat applicant’s right to 
dower under the facts of the case, 
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(5.) In ruling that the waiver claimed was not binding 
and sufficient in law, and that the same was not good. 

(6.) That there was error in adjudging that the acts and 
representations of the applicant did not amount to a fraud 
upon caveator, he having acted upon the same. 

1. We will consider first the question raised by the 5th 
ground of this assignment, as to the validity of the waiver 
made by the applicant, while covert, jointly with her hus- 
band, in the mortgage executed on the land upon which 
the dower was assigned. That this was perfectly correct, 
we entertain no kind of doubt. It is expressly enacted 
that “no lien created by the husband in his lifetime, 
though assented to by the wife, shall in any manner inter- 
fere with her right to dower.” Code, §1769. Language 
could scarcely be more comprehensive and explicit. 

Had this been a waiver in a mortgage for the purchase 
money, executed simultaneously with the deed conveying 
the land by the mortgagee to the mortgagor, then, though 
quite unnecessary, to defeat the claim -of dower, such a 
waiver might not have been invalid, and might have af- 
forded some slight evidence of a purpose not to insist upon 
dower. Act of 1875, p. 100; Code, §1763(a). There is 
only one other instance in which the like rule obtains, and 
which is set forth in the same section of the Code taken 
from this act, but it is sufficient to say that there are no 
facts in this case bringing it within the rule thus estab- 
lished. 

2. The other assignments of error, which may be con- 
sidered together as relating to the same subject, present a 
somewhat more difficult question. 

There can be little doubt that the right to dower is 
highly favored and carefully protected by the law; but 
while this is true, it is equally clear that it does not author- 
ize a widow to practice fraud upon innocent persons, and 
to induce them to become purchasers of land subject to 
her dower, under the impression that they are getting 
property ‘ree from such anincumbrance. In acase where 
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such acts and declarations were clearly established by 
proof, she would be estopped from setting up a right to 
which she would otherwise be entit!ed. Code, §§2966, 
3753; 2 Scribner on Dower, 266, e¢ seg. But in order to 
avail himself of an estoppel, the purchaser must have 
acted honestly and fairly ; he must be a bona fide purehaser 
in the full sense of that term, and must be free from prac- 
tices and devices which would tend to lead the dowress 
to acts and declarations barring this highly favored right. 
The party who would shield himself from the consequences 
of a fraud, and invoke an estoppel for his protection, should 
be careful to act insuch manner asto make it appear that 
he contributed nothing to its consummation. To entitle 
himself to this protection, he should be an unsuspecting 
victim, rather than a willing dupe. 2 Scribner wt sup., 
especially pages 268, 272, both inclusive, and citations. 
The judge who presided in this case does not seem to 
have refused the application of this doctrin» of estop 
pel to proper circumstances; all that he held was that 
it would not apply, so as to defeat the applicant’s right to 
recover, under the facts before him ; and had this issue been 
before a jury, he doubtless would have submitted it to them 
to determine, with proper instructions as to the law appli- 
cable to it, and would have refrained from the expression 
of the opinion he gave as to the force and effect of the 
testimony. To guard against misapprehension upon this 
subject, it must be borne in mind that he was, by the ex- 
press consent of the parties, exercising the functions of 
both judge and jury. He did not have to indulge in 
strained inferences to reach the conclusion he did upon 
this agreed statement of facts, for there are several sus- 
picious circumstances set out in this statement, and the 
general aspect of the case is somewhat forbidding. It does 
not appear that the applicant was present when this sale 
was made to the caveator, or that she indulged in acts or 
declarations to encourage bidders in the impression that 
they were buying property free from the incumbrance of 
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her dower. By the statement, it does appear that she 
made such declarations both to caveator and to Jay, who 
seems to have been the confederate of the former from 
the inception to the close of this business, and who also 
appears to have been quite active in procuring her to 
make declarations that might be destructive of her inter- 
ests. Not only this, he rented from her what was supposed 
to be her dower in the home place, before she had made 
application for it and before it had been assigned. The 
foreclosure of the mortgage was hurried up, and it was 
effected before the expiration of twelve months from the 
grant of administration upon the husband’s estate, and 
this, too, by the connivance, if not by the direct. consent, of 
an administrator, who was removed from the trust in con- 
sequence of his illegal conduct in managing the affairs of 
the estate. It is not without marked significance that, if 
the widow committed the acts, and made the declarations 
attributed to her, she did not do so freely and with a full 
knowledge of her rights, but under the belief that she was 
bound by the waiver made in the lifetime of her husband. 
The inference that this may have been a part of a scheme, 
followed up closely by the admissions made at the acts 
she was induced to perform by her professed friends, 
though covert adversaries, to lure her into unguarded ex- 
pressions and conduct deeply affecting her rights, is not 
altogether strained or unwarranted. That such deductions 
may have been legitimately drawn by a jury we think 
quite probable, and in doing so, we could not say that they 
had violated any duty, or disregarded the rights of the 
parties, especially where the presiding judge was satisfied 
with their finding. The well-settled rule of this court upon 
the subject of granting or refusing new trials in cases of a 
less doubtful character than the present, forbids our inter- 
ference with this finding We could not, if we would, and 
would not, if we could, interpose to disturb it, believing as 
we do that it is sustained, though perhaps not absolutely 
required, by the facts in evidence. 
Judgment affirmed. 
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Tue East TENNESSEE, VIRGINIA AND GEORGIA RAILROAD 
vs. CULLER. | 


Where suit was brought for the killing of a mule by a railroad train 
and on the trial only the engineer was sworn for the defendant, 
to show the use of all ordinary and reasonable care, although he 
testified that the fireman was engaged in firing at the time; and 
where there was a difference of opinion about the distance at which 
the mule could have been seen, and there was some conflict be- 
tween the testimony of the engineer and statements testified by 
other witnesses to have been made by him as to reversing the en- 
gine and blowing on the brakes, there was no abuse of discretion 
in refusing a new trial on the ground that the verdict was contrary 
to law and evidence. 

(a.) To rebut the presumption against the railroad company success- 
fully, it is better that the agents of the company stationed on the 
engine should be all called. ; 


October 27, 1885. 


Railroads. Negligence. Damages. New Trial. Be- 
fore Judge Pate. Pulaski Superior Court. November 
Adjourned Term. 1884. 


Culler brought suit against the East Tennessee, Virginia 
and Georgia Railroad for the killing of a mule. On the 
trial, the evidence for the plaintiff was, in brief, as follows: 
The mule was put in a lot in Cochran at night, but got out 
and went about one and a half to two miles; next morn- 
ing it was found cut in half, lying beside the track of 
the defendant. The tracks of the animal indicated that 
it had gone up the railroad track, and had then turned and 
gone back to the point where it was killed. One witness 
said that its tracks indicated that it had been running. 
The distance at which such an obstruction could have been 
seen was estimated to be at least one hundred yards by 
one witness and forty or fifty by another. One witness 
testified that the engineer stated that he did not blow the 
whistle or reverse the engine; that he was only about ten 
feet from the mule when he discovered it, and it was too 
late to do so. 
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The defendant introduced the engineer, who testified, 
in brief, as follows: Was running up grade and around a 
curve, about nine o’clock at night. Headlight was in per- 
fect order, but could not see more than fifteen or twenty 
yards on a straight track, on account of mist forming on 
glass. Was running about twelve or fifteen miles an hour, 
schedule speed. Saw obstruction about ten or fifteen feet 
ahead. It was at atrestle, and appeared to be lying on its 
stomach with its legs hanging down. The train could not 
have been stopped in four hundred yards. Blew whistle 
and reversed engine, but could not stop. Thought at the 
time it was acow. The fireman was engaged in firing. 

Another witness testified that he did not think the mule 
could have been seen over twenty yards. The witnesses 
variously estimated the value of the mule at from $100 to 
$200. 

The jury found for the plaintiff $150. The defendant 
moved for a new trial, on the grounds that the court re- 
fused a non-suit; that the verdict was contrary to law and 
evidence; and that the court admitted certain evidence 
(not material to set out). The motion was overruled, and 
the defendant excepted. 


Bacon & RutueErrorp, by brief, for plaintiff in error. 
Gricke & Ryan, for defendant. 


Jackson, Chief Justice. 


The presumption fixed by law is that the agents of the 
company did not exercise all ordinary and reasonable care 
to save the life of the mule. Code, §3033. 

Is it made to appear that the agents of the company 
have exercised all ordinary and reasonable care? Two 
agents are in position to see stock on the track ordinarily, 
the engineer and fireman. Only the engineer was sworn. 
True, the engineer says that the fireman was engaged 
with firing the engine at the time; but it would have been 

v 75-45 
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better had he been called to swear for himself. It isa 
troublesome presumption to be overcome, and to do it suc- 
cessfully, it is better that the agents of the company sta- 
tioned on the engine should be all called on such a catas- 
trophe. 

There seems to have been a difference of opinion about 
the distance the mule could have been seen; and while 
the engineer had much the advantage of position to judge 
how far he could see that night, over those who reviewed 
the scene next day, yet the jury has the right and duty 
of weighing all the evidence. 

Besides, the engineer testified that he reversed the engine 
and blew on brakes; and a witness testified that the en- 
gineer told him that he did neither, he was too close on 
the mule. 

Considering the failure to swear the fireman, the differ- 
ence of opinion about the distance the mule might have 
been seen if the agents of the company had been on the 
alert, and the contradictory statement of the engineer on 
the stand and off it, according to what the witness said he 
told him, we cannot say that the court abused its discretion 
in denying the new trial. 

Judgment affirmed. 


Hopkins vs. PEDRICK. 


. Adistress warrant, issued in December, based on a landlord’s 
special lien on the crop raised on the rented land during the year, 
took precedence of an attachment against the tenant, levied in 
September and put in judgmentin October. The landlord’s lien 
attached to the crop on its maturity, and until then the attach- 
ment could not be legally levied. 

. Where a tenant had left the state, there was jurisdiction in the 
cuunty where the farm was located, on which was grown the crop 
upon which the levy of the landlord’s distress warrant was to be 
made. 

. The tenant having left the state, no demand could be made. 

. No error requiring a reversal is made to appear in this case; and 
the burden of showing error rests on him who alleges it. 


October 20, 1885, 
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Landlord and Tenant. Liens. Crops. Before Judge 
Hanse.Lt. Brooks Superior Court. May Adjourned Term, 
1885. 


Hopkins ruled the bailiff in the county court of Brooks 
county. There were two claimants of the fund in the 
bailiffs hands. Hopkins claimed it under a judgment in 
attachment against L. T. Pedrick. The attachment was 
levied on certain cotton and corn on September 2, 1884, 
which the bailiff gathered on the farm operated by the 
defendant. Judgment was rendered October 6 thereafter. 
John F. Pedrick claimed the fund under a distress warrant. 
The affidavit and warrant were as follows: 


‘‘Grorgi1a—Brooks County. 

Personally came J. F. Pedrick, who on oath says: L. T. Pedrick, 
of said (county), his tenant, is indebted to him in the sum of one 
hundred and thirty-eight 75-100 dollars, the value of fifteen hundred 
pounds of lint cotton, value 914 cents per pound, for rent of farm for 
the year 1884; said farm situated in said county, 64 miles north of 
Quitman, between the farms of D. D. Sinclair and J. B. Underwood; 
that affiant demands payment for said rent from said Pedrick before 
the same was due, for the reason that said L. T. Pedrick was seeking 
to move his property from said farm, and did move the same, as 
aforesaid ; payment of said rent was refused and is still unpaid; 
that affiant could not make a demand for the payment of the rent 
aforesaid since the same became due, for the reason that said L. T. 
Pedrick fled this state, and has been continuously a citizen of Florida. 
Affiant makes this affidavit within twelve months of the time the 
said rent, to-wit, $138.75, became due; that a distress warrant for 
the purpose of enforcing his special lien for rent may issue against 
the said L. T. Pedrick, to be levied upon the crops made during the 
said year 188t upon the lands rented, as aforesaid. 

‘ J. F. Peprick. 

Sworn to before me this December 29, 1884. 

W. B. Bennett, J. C. C., B.C.” 


‘*Ggzorq1a—Brooks County. 

To the sheriff, his deputy, constable or county court bailiff of said 
county: 

J. F. Pedrick having made oath before me that L. T. Pedrick is in- 
debted to him in the sum of $138.75 for the rent for the year 1884 of 
the farm of the said J. F. Pedrick, situated in said county, 64 miles 
north of Quitman, and between the farms of D. D. Sinclair and J, 
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B. Underwood. These are, therefore, to command you that you levy 
on and sell, as provided (by) law, a sufficiency of the crops of said 
L. T. Pedrick, raised and grown during the year 1884 upon the lands 
rented, as aforesaid, to make the sum of $138.75 and costs (of) this 
proceeding, and have you the said sums,’ etc. 


It appeared that the money in court arose from the sale 
of the crops raised on the farm in1884. The county judge 
held that the distress warrant was the superior lien, and 
awarded the fund to it. Hopkins carried the case to the 
superior court by certiorari. 

It was insisted that the plaintiff in the distress warrant 
was not entitled to the fund on the following grounds: 

(1.) Because the distress warrant fails to show that L. 
T. Pedrick was a citizen of said county of Brooks at the 
time it was issued. 

(2.) Because it fails to show that the property was in 
the county of Brooks, as all the crops of the said L. T. Ped- 
rick had been sold in October or November, as appeared 
by the answer of the bailiff. 

(3.) Because it fails to show when the rent was due. 

(4.) Because it fails to show that L. T. Pedrick was re- 
moving his goods from the premises. 

(5.) Because it fails to allege that the crop had matured 
at the time the said distress warrant was sued out. 

(6.) Because it fails to allege that any demand had been 
made after said crop had matured; said distress warrant 
was seeking a landlord’s special lien for rent. 

(7.) Because it fails to allege that no demand could be 
made after the crop had matured. 

(8.) Becanse there had been other distress warrants 
sued out between the same parties for the same rent, which 
were not properly disposed of, when this distress warrant 
was sued out. 

[{t appeared that another warrant uad been taken out, 
but had been destroyed and an entry of “ dismissed” made 
on the docket by plaintiffs counsel before the present 
warrant was issued. | 

(9.) Because there was no order of the court making 
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John F. Pedrick a party to said rule. (The county judge 
stated in his answer that this point was not made before 
him.) 

The certiorari was overruled, and the decision of the 
county judge affirmed. Hopkins excepted. 


W. ©. McOa tt, for plaintiff in error. 
J. G. McCatt, by Harrison & Peepues, for defendant. 


Jackson, Chief Justice. 


1. The controlling question made here on this certiorari 
is, whether a landlord’s distress warrant for rent, issued in 
December, 1884, was legally held to have priority of lien 
over a judgment in attachment rendered the October pre- 
ceding, the attachment having been levied the 28th of Sep- 
tember, 1884. The Code settles the point, and gives the 
landlord’s lien preference. That lien was special on the 
crop of the year, and was fixed at the maturity thereof. 
Until matured, the crop could not have been legally 
levied on by execution or by attachment. So that the 
moment the attachment was levied, the crop must have 
been matured, or the levy was illegally made, either of 
which horns of the dilemma is fatal to the plaintiff in 
error. See Code, §1977, sub-section 6 of section 1978. 

2. The court had jurisdiction of the case when the crop 
was distrained. The farm which raised it was in Brooks 
county, and the tenant had left the state. Code, §1991, 
sub-section 3. 

3. Nodemand could be made for the same reason. Code, 
§1991, sub-section 1. 

4, And we are unable to detect any serious trouble in 
the other objections of the plaintiff in error. No error 
requiring a reversal of the judgment is made to appear 
to us, and he who alleges error carries the burden to 
prove it. 

Judgment affirmed. 
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Burrvuss vs. Smith & TURNER, 


1. Where counsel for both parties in a certiorari were present, and 
also the justice whose decision was excepted to, and one of the at- 
torneys moved orally in open court that the justice be permitted 
to amend his answer, by statinga particular fact, which had been 
omitted in the original answer, which was allowed, no objection 
being made, at the next term thereafter, a motion to strike out the 
amendment was properly overruled. 

. Where a cropper had raised certain cotton on the rented land, 

and the landlord was about to sell it, when a person holding a 
mortgage on the cotton, given by the cropper, resisted the sale, 
and threatened to stop it under his mortgage, and in order to free 
the cotton from this threatened interposition and the law-suit con- 
sequent thereon, the landlord promised to pay the debt of his 
cropper and tenant for advances made to him in raising the crop, 
this was not a voluntary verbal promise to pay the debt of another, 
and therefore within the statue of frauds, but was a promise based 
on a valuable consideration. Nor did it make any difference 
whether the mortgage was good or whether it was insufficient to 
take the cotton. 
The mortgage held by the defendants in error was properly ad- 
missible and admitted, because it was an important element to 
make the consideration for the promise, which made it an original 
undertaking, and took it without the statute of frauds. 

. A remark of a justice of the peace in ruling on the admissibility of 
evidence, as to its effect if true, would not require a new trial, 
though made in the hearing of the jury. 

. If evidence of the sayings of a landlord as to his dealings with his 
tenants and croppers was admissible, it was admissible to impeach 
him by showing his acts, to contradict his statements. 

October 20, 1885. 


Practice in Superior Court. Landlord and Tenant. 
Statuteof Frauds. Consideration. Evidence. Mortgage. 
Justices and Justice Courts. Before Judge Hutcuins. 
Walton Superior Court. February Term, 1885. 


Smith & Turner brought suit against Burruss in a justice’s 
court, and recovered a judgment. An appeal was taken 
to a jury, who found for the plaintiff; and the case was 
carried by certiorari to the superior court. At the Au- 
gust term, 1884, it was called for a hearing. Counsel for 
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defendants in certiorari suggested that there was an omis- 
sion in the answer of the justice, and an order was taken 
requiring the answer to be amended without objection or 
exception, but no written notice was given to the opposite 
party. The amended answer was filed February 17, 1885. 
At the February term then pending, the case again came 
on for trial. Counsel for plaintiff in certiorari moved to 
strike the amended answer, which was refused. The errors 
alleged in the petition for certiorari were as follows: 

(1.) Because the justice erred in admitting testimony 
to show that the defendant promised in parol to pay to 
the plaintiff a debt which had been contracted with them 
by one Jessup.—The objection was that the promise was 
within the statute of frauds. [The fact concerning the 
promise, as claimed by plaintiffs, are set out in the de- 
cision. ] 

(2.) Because the justice erred in saying in the presence 
of the jury that, if such verbal promise was made, the de- 
fendant would be bound by it. [The justice, in his answer, 
stated that he did not remember making such a remark, 
but if he did, it was only made in admitting testimony. ] 

(3.) Because the justice admitted in evidence the note 
and mortgage made by Jessup to the plaintiffs.—The objec- 
tion was that they were irrelevant, and that the mortgage 
was void because of insufficient description. 

(4.) Because the promise, if made, was without consid- 
eration. 

(5.) Because the justice admitted in evidence a letter 
or certificate, written by defendant, stating that it would 
be safe to supply one Mat. Cox, another tenant of defend- 
ant, with provisions and take a mortgage on his half uf the 
crop for the year. [This was admitted to contradict the 
evidence of the defendant, who testified that he had never 
given such a certificate to any hand on his place.] 

(6.) Because the verdict was contrary to law and evi- 
dence. 
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The presiding judge dismissed the certiorari and ren- 
dered judgment for the plaintiffs. Defendant excepted. 


D. H. Watker; Ray & Watker, for plaintiffin error. 
Joun W. ARNOLD, for defendants. 
Jackson, Chief Justice. 


The superior court of Walton county dismissed a cer- 
tiorari and sustained the verdict of a jury in a justice’s 
court, and error is assigned on that judgment as well as 
upon the ruling of the court in refusing to strike an 
amended answer of the justice of the peace before whom 
the jury trial was had. 

1. There was no error in refusing the motion to strike 
the amendment to the answer. At the fall term, 1884, of 
the court, the justice of the peace being present, the de- 
fendant in error made an oral motion, counsel on both sides 
being present, that the justice be permitted to amend his 
answer by stating a particular fact which had been omitted 
in the original answer. To this motion no objection was 
made by counsel for plaintiff in error, though present at 
the time; and the amendment was made. At the next 
term, the term at which the trial on the certiorari was had 
before the superior court, this motion to strike out the 
amendment so made was made by the plaintiff in error. 
It was properly rejected for several reasons: First, be- 
cause he silently acquiesced in the order for the amend- 
ment when made; secondly, because he allowed six 
months to pass by without moving in the matter, and 
thereby acquiesced; thirdly, because if he had then ob- 
jected, the defendant in error could have excepted in writ- 
ing, and given the notice prescribed by law; and fourthly, 
because a motion to amend an answer in open court, all 
parties being present, hardly constitutes exceptions to an 
answer in the sense of the statute. The party being present, 
had notice, and there was no need of that. The justice 
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omitted one fact by mere mistake, and there was no contest 
between him and the counsel needing traverse or other 
issue between the officer making answer and the party 
complaining. 

And besides all this, in the fifth place, the judgment 
refusing to strike was right, because the motion came six 
months too late. If, when made, it had been objected to, 
the motion could have been put in writing ; and if the mo- 
tion were the same substantially as exceptions to the an- 
swer, and notice technically had been necessary, it could 
have been given. If all these reasons did not compel the 
judgment, it might be based, sixthly, on the fact that 
the plaintiff in error should have excepted by pendente 
lite bill of exceptions when the motion to amend was 
made. Altogether the exception is so weak, that it is sur- 
prising that counsel, so able and experienced, should have 
made the untenable point. But “drowning men catch at 
straws.” 

2. The case on its merits is unquestionably with defend- 
ants in error. The promise to pay, on the part of the 
plaintiff in error, is not a voluntary verbal promise and 
within the statute of fraud. It.is a promise to pay for a 
good and valid consideration which induced the plaintiff 
in error to make it. The cropper was his tenant. He was 
about to sell two bales of cotton, raised by that cropper on 
his land, when the defendant in error, who held a mort- 
gage on the cotton, resisted and threatened to stop his sale 
upon the strength of a mortgage he held; and in order to 
free the cotton from this threat to oppose the sale of it 
and the lawsuit, te say the least, consequent thereon, the 
plaintiff in error promised to pay the debt of his cropper 
and tenant. 

It makes no difference that the mortgage, on the fight 
between it and plaintiff in error, would have been insuffi- 
cient to take the cotton from him. It makes no dif- 
ference how lame as a mortgage it was, the consideration 
was valid. That consideration is the release of the cotton 
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from immediate sale, the hazard of a law-suit, the em- 
ployment of counsel, the delay and doubt of the event, 
the fact that his tenant was enabled to make the crop by 
the advances of defendant in error, and the eminent moral 
justice there wasin the claim of defendant in error. The 
judgment of Judge Hutchins, therefore, is eminently just, 
and demanded by strict law as well as equity. 

3. The mortgage held by the defendants in error was 
properly admissible and admitted, because it was an im- 
portant element to make the consideration for the promise, 
which made it an original undertaking and without the 
statute of frauds. 

4. The remark of the justice of the peace in the presence 
of the jury was made in ruling on the admission of this 
mortgage, and would have been sustained, even if the law 
applicable to judges of the superior and city courts were 
applicable to justices of the peace on appeals to juries in 
their courts, which, so far as we know, is without authority 
of law. The juries try appeals from their judgments, and 
it would be rather novel that their opinion on facts should 
not go to the jury, when it is from that opinion the appeal 
trial is had, and to correct. its errors the jury in the justice 
court sits. 

5. The other testimony objected to by the plaintiff in 
error before the justice of the peace, was admitted to attack 
and impeach testimony on the other side offered and 
sworn to by the plaintiff in error,and which did attack 
and impeach it. It was relevant, because it did that, and 
grew out of the dealings of plaintiff in error with his ten- 
ants, of whom this cropper, whose debt he promised to pay, 
was one. If what he said about those dealings was admis- 
sible, the contradiction of it by his acts in writing surely 
was. 

Judgment affirmed. 
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Hooks vs. Frick & Company. 


Hooks vs. Frick & OomMPany. 


1. The statute prohibiting the judge from expressing or intimating 
an opinion on the evidence applies to cases of conflicting evidence, 
but not to a suit on promissory notes, where there is no plea of 
non est factum, no contradictory testimony, and nothing before the 
jury but the notes sued on. In sucha case, it is the duty of the 
court to tell the jury what the law requires them to do on the un- 
disputed facts before them. 

2. Where C., as agent to sell for a firm, sold an engine, and another 
agent of the firm took notes from the purchaser, payable to such 
firm, and indorsed by C., on a suit thereon, it was not admissible 
to show that the defendant sent shingles to C. to sell and pay the 
notes, it appearing that the proceeds were not paid on the notes. 
Nor was it admissible to show the statements of C. after his agency 
for sale had terminated. 

While it was unnecessary to charge the jury at all on the excluded 
evidence, yet the court charged the law when he said, ‘‘There is 
no evidence to show that Frick & Co. received the payment; it is 
true Hooks did attempt to pay the note, but he paidit to a person 
not authorized to receive it.’’ 

Newly discovered testimony which could not affect the verdict will 
not require a new trial. 

. Where there was no conflict of evidence, and the only evidence 
before the jury was certain notes sued on, which demanded a ver- 
dict for the plaintiff, argument was unnecessary, and should not 
have been allowed. Where the court charged the jury on the un- 
derstanding that the case was submitted without argument, and 
then allowed argument, this did not require a new trial in favor 
of the party whose counsel was thus permitted to speak. 


October 20, 1885. 


Practice in Superior Court. Charge of Court. Princi- 
pal and Agent. Payment. Promissory Notes. New Trial. 
Attorney and Client. Argument. Before Judge KiBBes. 
Laurens Superior Court. January Term, 1885 


To the report contained in the decision, it is necessary 
only to add the following grounds of the motion for a new 
trial : 

(1.) Because the verdict was contrary to law. 

(2.) Because the verdict was the result of the direction 
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of the court in this: The court said to the jury, “ Under 
the evidence and law of this case, you are obliged to find 
for the plaintiff principal amount of notes, with interest 
from time the notes became due.” 

(3.) Because the court charged as follows: “There is 
no evidence to show that Frick & Company received the 
payment; it is true Hooks did attempt to pay the notes, 
but he paid it to a person not authorized to receive it.”— 
The objection was that this excluded from the jury the 
consideration of the question as to whether or not Cox, 
as the agent of the plaintiffs who sold the property to the 
defendant, was authorized to receive the payment. 

(4.) Because the court ruled out certain evidence of 
Hooks, to the effect that he had paid two of the notes in 
suit to R. V. Cox, agent for Frick & Company, at Macon, 
by shipping him shingles on his own account, and direct- 
ing sale and application of the proceeds to the pay ment 
of the notes; also evidence of J. M. Stubbs, to the effect 
that, about the 4th or 5th of May, 1883, at the instance of 
Hooks, he called on Cox for the notes, and Cox told him 
the notes were about paid up, and he would send them to 
Hooks in a day or two. 

(5.) Because the court overruled the defendant’s motion 
to dismiss the attachment, such motion being upon the 
ground that Thomas Camp, agent for Frick & Company, 
made the affidavit to obtain the same as agent. [The affi- 
davit in the record is signed “Thos. Camp, ag’t for Frick 
& Co.” | 

(6.) Because of newly discovered evidence that on May 
17, 1883, R. V. Cox had the notes in his possession at the 
house of W. W. Hall, whom he told that said notes were 
about paid in full, and that he was going to Dublin to set- 
tle with the defendant. 


Joun .M. Srusss; o. E. W. Patmer, for plaintiff in 
error. 


Roserts & Smitu, for defendants 
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Jackson, Chief Justice. 


This is an action commenced by attachment, brought 
by Frick & Company against G. S. Hooks, on certain 
promissory notes. The jury returned a verdict for plain- 
tiffs, and defendant being denied a new trial, excepted, and 
assigned error on the grounds alleged in the motion there- 
for. 

1. There was no error in the charge of the court that 
the jury was obliged to render a verdict for the plaintiffs, 
because there was no evidence before the jury but the 
promissory notes. It is no expression or intimation of 
opinion on evidence, in the sense of the statute, which pro- 
hibits an expression or intimation thereon. That prohibi- 
tion applies to evidence pro and con, conflict of testimony, 
but not to a case where there is no evidence but the 
promissory notes, and no plea of non est factum or contra- 
dictory testimony. In such a case, it is the duty of the 
court to tell the jury what the law requires them to do on 
the undisputed facts before them. 

2. So. that. the question is, did the court err in ruling out 
the testimony offered by the defendant? 

One Cox sold an engine for Frick & Company, being an 
agent to sell. Another agent took the notes from the de. 
fendant, and they are payable to Frick & Company. Cox 
endorsed them. The defendant sent to Cox some car loads 
of shingles to sell and pay the notes off, but the notes were 
never paid and no creditison them. Cox,it seems, treated 
all parties, especially the defendant, who seemed to trust 
him as his agent to sell shingles and pay the notes, very 
badly. The court ruled out the evidence about the shingles 
and the directions thereabout, because no part of the pro- 
ceeds ever went to pay these notes, which were not paya 
ble to Cox, but to the plaintiffs. The court also ruled out 
the sayings of Cox to defendant’s counsel, who went to see 
him about the notes, shingles, etc., because he was a mere 
agent to sell, and that agency was long before closed up. 
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We see no error in these rulings of the court. They seem 
to us very plain law. 54 Ga., 52. 

3. Hence, while it was unnecessary for the court to 
charge the jury at all on the excluded evidence, yet he 
told them the law when he said, “ There is no evidence to 
show that Frick & Company received the payment; it is 
true Hooks did attempt to pay the note, but he paid it to 
a person not authorized to receive it.” 54 Ga., 52. 

4. There is nothing in the newly discovered evidence. 
It could not shake the verdict. If Cox had possession of 
the notes at the time alleged, it is certain he put no credit 
on them, and nothing he said would be admissible, or if 
admitted, it would only show what the notes contradicted 
on their face by no payment being on them. 

5. The court said in regard to the last ground that he 
charged the jury before he knew counsel wished to speak, 
supposing the case submitted without argument, but then 
allowed him to speak. The only error we see is that he 
allowed speaking at all to the jury on the promissory notes, 
which were all the evidence in, and which would demand 
the verdict against all the eloquence of all tongues. 

Judgment affirmed. 


Batn vs. Toe Atuens Founpry aNnD Macuine Works. 
[Jackson, C. J., not presiding, on account of providential cause.] 


1. In a suit by a widow for the homicide of her husband, resulting 
from certain blasting, which was being done for the purpose of 
enlarging the foundry building of the defendant, the court having 
charged that if the defendant was negligent, such negligence 
should amount to criminal negligence, before the plaintiff could 
recover, the charge fell short of giving the whole law to the jury, 
and was calculated to mislead them and to withdraw their minds 
from the main issue involved in this point. He should have 
charged that, if the evidence showed that the blast followed the 
direction of the hole drilled, and if the hole was so drilled as to 
direct the blast against a house near by, in which there were 
a number of persons, among whom was the deceased, they 
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should take this into consideration in determining whether the 
defendant was guilty of criminal negligence. 

2. Although two persons were employed by the same master, yet 
where one of them was employed as a blaster for the purpose of 
removing certain rocks on the master’s property, and alone had 
charge of the work of blasting, and the other had nothing to do 
with it, but was employed as a wood-workman in the foundry of 
the master, they were not fellow-servants in the legal sense of the 
term, and a charge based on that assumption was erroneous, 
though it may have been a correct abstract statement. 

3. There being no evidence to show that the deceased contributed in 
the slightest degree to the injury which caused his death, the 
charge of the court on the subject of contributory negligence was 
not founded on the evidence, and was erroneous. 

4 The verdict in this case is not only contrary to the evidence, but 
is without evidence to support it. If the testimony in the case is 
entitled tocredit, there should have been a verdict for the plaintiff. 

October 20, 1885. 
























Negligence. Homicide. Husband and Wife. Words 
and Phrases. Master and Servant. Charge of Court. 
Verdict. Before Judge Hurcuins. Clarke Superior Court. 
May Term, 1885. 












Mary A. Bain brought suit against the Athens Foundry 
and Machine Works to recover for the homicide of her 
} 





husband, laying her damages at $25,000.00. On the trial, 
the evidence for the plaintiff was, in brief, as follows: 

On September 6, 1882, the husband of the plaintiff was 
employed as foreman in the wood department in the works 
of the defendant, and had been so employed for a number 
of years. The company was enlarging its buildings, and 
for that purpose it was necessary to blast away certain 
rocks in order to lay a foundation One Childers was 
employed to do the blasting. He was a drinking man, 
and people generally spoke of him as a reckless blaster. 
The plans for the foundation were drawn by an archi- 
tect. Thomas Bailey was superintendent of the foundry, 
and had charge of the work of blasting. He gave 
directions to Childers, the blaster, and furnished him 
with logs or timbers to be put over the blast to prevent 
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injury from it, or, as a witness testified, he told Childers 
to go into the lot and get such timbers as were there for 
that purpose The timbers used were chestnut posts or 
logs. To make a blast near a street or public place safe, 
the best method is to place heavy logs or timbers over the 
intended blast, and chain them down. This blast was near 
a public street. Childers drilled a hole in the rock, point- 
ing in the direction of the building where Bain was at 
work, which was calculated to throw the broken pieces in 
that direction. The blast was set off, and a large rock, 
the weight of which was estimated at from seventy five to 
eighty-six pounds, was thrown a distance variously esti- 
mated at from seventy-five to one hundred and fifty feet, 
breaking through a window and striking Bain, causing his 
death. The work-bench ran along the wall in front of the 
window and on each side of it. The wounds found upon 
the deceased were on the left side and rear portion of his 
head. Noone saw him at the moment of being struck, but 
immediately after the rock came through the window, he 
was seen to be lying on the floor. The rock came through 
the window at a height of about nine feet from the floor, 
and struck a tool-chest fifteen or sixteen feet from the 
window. After the death of Bain, other and heavier 
timbers were furnished to Childers, and he continued the 
blasting under the direction of Bailey. At the time of 
the injury, the blast was unusually heavy. On Bain’s 
work-bench was a part of a pattern and a piece of sand- 
paper, with which he had been working just before the 
blast. One witness testified that once he saw Bain out 
where the blasting was being done, but that Bain had 
nothing to do with the blasting that he knew of it being 
under the charge of Bailey. To contradict certain testi- 
mony given by Childers, the testimony of two or three 
witnesses was introduced, to the effect that, sometime after 
the injury, Childers had said in conversation that Bailey 
had promised before this to furnish heavy weights for the 
blasting; that the hole drilled pointed in the direction 
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where Bain was; that the weights used were not heavy 
enough to prevent the rocks from flying, and that that 
caused Bain’s death ; that Bailey had told him to get some: 
timbers, and he gotall hesaw. The deceased was fifty-five: 
years of age, was in good health, and earned $100.00 per 
month. The tables of life expectancy were introduced. 

The evidence for the defendant was, in brief, as follows : 
The plans for the new building, which was to be erected 
to increase the capacity of the shops, were drawn by W. 
W. Thomas, an architect. Bailey, on his direct examina- 
tion, testified that he employed Childers “and turned it 
all over to Mr. Bain; he was foreman in the wood depart- 
ment; that Bain and the witness had laid off the founda- 
tion, and after it had been completed, Bain told the wit- 
ness that it was a foot too short and would have to be ex- 
tended that much further ; and it was in blasting this foot 
that the injury occurred; that Bain had charge of the 
plans and kept them; that he complained that the work 
was not progressing with sufficient rapidity, and wanted 
more force hired ; that the witness told Childers always to 
send a man on the street and the helpers through the shop 
to halloo when he loaded the blast, and to give another 
alarm when about to fire; and that such alarms were given; 
that the witness had told Childers to take a team and go 
into the lot and get such timbers as he could find; that 
there were chestnut posts, some sills and some chunks— 
did not recollect clearly. On cross-examination, Bailey 
testified that he had general supervision of the work, and’ 
spoke to Childers and Bain about it; that he regulated: 
Childers ; had a right to discontinue the work, put in new 
hands or make any change he saw fit; and that the com-- 
pany purchased the materials Childers used. Another 
witness testified that the foundation blasted out was a foot 
shorter than the plans called for, and that Bain said it 
must come out or be blasted out. Bailey stated that the 
same timber was furnished to Childers after Bain was 
killed, and that Childers continued work until the job was 

v 75-46 
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finished ; that Mr. Thomas was there once or twice a day; 
that Childers drank some, but he never knew him to drink 
while at work. Thomas testified that he turned over the 
work to Bain; that he (witness) went there frequently, 
especially when Bain wanted to know something about 
changing the plans, or whether he had something right or 
not; and that Bain said the corner was not low enough, 
and he was going to have it blasted out. Childers, the 
blaster, testified that he was working immediately under 
Bain’s direction ; that Bain laid it off, was out there daily, 
and watched the witness to see if he got to the line; that 
Bain had been warned to keep his head out of the window, 
or arock might go in there and hurt him; that Bain would 
invariably look out to see the execution of the blast; that 
he considered the precautions used sufficient to insure 
safety ; that on the morning of the injury, the witness 
spoke to Bailey and thought he had gone far enough on the 
north end of the foundation; that Bain said he had not 
gone far enough by a foot ; took out his tape-line, measured 
it, and stuck up a stick, and said it had to be blown out. 
On cross-examination, he stated that he did not recollect 
making certain contradictory statements about Bain’s 
looking out of the window and how the accident occurred ; 
that he got new timbers every day ; that he knew when 
the hole was drilled that the blast would go in the direc- 
tion in which it pointed. Other witnesses testified that 
the two alarms were given as usual; one stated that 
Bain got off his bench, and when the witness last 
saw him, he was looking out of the window. One 
alarm was always given when the blast was ready, 
and the second when the fuse was lit. The wall on 
that side of the building was brick, and a man standing 
behind the wall would be protected from the blast. One 
witness stated that just before the blast which caused his 
death, Bain was on the lower floor of the building; that 
the witness asked if there was any danger—wouldn’t it be 
safer on the lower floor than up stairs? but Bain replied 
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that he did not consider there was any danger, and went 
up stairs to the room in which he ordinarily worked. Bain 
had been sick a short time before the accident, and was 
not making full time at his work, generally losing one, two 
or three daysina month. He was receiving $3.75 per day. 

Other testimony was introduced, principally for the 
purpose of contradicting witnesses, to show the payment of 
burial expenses and certain money to the plaintiff, includ- 
ing the wages due her husband, and conversations which 
took place between her and the agent of the company. 

The jury found for the defendant. The plaintiff moved 
for a new trial on the following grounds: 

(1), (2.) Because the verdict is contrary to law and evi- 
dence. 

(3.) Because the court charged as follows: “The statute 
of this state gives to a widow a right of action for damages 
against one who kills or causes the death of her husband, 
when such death is produced by acts of commission or 
omission, which make the killing amount to a homicide 
in the criminal sense of that word—that is, to either murder 
or manslaughter. Under this law, it is incumbent upon 
the plaintiff to show, not that defendant is chargeable with 
ordinary neglect, that it failed to exercise that degree of 
care and diligence which persons of ordinary diligence use, 
but she must go farther and satisfy the jury that death 
was caused by some intentional act or by the criminal 
negligence of the defendant.- This is the sense in which 
‘negligence,’ as applied to defendant’s acts and conduct, is 
used in these instructions. Under the circumstances stated, 
the defendant would be chargeable with criminal negli- 
gence, but to justify you in so finding, the evidence should 
satisfy you that the killing was the result of such criminal 
negligence ; otherwise the defendant would not be guilty of 
the homicide alleged, and therefore, not liable to the plain- 
tiff in damages.” 

(4.) Because the court erred in charging the jury as fol- 
lows: “It was the duty of the defendant not only to em- 
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ploy in the business of blasting a competent, skillful and 
careful servant, but to furnish him suitable materials and 
instramentalities in performing the work. If it filled the 
measure of its duty in these respects, it would not be liable 
for the result.” 

(5.) Because the court erred in charging the jury as 
follows: “If the work of blasting, under the circumstances 
stated, was work of a dangerous character, so danger- 
ous as to render it probable that the life of the deceased 
might be destroyed, and if, in the prosecution of it, the de- 
fendant failed to use proper care and diligence to avoid 
such a result, and the killing of deceased was the result 
of carelessness and neglect on defendant’s part, then the 
defendant would be liable; and so, if the work of blast- 
ing was one of a dangerous character, and was prosecuted 
in a manner whereby the employéin the building was ex- 
posed to risks not known to him, and to dangers not appre- 
hended by him, and which were the probable consequences 
of the blasting, and that the blasting was done in an in- 
competent, unskillful and careless manner, and in conse- 
quence of such carelessness and negligence, deceased was 
killed, the defendant would be liable for damages, unless 
the deceased, by his own want of care and diligence, con- 
tributed to his death.” 

The court overruled the motion, and the plaintiff ex- 
cepted. 


T. W. Rucker; E. K. Lumprin; A. J. Coss, for plaintiff 
in error. 


Avex. S. Erwin; Pope Barrow, for defendant. 


BLANDFORD, Justice. 


A verdict having gone in favor of defendant, the plain- 
tiff moved the court for a new trial, which was refused. 

The court charged the jury that, if the defendant was 
negligent, such negligence should amount to criminal neg- 
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ligence before the plaintiff could recover; but the charge 
fell far short of giving the whole law in charge to the jury. 
He should have stated that, if the evidence showed that 
the blast followed the direction of the hole drilled, and if 
the hole was so drilled as to direct the blast against a 
house near by, in which there were a number of individ- 
uals, among whom was the deceased, they should take 
this into consideration in determining whether the defend- 
ant was guilty of criminal negligence. The charge, as 
given on this point, was calculated to mislead the jury and 
to withdraw their minds from the main issue involved in 
this point. 

Again, it is insisted that the whole of the charge as to 
deceased’s being a fellow-servant with Childers, the blaster, 
is erroneous, because the same is mere abstract law. This as- 
signment of error is well founded, under the evidence in the 
case, which is uncontradicted. Childers alone had charge 
of the work of blasting; with this work Bain had nothing 
todo; he was in no sense a fellow-servant with Childers. 
See Wood’s Master and Servant, 840, 841. So we think 
that this part of the charge was mere abstract law, and 
should not have been given by the court. 

Complaint is also made of the charge of the court as to 
contributory negligence on the part of the deceased. 
While the law on the subject was correctly stated by the 
court, there is no evidence in this record to show that Bain 
contributed in the slightest degree to the injury. He was 
at his place of business, the place where he should have 
been; he apprehended no danger to himself, but he was 
killed by the recklessness of the blaster in directing the 
blast against the place where he was. 

The verdict in this case is not only contrary to the evi- 
dence, but without evidence to support it. If the testi- 
mony in the case is entitled to credit, there should have 
been a verdict for the plaintiff. 

Judgment reversed. 





726 SUPREME COURT OF GEORGIA. 


Stephens vs. Wallis. 


STEPHENS vs. WALLIS. 


A certiorari does not lie to proceedings before a justice of the peace 
binding over to the superior court a party arrested upon a warrant 
either to keep the peace or for his good behavior. While there is 
no precedent or authority for inserting in such a warrant a direc- 
tion to the arresting officer to levy upon and hold the property of 
the defendant for the payment of costs in case of conviction, and 
if the officer does so levy and proceed to sell the property, it is 
without lawful warrant or authority, still certiorari is not the 
proper remedy to restrain this excessive exercise of power. If an 
affidavit of illegality will not lie, aremedy may be had by the writ 
of prohibition. 

-) This case differs from that of Hayden vs. State, 40 Ga., 476. 
November 3, 1885. 


Criminal Law. Certiorari. Costs. Levy and Sale. 
Prohibition. Before Judge Fort. Stewart Superior Court. 
April Term, 1885. 


H. M. Stephens was arrested on a warrant, based on an 
affidavit, stating that John Wallis was in fear of bodily 
harm and of “ violent personal injury to his property ” from 
the defendant. The warrant ordered the arrest of the de- 
fendant, and also that the arresting officer should levy on a 
sufficient amount of the defendant’s property to pay the 
costs of the proceeding in the event of his conviction. The 
sheriff arrested the defendant and levied on a mule to sat- 
isfy the costs. On the hearing, objection was made to the 
affidavit and warrant for irregularities, and also to certain 
rulings in regard to the admission of testimony. The jus- 
tice required the defendant to give a bond to keep the 
peace. The defendant carried the case to the superior 
court by certiorari. On the hearing, the court ruled that 
a certiorari would not lie to such proceedings, and dis- 
missed it. The defendant excepted. 


J. L. Wiwperty & Son; E. H. Beatt; R. F. Warts, for 
plaintiff in error. 


No appearance for defendant 
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Hat, Justice. 


We agree with the judge of the superior court that a 
certiorari does not lie to proceedings before a justice of 
the peace, binding over a party to the superior court, ar- 
rested upon a warrant either to keep the peace or for his 
good behavior. While we know of no precedent or au- 
thority for inserting in such a warrant a direction to the 
arresting officer to levy upon and hold the property of the 
defendant for the payment of costs in case of conviction, 
and if he does so levy and proceed to sell the property 
seized, as seems to have been the case here, it is without 
lawful warrant or authority, we are yet of opinion that 
the writ of certiorari is not the proper remedy to restrain 
this excessive exercise of power. 

It is true that in Hayden vs. The State, 40 Ga., 476, it 
was decided that, while the judgment of a committing 
court that the defendant be committed, or give bond, 
could not be corrected by the superior court by certiorari, 
yet if a magistrate, after a hearing, orders a prisoner to be 
committed, or give bond to appear at the superior court to 
answer, and gives judgment against him for costs other than 
such as his own witnesses may exact, such judgment is 
illegal and may be corrected by certiorari, yet this was 
in a proceeding for bastardy, in which the case might have 
been ended before the magistrate by defendant’s entering 
into a recognizance for the maintenance of the bastard child. 
In the case of a peace warrant or warrant for good 
behavior, however, there could be no such termination 
of the suit in the magistrate’s court; the bond has 
to be returned to the next term of the superior court, 
where it expires by its own limitation, unless it is con- 
tinued upon good cause shown. The whole matter is thus 
remitted to that tribunal, and it may look into the case, 
and thus correct any errors in the proceeding. Code, 
§$4749 et seg. In this case, there was no judgment of 
the court authorizing the seizure and sale of the defend- 
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ant’s property. The command to that effect before the 
hearing was a bare usurpation or excess of authority, which 
we think could not be corrected by a certiorari; and if the 
sale could not be stopped by an affidavit of illegality, which, 
to say the least, is, perhaps, doubtful, then we are quite 
confident that this can be effected by a writ of prohibition, 
which lies to arrest illegal proceedings by any court or 
officer when no other legal remedy or relief is given; its 
granting or refusal is governed by the same principles of 
right, necessity and justice as obtain in other cases. Code, 
§3209(a). We are quite agreed with the enforcement of 
the policy which prohibits magistrates from exacting costs 
from parties before the arrival of the time for claiming 
them, or upon conditions other than those prescribed by 
the law. There are remedies against such extortionate 
demands, which may and ought to be resorted to when- 
ever a clear case of such oppression is made out. We 
do not intimate, however, that such was the case here; the 
act complained of may have been an honest error of judg- 
ment, for which the party would incur no penal liability, 
Judgment affirmed. 


Hatcuer & Ba.tpwin vs. ComMeER & COMPANY. 


Suit was brought on a note and on a balance alleged to be due on 
an account. The defendants denied indebtedness, and pleaded 
payment of the note and recoupment for damages alleged to have 
been sustained by reason of the violation on the part of the plain- 
tifis of instructions as to the sale of certain cotton. The evidence 
made it clear that forty-five bales of cotton were sent by the de- 
fendants to the plaintiffs and ordered to be sold, and that the 
amount of the sale was directed to be applied to the satisfaction 
and payment of the note; and from the entire course of dealings 
between the parties, it was evident that these instructions were 
carried out and that the proceeds of the sale were thus applied. 
The sale brought more than enough to pay this particular indebt- 
edness : 

Held, that a verdict for the plaintiffs for the entire amount was con- 
trary to law and evidence. 
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(a.) Right to direct appropriation of payments, and application where 
no direction, discussed. 

(b.) Neither bank checks nor promissory notes are, as a general rie, 
deemed a payment until they are themselves paid. But they 
might be considered payment if the parties so understood and 
agreed ; and a fortiori, without such an understanding. agreement 
or direction, a promissory note would not be converted into an in- 
debtedness by account, by a simple transfer or memorandum of | 
such note made on the books of the creditor. 


November 3, 1885. 


Debtor and Creditor. Payment. Factors. Promissory 
Notes. Before Judge Fort. Macon Superior Court. May 
Term, 1885. 


Reported in the decision. 


S. B. Hatcuer; E. G. Stamos, for plaintiffs in error. 


Denmark & ApAms; Hawkins & Hawkrys, for defend- 
ants. 


Hatt, Justice. 


On the 10th of October, 1878, the defendants were in- 
debted to plaintiffs both by note and open account. The 
note was for the sum of $1,038 ,9,, and fell due on the 15th 
day of that month, and allowing days of grace, it became 
presentable for payment on the 18th of the same month; 
it bore interest at the rate of 10 per cent. On the day 
first named, the plaintiffs by letter notified defendants of 
the amount of this note and of its approaching maturity. 
On the 17th of the month, the defendants replied to this 
notification, informing plaintiffs that they would ship them 
cotton and saying to them, “ out of proceeds you can pay 
our note.” This letter reached its destination by due course 
of mail, and on the 18th, a reply was forwarded, and the 
defendants were then informed that their note due that 
day was charged to their account. The cotton was not 
shipped until the 26th day of the month, and a leiter giving 
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notice of the shipment was forwarded at the same time, 
and plaintiffs were requested to sample and place it upon 
the market and oblige defendants by letting them know 
what it brought. In response to this, by letter dated the 
28th, the plaintiffs acknowledged the receipt of the letter, in- 
forming them of the shipment of 45 bales of cotton, assuring 
' defendants that their “instructions” in relation thereto 
were “ noted ” and would be “ obeyed.” The extract from 
the plaintiffs’ ledger showed that the note had been car- 
ried to defendants’ account on the 18th, and thereafter 
that interest had, at stated times, been regularly charged 
up on it; this item was likewise placed on the account. 
The plaintiffs had an account against the defendants which 
was running when this note fell due, and which continued 
for some time thereafter. The defendants repeatedly 
acknowledged, both by letter and verbally, their indebted- 
ness to plaintiffs for balance due on account, which they, 
at various times and in various ways, promised to pay, but 
which they did not pay. On the 17th day of February, 
1881, suit was commenced on the note, and upon a balance 
of $78.93, alleged to be due on the account, which, accord- 
ing to the bill of particulars annexed to the declaration, 
seems to have been closed on the 24th of February, 1879. 
To this action the defence set up was a denial of indebted- 
ness as alleged, payment of the note, and recoupment for 
certain damages which the defendants claimed they had 
sustained by reason of the failure of plaintiffs to obey their 
directions as to the sale of some 86 bales of cotton forwarded 
to them. The case was twice tried, and on each trial the 
plaintiffs had a verdict for the full amount of their de- 
mands. The first verdict was set aside by this court, in 
consequence of the refusal of the judge of the superior court 
to charge certain written requests made by defendants’ 
counsel, which we thought should have been given. (See 
decision rendered at September term, 1884).* On the 
last trial, both Hatcher and Baldwin swore positively to 


*73 Ga., 418. 
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the payment of the note sued on; and neither this testi- 
mony nor that afforded by the correspondence between 
the parties as hereinbefore detailed, or by extracts from 
the plaintiffs’ book, called forth by notices served on them, 
was contradicted or seriously shaken by any witness who 
testified. Comer was on the stand at this trial, and swore 
that Hatcher had repeatedly promised to pay the entire 
account claimed by his firm. When questioned further 
as to what that was shown by, he replied, “It was shown 
by the account. Defendants always promised to pay 
it, and offered to give us a note if we would wait until 
fall.” McKennon, the clerk and agent of plaintiffs, swore 
that he presented the account, and they promised to pay 
it. This was the only note given by defendants to plain- 
tiffs, and after the sale of the forty-five bales of cotton sent 
by them to meet it, there is not one particle of proof, writ- 
ten or oral, which tends to show that they ever promised 
to pay it, or that they ever acknowledged any liability 
whatever on account thereof. 

The defendants moved for a new trial, on various grounds, 
and among them, because the verdict was contrary to law 
and evidence and was without evidence to support it. 
This motion was denied, and the verdict was allowed to 
stand, and this is the judgment now complained of 

1. It is unnecessary to consider any other grounds than 
these, as we are satisfied that a different verdict from that 
found was imperatively demanded by the law and the evi- 
dence. It is clear, beyond question, that the forty-five 
bales of cotton were sent and ordered to be sold, and the 
amount of the sale was directed to be applied to the satis- 
faction and payment of the note; and from the entire 
course of dealings between these parties, it is equally evi- 
dent that these instructions were carried out, and that the 
proceeds of the sale were thus applied; that the sale 
brought more than enough to satisfy this particular indebt- 
edness is not denied ; indeed, it would seem that it brought 
a sufficient amount to extinguish all the indebtedness of 
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defendants up to that date. The defendants had a right 
to direct the appropriation of this payment to either of the 
several debts held by the plaintiffs against them, and the 
plaintiffs recognized their right todoso by complying with 
their direction. Had they given no such direction, how- 
ever, the plaintiffs might have appropriated it at their 
election, and in the event they failed to exercise this priv- 
ilege, the law then would have made the application in 
such manner as was reasonable and equitable to both par- 
ties, generally so applying it as to extinguish the oldest 
security or the oldest item in the account, as the legal 
presumption is that such would have been the fair inten- 
tion of the parties. Code, §2869, and citations. 

Under the proof, it is not necessary to discuss the nu- 
merous points presented to avoid the conclusion at which 
we have arrived. 

This decision does not lead to the absurd result, as was 
insisted on the argument, that the transfer of the note to 
the defendants’ account zpso facto extinguished the note 
or changed its character from a written promise to an in- 
debtedness by open account. We are well aware that 
neither bank checks nor promissory notes are, as a general 
rule, deemed a payment until they are themselves paid 
(Code, §2867), but we are not prepared to hold that they 
would not be considered payment if the parties so under- 
stood and agreed ; and a fortiori, without such understand- 
ing, agreement or direction, a promissory note would not 
be converted into an indebtedness by account by a simple 
transfer or memorandum made on the books of the plain- 
tiffs. Resort was had to these books for no such purpose, 
but as affording some evidence that the plaintiffs regarded 
the contract in reference to the note to be as was insisted 
on by the defendants. 

There is not the slightest evidence that the defendants 
ever ratified the plaintiffs’ dealings with the note sub- 
sequently to the time they ordered it paid, or that they 
ever recognized it as outstanding and obligatory upon 
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them; nor are we authorized to infer that they yielded to 
the claim now set up by plaintiffs, that they had a right 
to control the time of selling the cotton and appropri- 
ating the proceeds thereof because of liabilities they had 
incurred for defendants and moneys advanced by them 
to meet such liabilities. That such would have been the 
case, in the absence of instructions to the contrary, on 
which they acted, is not questioned; but after complying 
with such directions, it is too late, without the consent of 
the defendants, to resort to rights that once existed, but 
which were converted into those of a different character 
by their agreement. 

Had this suit been brought upon this entire account, 
with the note still constituting an item of the same, the 
result might have been very different from that which we 
think the law compels. It may be true that an amend- 
ment of the declaration conforming to these views would 
enable the plaintiffs to recover, but. we do not decide 
this, leaving them to exercise their own discretion in the 
matter, and leaving the defendants free to set up any de- 
fence to the maintenance of such a suit as they may be 
advised they have. All that we now determine is, that the 
action, in its present form, cannot be sustained against the 
defence that has been made. As this disposes of the case, 
it is unnecessary to consider other questions made by the 
record. 

Judgment reversed. 


Woop vs. CrawrorD, executor. 


1. The verdict was not contrary to law and evidence. 

2. Where it was in dispute whether a deed under which a plaintiff 
in ejectment claimed covered the tract of land in controversy, or 
any part of it, it will not require the grant of a new trial that the 
court charged that “ the plaintiff could claim only so much of the 
land as the largest description in the deed would embrace, whether 
it be all or only a part of the disputed premises, and if he had sat- 
isfied them that his deed covered the land or any part of it, then 
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he was entitled to recover, unless the defendant had shown a bet- 
ter title either in himself or outstanding in some one else than the 
plaintiff.’’ Such a charge was, in effect, an instruction to the jury 
to find for the plaintiff all the land in dispute, if the largest des- 
cription in his deed covered it; but if the description did not cover 
all, then to find such portion as it did cover. 

It having been shown that a person under whom the defendant 
claimed and the then proprietor of the adjoining tract of land had 
an understanding as to the dividing lines in question, and that the 
co-terminous proprietors in several instances acted upon this un- 
derstanding, and treated it as settling the question of boundary, 
and the party under whom plaintiff holds being in possession of 
a part of the land covered by his deed, and constructively in pos- 
session of the whole, a charge based on such facts was applicable 
to the case. 

. Although the person under whom defendant claimed and who had 
an understanding as to the dividing lines with a co-terminous 
holder of lands, was dead at the time of the trial, the co-terminous 
holder was a competent witness, it appearing that he had held the 
lands under a contract of purchase which he had relinquished by 
reason of a failure to comply with its terms; that when he testi- 
fied, he had no interest whatever in the subject-matter of the suit 
and was not a party thereto, and that the decedent had no interest 
therein. He would have been competent at common law, and was 
not disqualified by the act of 1866. 

The declarations of one in possession of land, setting up adverse 
possession, are admissible to show that fact. 


October 20, 1886. 


Deeds. Title. Charge of Court. Boundaries. Wit- 
ness. Evidence. Before Judge Hutcuins. Franklin Su- 
perior Court. March Term, 1885. 


Wilkerson brought ejectment against Wood. The plain- 
tiff having died pending the action, his legal representa- 
tive was made a party in his stead. The jury found for 
the plaintiff. The defendant moved for a new trial, on 
numerous grounds, all of which are sufficiently set out in 
the decision, except the following : 

(10.) Because the court charged as follows: “If the di- 
viding line has fallen into dispute, and if the co-terminous 
proprietors (the owners of the two tracts) made and agreed 
on a line between them and acquiesced in it and regulated 
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their possession by it for twenty or more years, or other 
considerable time, it becomes binding and conclusive on 
the parties themselves, and on all others claiming under 
them, by purchase or otherwise.’—The objection was that 
there was no evidence that possession was ever taken and 
held under an agreement as to where the line was. 

(11.) Because the court erred in admitting the inter- 
rogatories of W. F. Isbell, who claimed to have once held 
the land, who testified as to a contract or agreement with 
David Garner, under whom defendant claims title, said 
Garner being dead, and in permitting the answers to said 
interrogatories to be read, over defendant’s objection. 

(12.) Because the court erred in admitting the testi- 
mony of B. P. Vandiver (over defendant’s objections) as 
to Isbell’s sayings as to where the line was. David Garner, 
who owned the land now claimed by defendant, not being 
present. 

(13.) Because the court charged as follows : “ To enable 
one to set up and claim under what is called prescriptive 
title, he must make it appear that he has been in the 
actual, continuous, peaceable and uninterrupted posses- 
sion, and under claim of right, and under written title, for 
at least seven years, and it must further appear that he 
claims in good faith, and that his claim or title did not 
originate in fraud of the true owner.’”—The objection was 
that the question of prescription was not in this case, and 
that this charge was calculated to mislead the jury. 

Upon the presentation of the motion and before it was 
argued, the court appended the following note: 

‘‘ There was evidence of a claim by Burroughs, who sold 
to defendant, and that he intended to hold it against plain- 
tiff; and the charge was given to guard the jury against 
concluding that such claim would ripen into a prescriptive 
title or give him the right to possession, if he was not the 
true owner. It was also given in connection with the law, 
that if the titles of both parties cover the disputed land, 
both might be in constructive possession of the land.” 
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The motion was overruled, and the defendant excepted. 


W. I. Pree; W. R. Lirtte, for plaintiff in error. 
J. 8. Dortcu, by S. P. Taurmonp, for defendant. 


Hatt, Justice. 


This declaration contains a single demise from Wilker- 
son to the plaintiff. The controversy relates to a strip of 
land containing about seven and a half acres, which, the 
plaintiff contends, is within the boundaries described in a 
deed from Samuel Knox to his lessor, dated the 23d of 
August, 1870; the deed called for 1494 acres of land, but it 
is insisted that there is more than that quantity. embraced in 
the boundaries specified in the deed. It appears from the 
deeds in evidence that Sarah Pulliam, on the 11th day of 
May, 1829, conveyed fifty acres of land, lying on the east 
side of Clark’s Creek, to Elizabeth Lee, and that Elizabeth 
Lee, on the 7th day of January, 1835, conveyed forty acres 
of this tract to William W. Beard; that afterwards, on the 
5th day of September, 1836, John Banks conveyed 149} 
acres of land adjoining this tract to said Beard; that the 
sheriff of Franklin county levied on and sold the land thus 
conveyed by Banks to Beard, and fifteen acres of another 
tract adjoining this, as the property of Beard, which was 
purchased at said sale by Freeman & Cooper, to whom it 
was conveyed by proper deed, and that Freeman & Cooper, 
on the 18th day of April, 1848, conveyed the land described 
in the sheriff’s deed to Samuel Knox, from whom the plain- 
tiff's lessor derives his title. It is now insisted that the 
strip in dispute is a part of the fifteen acres conveyed by 
the sheriff’s deed to Freeman & Cooper, who derived title 
thereto from Sarah Pulliam and her grantee, Elizabeth 
Lee, as above set forth. The tenant in possession contends 
that the part in dispute is covered by his title, or if it is not, 
that it was not conveyed by Samuel Knox to the lessor of 
the plaintiff, and that the title to the same is still outstand- 
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ing in said Knox Upon the issues thus formed there was 
considerable testimony adduced by the parties of a directly 
conflicting character. Two juries have found verdicts in 
favor of the plaintiff. The defendant, upon the last trial, 
moved for another hearing, upon several grounds, which 
was refused. 

1. The first eight grounds of the motion amount to noth- 
ing more than that the verdict is contrary to law and evi- 
dence, and to certain charges of the court therein set forth, 
which the defendant insists were correct. In cases of con- 
flicting evidence, we cannot undertake to disturb a verdict 
which the judge trying the cause is satisfied to let stand. 

2. The 9th ground of the motion complains that the 
judge, in effect, misled the jury by charging that “the 
plaintiff could claim only so much of the land as the 
largest description in his deed would embrace, whether it 
be all or only a part of the disputed premises, and if he 
had satisfied them that his deed covered the land, or any 
part of it, then he was entitled to recover, unless the de- 
fendant had shown a better title, either in himself or out- 
standing in some one else, than plaintiff.” It is alleged 
that this charge had a tendency to mislead the jury, unless 
it had been so qualified as to instruct them that the plain- 
tiff would be entitled to recover only such portion of the 
land as his deed covered. It is only by a somewhat rigid 
construction that we could reach the conclusion that lan- 
guage like the following excluded the qualification which 
it is now urged was omitted : “ The plaintiff can claim only 
so much of the land as the largest description in his deed 
embraces, whether it be all or only a part of the land in 
dispute.” That, in effect, if not in terms, was an instruc- 
tion to them to find for the plaintiff all the land in dispute, 
if the largest description in his deed covered it, but if the 
description did not cover all, then they were to find only 
such portion as it did cover. 

3. It is assigned as error, in the tenth ground of the mo- 
tion, that the court charged upon a question where there 

v 75-47 
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was no evidence disclosed on which the charge could rest. 
The record shows that the party under whom the defend- 
ant mediately holds, viz., David Garner, had with the 
then proprietor of the other tract of land, Isbell, an under- 
standing as to the dividing lines in question. The charge, 
if applicable to the facts in proof, is admitted to be correct. 
lt was shown that the co-terminous proprietors, in several 
instances, acted upon this understanding, and treated it as 
setiling this question of boundary, and the party under 
whom plaintiff holds being in possession of a part of the 
land covered by his deed, was in constructive possession 
of the whole. Code, §2681, and citations. 

4. There is nothing set forth in the eleventh ground of 
the motion that would entitle the defendant to a new trial. 
It is true that David Garner, the: party with whom Isbell 
had the understanding about the boundary, was dead when 
Isbell testified, but at that time, Isbell held the land under 
a contract of purchase, which he had relinquished by a 
failure to comply on his part with the terms thereof. When 
he testified, he had no interest whatever in the subject- 
matter of the suit, and was in no sense whatever a party 
thereto. Neither had Garner any interest therein. Isbell 
would have been competent to testify at common law, and 
the evidence act of 1866, by its exceptions as to the death, 
insanity, etc., of the opposite party, does not render him 
incompetent. Flournoy & Epping vs. Wooten, 71 Ga., 
168. 

5. We do not think there was error in admitting the 
evidence of Vandiver as to Isbell’s declarations as to the 
line. Isbell was in possession of at the time, and his sayings 
setting up adverse possession were admissible to show that 
fact. Code, §3774, and citations; Huggins vs. Huggins, 
71 Ga., 66. This ground of the motion is without merit, 
and the remaining ground (the 13th) has no foundation in 
fact, as is shown by the judge’s note appended thereto, and 
as will appear from the record. 

Judgment affirmed. 





OCTOBER TERM, 1885. 





Irvin ve. Mathews, administrator. 


Irvin vs. MaTuEws, administrator. 


1. There was no abuse of discretion in granting a first new trial in 
this case. 

2. Where land is sold at « cash price, and time is given by the vendor 
to the purchaser upon a portion of the purchase money, and a 
greater rate of interest than that allowed by law is charged on 
such deferred payments, the contract is usurious. 

(a.) While it is lawful and not usurious to charge one price for prop- 
erty sold for cash and a higher price for the same property if sold 
on credit, still, if the contract is that the property is to be sold at a 
cash valuation, and that certain payments are to be deferred, in 
consideration that a greater rate of interest thap that allowed by 
law is to be paid by the purchaser, then the contract would be 
usurious. 

The charge of the court was full, fair and impartiel, and presented 
clearly the law of the case. 


November 2. 1885. 


Interest and Usury. Saies. Contracts. Before Judge 
Fort. Stewart Superior Court. April Term. 1885. 


C. H. Mathews, administrator of James A. Mathews, 
deceased, brought suit against J. F. Irvin on two promis- 
sory notes, one for $5,894.80, principal, the other for 
$2,373.24, principal. The defendant filed a plea of usury, 
which he subsequently amended so as to read as follows: 


‘And for a further plea in this behalf, this defendant says that the 
consideration of the two promissory notes set forth in said action is 
and was certain tracts or parcels of land which this defendant, on 
January 5, 1881, purchased from James Mathews, the plaintiff’s in- 
testate, and Charles T. Mathews, at and for the price cr sum of 
$12,500 00; that defendant, at the time of the purchase, paid said 
James A. Mathews $3,000.00 in cash, and it was understood and 
agreed between the said James A. Mathews and this defendant that 
the balance of such purchase money, to-wit, the sum of $9,500.00, 
should be paid one-half in twelve months and the other half in two 
years after said purchase, and that this defendant should pay interest 
at the rate of twelve per cent per annum on the whole of said balance 
except the sum «f $500.00, which was to bear no interest; that in 
pursuance of said agreement, this defendant did make and deliver to 
the said James Mathews his two certain promissory notes, to-wit, 
one for $5,894.80, and is one of the notes sued on, and the other for 
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$5,290.00, to become due December 25, 1881; that the first of said 
notes, to-wit, the note for $5,894.80, was made up by taking the one- 
half of the balance of the purchase money ior said land, to-wit, the 
sum of $4,750.00, and adding thereto interest at the rate of twelve per 
cent per annum upon $4,500.00 of said amount for twelve months, 
to-wit, the sum of $540.00, to the same, making the sum of $5,290.00, 
and then adding interest at the rate of twelve per cent per annum on 
said sum of $5,290.00 for twelve months, to-wit, the sum of $604.00, 
making in the aggregate said sum of $5,894.80; and tl.is defendant 
says that there is included in said note of $5,894.80 the amount of 
$1,144.00 of interest, which is $484.00 in excess of interest for two 
years on the principal sum of $4,750.00 at eight per cent per annum. 
Wherefore this defendant says that, by force of the statute of this 
state in force at the time said purchase was made and said note was 
given, the plaintiff forfeited both the interest and the excess of inter- 
est so charged and included in said note, and that the plaintiff is not 
entitled to have and receive of this defendant more than principal 
sum of $4,750.00 without any interest thereon; that the second of 
said two notes so given by this defendant in pursuance of said agree- 
ment was made up by taking the other half of said principal sum of 
$9,500.00 and adding thereto interest at the rate of twelve per cent 
on $4,500.00 of said principal for twelve months, to-wit, the sum of 
$540.00, making in the aggregate the sum of $5,290.00, for which sum 
this defendant then and there made and delivered to said James 
Mathews his certain promissory note for $5,290.00, to become due 
December 25, 1881; that afterwards, to-wit, on March 12, 1883, this 
defendant paid to the said Mathews the sum of $3,500.00 on said note 
of $5,290.00, and afterwards, to-wit, on April 3, 1883, this defendant 
gave to the said James Mathews the note of $2,373.24 sued on in this 
action in renewal of said note of $5,290.00; and this defendant says 
that the interest reserved and included in said note of $5,290.00 is 
greater by $160.00 than interest at eight per cent per annum for twelve 
months, and that by reason of the statute of this state of force at that 
time, the said plaintiff thereby forfeited the interest and the excess 
of interest on said note ; that at the time said payment was so made, 
there was due on said note of $5,290.00 only the sum of $4,750.00, and 
after deducting said payment, there remained only the sum of 
$1,250.00 due on said note; and that said note of $2,373.24 so sued on 
was given only in consideration of said balance of $1,250.00 so due, 
together with usurious interest on said note of $5,290.00 ata rate 
greater than eight per cent per annum, and interest at twelve per 
cent per annum on said balance due, including such usurious interest 
from said April 3, 1853, to December 25, 1883. Wherefore this defend- 
ant says that the said plaintiff is not entitled to have and receive of 
this defendant more than said sum of $1,250.00, being the balance of 
said principal debt, without any interest on the same.”’ 
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On the trial, the jury found for the plaintiff $1,781.34. 
He moved for a new trial on various grounds, among them 
being that the verdict was contrary to law and evidence; 
that the court refused to strike the plea of usury, on mo- 
motion, on the ground that the note for $5,894.24 was 
given for the purchase of land, and the consideration was 
not the loan or advance of money or the forbearance to 
enforce the collection of any sum of money, and that the 
court erred in submitting the question of usury to the jury. 

The court granted a new trial, and the defendant ex- 
cepted. 


Peapopy & Brannon. for plaintiff in error. 
Wits & MatueEws, for defendant. 


BLANDFORD, Justice. 


The defendant in error brought his action against the 
plaintiff in error to recover certain money which he alleged 
the plaintiff in error owed his intestate. To this action 
the defendant filed a plea of usury. Issue was taken on 
this plea, and the jury found that issue in favor of the 
defendant. The plaintiff moved the court for a new trial, 
which was granted, and defendant excepted to this ruling 
of the court, and assigns error thereon. 

1, 2. We might content ourselves with this ruling of the 
court by saying that, as this is the first grant of a new 
trial upon facts which are close and contested, the dis- 
cretion of the court in such a case will not be disturbed. 
But we think that there are some things in this case which 
merit our special attention. The plaintiff demurred to the 
plea of usury, and now insists here that there can be no 
usury in a note given forland. We do not think that this 
position of the able counsel is sustained by the authorities. 

/) Where land is sold at a cash price, and time is given by 
the vendor to the purchaser upon a portion of the purchase 
money, and a greater rate of interest than that allowed by 
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law is charged for such time, the contract is usurious; and 
we think the following authorities sustain this proposition: 
11 Ind., 258; 15 Jd., 60; 21 /d.,129; 52 Ga., 69; 59 Zd., 
546, 584; 10 Smedes & Mar., 89; 12 Zd., 631; 36 Ark., 
253; 2 Richardson Law Rep., 73; Acts 1875-9, 184. And, 
while we think that this is good law, yet we recognize the 
rule that there may be a cash and a credit price for land as 
well as anything else, and it is lawful and not usurious for 
one selling land or other property to charge more for such 
property when sold on time or credit, as it is called, than 
when sold forcash. The defendant in error insists that the 
land was sold partly for cash and partly on credit or time, 
and that as to such part as was sold on time, the parties cal- 
culated the interest on the cash price at twelve per cent, so 
as to ascertain the credit price, and that this was done 
with no intent to charge unlawful interest, but merely to 
ascertain the credit value of the land. We recognize this 
proposition to be sound But if the contract was that the 
land was to be purchased at a cash valuation, and that 
certain payments therefor were to be deferred in consider- 
ation that a greater rate of interest than that ullowed by 
law was to be paid by the purchaser, then such a contract 
would be usurious. We have carefully examined the plea 
of usury in this case, and we think that the court did right 
to overrule the demurrer thereto 

3. The charge of the court was full, fair and impartial, 
and presented clearly the law of the case to the jury, but 
as he has thought proper to grant a new trial in the case, 
he having tried the case and being near all the witnesses, 
the evidence being quite close, and in his judgment justice 
requires another hearing of the case, we cannot say that 
he abused his discretion in giving the case the direction 
he did. 

Judgment affirmed, 
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WILLIS vs. JEFFERSON. 


1. Where to the foreclosure of a chattel mortgage a defence was filed, 
alleging ‘‘ that the agreement to pay the sum of eighty-five dollars, 
mentioned in the mortgage, was usurious, in that the godds sold 
by plaintiff in fi. fa. to defendant were worth, at cash prices, only 
the sum of fifty dollars, and that the sum of thirty-five dollars was 
charged as credit on said sum, and amounted to more than one 
hundred per cent per annum,”’ this was insufficient as a plea of 
usury, and was properly stricken on demurrer. It failed to show 
any contract for a cash price, or for extending the time, or forbear- 
ing to collect for a greater rate of interest than the law allows. 

. A stipulation in a mortgage that, if the mortgagor failed to pay 
promptly, the mortgagee might take possession of the property 
and sell it at either public or private sale, did not restrict the en- 
forcement of the mortgage to that method or deprive the mort- 
gagee of the remedy given by law. The agreement merely con- 
ferred a cumulative remedy, and a demand for the property was 
not necessary as a condition precedent to foreclosure 


November 17, 1885. 


Usury. Pleadings. Mortgage. Before Judge Wis. 
Chattahoochee Superior Court. March Term, 1885. 


Reported in the decision. 
JosEePu F. Pov, for plaintiff in error. 
HatcurerR & PEasopy, for defendant. 


HALL, Justice. 


To a fi. fa. issuing from the foreclosure of a chattel 
mortgage, the defendant, after the same was levied, filed a 
 counter-affidavit, and set up, among other things, as a de- 
fence thereto, “ that the agreement to pay the sum of eighty- 
five dollars mentioned in the mortgage was usurious, in that 
the goods sold by plaintiff in fi. fa. to defendant were 
worth, at cash prices, only the sum of fifty dollars, and 
that the sum of thirty-five dollars was charged as credit 
on said sum, and amounted to more than one hundred per 





744 SUPREME COURT OF GEORGIA. 


Willis vs. Jefferson. 


cent per annum.” To this ground of defence a demurrer 
was taken, which was sustained by the court, and to this 
judgment, on demurrer, the affiant excepted, and this is 
the first error alleged. 

1. As a plea of usury, this was obviously insufficient. It 
does not allege that any cash price was charged or agreed 
upon for the goods, or that any contract was made for ex- 
tending time of payment, or that there was any under- 
standing as to the difference between cash and credit prices. 
No intention to take usury is imputed to the plaintiff. It 
does not seem to have been in his contemplation to reserve 
or take, or that he was contracting for the reservation or 
taking, either directly or indirectly, for the use of money, or 
for forbearance to collect the same, a greater rate of in- 
terest than was allowed by law. Code, §2051, 2057. A plea 
of usury without such averment is fatally defective. It 
tenders no issue which can goto ajury. See citations under 
§2051 of the Code. This defence sets forth nothing but a 
contract for the sale of goods on time; nothing was said 
about a sale for cash. Such a transaction is not usurious, 
as was decided in the case of /rvin vs. Mathews at the 
present term. 

2. This mortgagé contained a stipulation that, if the 
mortgagor failed to pay promptly, the mortgagee might 
take possession of the property and sell it either at public 
or private sale. We do not understand that the mortgage 
could be enforced in no other manner than by the execu- 
tion of this power, or that the plaintiff was thereby de- 
prived of the remedy given by law to foreclose. The 
agreement gave him this power in addition to his legal 
remedies; it was merely cumulative, and did not impose 
upon him the necessity of making a demand for the prop- 
erty as a condition precedent to its foreclosure. 

There was no error, therefore, in overruling the motion 
for a non-suit because of a failure to make the demand. 

Judgment affirmed. 
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Tue CoLuMBUS AND WESTERN RaAILway vs. FLournoy & 
Epprine. 


1. The measure of damages against a carrier, when he fails to deliver 
goods in a reasonable time, in the absence of a special contract, is 
the difference in the market value of those goods, when actually 
delivered, from their value if delivered in a reasonable time. 
Where there was no special contract sued on or proved, it was 
error to admit evidence to show that the consignees had bargained 
off the cotton shipped at three-eighths of a cent per pound over the 
market price, if they could have received it within a reasonable 
time, though the carrier knew nothing about that bargain, was not 
informed of it and not in privity with it at all. 

2. Whether goods shipped are delivered by the carrier within a rea- 
sonable time is a question of fact for the jury, and depends on the 
facts of each case, including the time ordinarily required for car- 
riage between the two points, the preparations made by the car- 
rier, whether ample or not, the effort at dispatch, the information 
given to the shipper of peculiar reasons for speedy transit and de- 
livery, the character of the freight, and kindred circumstances. 

(a.) Questions not decided by the court below cannot be reviewed 
here. 

November 17, 1885. 


Damages. Common Carriers. Railroads. Profits. 
Evidence. Before Judge Writs. Muscogee Superior 
Court. November Adjourned Term, 1884. 


Reported in the decision. 


Peaspopy & Brannon; Smita & RoussEt., for plaintiff in 
error. 


HatcHer & Peasopy, for defendants. 


Jackson, Chief Justice. 


A suit was brought by Flournoy & Epping against the 
Columbus and Western Railway Company for damages in 
failing to transport and deliver certain cotton to the plaint- 
iffs in Columbus, Georgia, in a reasonable time. Under 
the evidence, charge and rulings of the court, the plaintiffs 
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recovered $222.24; the railroad company made a motion 
for a new trial, and on its denial brought the case here. 

1. Counsel are agreed,and such is the law, that the 
measure of damages against the carrier when he fails to 
deliver goods in a reasonable time, in the absence of a 
special contract, is the difference in the market value of 
those goods, when actually delivered, from their value if 
delivered in a reasonable time. There is no special con- 
tract sued on or proved in this case; yet the court below 
allowed the defendants in error to show, over the objection 
of the carrier, that they had bargained the cotton off at three- 
eighths of a cent a pound over the market price, if they 
could have got it within the reasonable time, though the car- 
rier knew nothing about that bargain, was not informed of 
it, and not in privity with it at all; and it appears that, 
though there is conflict in the testimony, to say the least, 
on the point that the cotton was lower when delivered 
than when the defendants in error insisted that it ought to 
have been delivered—the weight of it being that the market 
price was the same, the jury found just three-eighths of a 
cent per pound over the market value; thus evidently 
basing their verdict on the bargain Flournoy & Epping 
had made, unknown to the carrier and to which it was no 
party or privy. 

We are clear that this testimony was improperly ad- 
mitted, and that the carriers were damaged thereby. 

2. Whether or not the delay in delivery was unreason- 
able is a question for the jury, and to be determined by 
them on all the facts of the case, and it was properly left 
by the court to the jury. Whether reasonable or unrea- 
sonable’ must depend upon the facts of each case, the 
time within which it. can be ordinarily carried the distance 
between the points, the preparations made by the carrier, 
whether ample or not, the effort at dispatch, the informa- 
tion given by the shipper of peculiar reasons for a speedy 
transit and delivery, and all other kindred circumstances 
bearing upon the particular case, including the character 
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of the freight, etc. No better tribunal to pass upon it 
than a jury can well be found, subject to the review of the 
court to see that the evidence is sufficient to sustain and 
support their finding. 

Some discussion arose upon the point whether there 
could be any recovery at all, if the cotton eventually 
brought enough to pay the defendants in error the {ull 
market price, if it had been delivered with dispatch, no 
matter when delivered, free of all expenses; and upon 
which party rested the onus to show what the cotton did 
sell for and realize clear of expenses ; but the court below 
passed upon no such point, and we forbear to investigate 
and adjudicate it, as we are only a reviewing court. 

The judgment is reversed because the court erred in ad- 
mitting and declining to rule out evidence touching the 
private arrangement of defendants in error to sell the cot- 
ton over market price, to which the carrier was no party 
and of which it was ignorant. 

Judgment reversed. 


See cited for plaintiff in error, Code, §§3073, 2944 ; 71 
Ga., 518. 


For defendants, Code, §2073 ; 32 Ga., 400; 58 Zd., 180; 
60 //.,180; 32 Am. R., 342; 7 Jd., 405; 5 Jd., 83; 25 /d., 
452; 50 Am. Dec., 579; Mayne on Dam., sec. 382; 9 Ex., 
341; 47 Am. R., 737. 


CARTER vs. THE STATE oF GEORGIA. 


1, A person over sixty years of age is qualified and competent to serve 
on the grand jury, if he does not object. ‘The right to claim an ex- 
emption on account of being more than sixty years of age is a 
privilege, not a disqualification. 

. After a special plea to an indictment had been stricken on demur- 
rer, there was no reason for continuing the case, and it was proper 
to proceed to a trial on the merits. 

. Newly discovered evidence, which is merely cumulative and tends 
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only to impeach or contradict the state’s witnesses, will not require 


a new trial. 
(a.) The verdict is sustained by the evidence. 


October 20, 1885. 


Jury and Jurors. Pleadings. Indictment. Continu- 
ance. Evidence. Verdict. Code. Before Judge Hurcutns. 
Walton Superior Court. February Term, 1885. 


Oscar E. Carter was indicted for using opprobrious words 
without lawful provocation. He filed a plea in abatement, 
on the ground that six of the grand jury who found the in- 
dictment were over sixty years of age. This plea was 
overruled on demurrer. The defendant then asked that 
the case be continued, which was refused, and he was re- 
quired to plead generally to the indictment. 

After a verdict of guilty, the defendant moved for a new 
trial, assigning each of the rulings stated above as erron- 
eous, and also on the ground that the verdict was contrary 
to law and evidence, and because of newly discovered evi- 
dence. (This was cumulative and tended to impeach and 
contradict the testimony for the state.) 

The motion was overruled, and the defendant excepted. 


Jos. H. Feiker, for plaintiff in error. 


E. T. Brown, solicitor general, by Watter R. Brown 
for the state 


BLANDFORD, Justice. 


1. The main question in this case is whether a person over 
sixty years of age is qualified to serve on the grand jury. 

The act of 1799 (Cobb’s Digest, 455) fixed the qualifica- 
tion as of male persons between the ages of twenty-one 
and sixty years. The act of 1805 (Cobb’s Digest, 549) pro- 
vided that the justices of the inferior court, together with 
the sheriff and clerk, should meet at the court-house to 
select from the books of the receiver of tax returns fit and 
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proper persons to serve as grand jurors. There is nothing 
in this act said that such persons should be under sixty 
years of age. This law continued in force until the pas- 
sage of the act of 1863, when it was declared that the 
names of all the citizens of the counties over the age of 
twenty-one years, who were not physically and mentally 
unable to serve on juries, be placed in the jury-box. This 
act expired by its own limitation on the termination of 
the war. Acts of 1863-4, pp. 42,43. The act of February 
28, 1856 (Acts of 1855 and 1856, p. 229), prescribed the 
qualifications of jurors for the trial of criminal cases to be 
not under twenty-one and not over sixty years of age, and 
made it a ground of challenge if the juror had not these 
qualifications ; but it did not in any manner prescribe the 
qualifications of grand jurors; and the case of Burroughs 
vs. The State, in 33 Ga., 403, was placed by Judge Jenkins 
on the ground that it was a criminal case, and, therefore, 
fell within the provisions of this last act. Thus the law 
stood until the adoption of the constitution of 1868. That 
constitution abolished the distinction between grand and 
petit jurors. It furthermore declares that the general as. 
sembly shall provide by law for the selection of upright 
and intelligent persons to serve as jurors. The only quali- 
fication for a juror is to be an upright and intelligent per- 
son. Constitution of 1868, art. 5, sec. 18. The act of 
1869, pp. 139, 140, to carry this clause of the constitution 
into effect, prescribes no other qualifications for jurors than 
that prescribed by the constitution, but provides for the 
mode and manner in which the jury-boxes shall be made 
up. So, at this time, the law did not disqualify a person 
over sixty years of age from serving on the grand or petit 
jury. The act of 1875, p. 98, exempted all persons from 
service on juries, over sixty years of age, but it has a pro- 
viso that such persons shall not be disqualified from serv- 
ing on juries when they are willing to serve. 

It is argued here that this act is unconstitutional, because 
the proviso is matter different from its title. We do not 
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think so. The title is to “exempt persons over the age 
of sixty from jury duty.” The subject is the exemption 
of certain persons from jury duty, and a proviso that the 
exemption should not amount to a disqualification if such 
person was willing to serve is germane to the subject-mat. 
ter, and is covered by the title. There is nothing in the 
constitution of 1868 and laws passed thereunder which 
disqualifies a person over the age of sixty from serving on 
the jury. How does the law stand: as to the constitution 
of 1877 and the acts passed thereunder? It is declared 
in article 6, sec. 18 of this constitution, “that the general 
assembly shall provide by law for the selection of the most 
experienced, intelligent and upright men to serve as grand 
jurors, and intelligent and upright men to serve as traverse 
jurors. Nevertheless the grand jurors shall be competent 
to serve as traverse jurors.” There is nothing in this con- 
stitution that prescribes as a qualification for a grand juror 
that he should be under the age of sixty. The act of 1578 
(Acts of 1878-9, page 27), to carry into effect this clause 
of the constitution, prescribes no other qualification for 
jurors than that contained in the constitution. Code, 
§3010. 

Thus it will be seen that, since the constitution of 1868, 
and the passage of the act to carry the same into effect, 
and the passage of the act of 1875 before referred to, 
there can be no doubt as to the qualification of a person 
over sixty years of age to serve on the jury, and this is 
strengthened by the constitution of 1877 on this subject 
and the act to carry the same into effect. In Doyal’s 
case, 70 Ga., 134, this court merely held and decided that, 
when a person over sixty years of age was put upon the 
prisoner and claimed his exemption, and was excused 
by the court, it was not error on the part of the court 
in excusing the juror. The question as to the qualifica- 
tion of the juror was not before the court. All difficulty 
or doubt on this subject was created by the compilers of 
the Codes of 1873 and 1882, by insertins a paragraph pre- 
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ceding the acts of 1869 and 1878, in which they pre- 
scribed the qualification of jurors, and referred to the con- 
stitutions of 1868 and 1877 as authority for said paragraphs, 
when the constitutions not only did not furnish any 
grounds for said paragraphs, but, as we have seen, are to 
the contrary. So we hold that a person over sixty years 
of age is qualified and competent to serve on the jury, if 
he does not object, and the court below- committed no 
error in thus ruling. 

2. It is claimed that the court committed error in refus- 
ing to continue the case after the special plea in abate- 
ment had been overruled by the court upon demurrer. 
Upon what law or rule this claim is based is unknown to 
this court. The case had been called for trial; the plea of 
abatement had been swept out of the way by the court 
having sustained the demurrer thereto. “Nothing remained 
but to try the accused upon the charges in the indictment 
against him, which was done, and there is no error in this 
proceeding. 

8. A new trial was prayed, upon the further grounds of 
newly discovered evidence, and that the verdict of the jury 
is contrary to law and evidence. The newly discovered 
evidence is cumulative and tends only to impeach or con- 
tradict the state’s witnesses, and this court has frequently 
held that such newly discovered evidence will not work a 
new trial. The evidence in the case abundantly sustains 
the verdict. 

Judgment affirmed. 


O’BriEN vs. WHITEHEAD ef ai. 


Complainant in an equity case obtained a decree that, upon paying 
the defendant two thousand dollars within six months, the latter 
should convey to him a certain tract of land, the defendant having 
contended in the litigation that the complainant should pay him 
$4,500. Complainant’s attorneys recorded their lien against the 
land. Complainant procured a third party to advance the money 
due under the decree; defendant conveyed the land to the plaint- 
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iff, who conveyed it to the third party as security for the money 
so advanced. The attorneys foreclosed their lien and caused the 
land to be levied on, and a claim was interposed : 

Held, that the lien of the attorneys attached to the land when it was 
conveyed to the complainant, and followed it into the hands of 
the person to whom the complainant conveyed it. 

February 9, 1886. 


Attorney and Client. Liens. Before Judge Lumpxry. 
Haneock Superior Court. April Adjourned Term, 1885. 


Reported in the decision. 


James A. Harvey, for plaintiff in error. 


Resse & Littie; Jorpan & Lewis, for defendants. 


BLANDFoRD, Justice. 


Stephen Smith filed his bill against one Walker, and 
obtained a decree that Walker should convey to hima 
certain tract of land upon his paying Walker two thousand 
dollars within six months after the rendition of the decree. 
Walker contended in that litigation that Smith should pay 
forty-five hundred dollars, but the decree was for two 
thousand dollars, to be paid by Smith to Walker. White- 
head and W. M. & M. P. Reese represented Smith in 
that litigation, and recorded their lien, as attorneys, against 
the land decreed to be conveyed by Walker to Smith. 
Smith procured O’Brien to advance the money due by the 
decree to Walker,and Walker conveyed the land to Smith, 
and Smith conveyed the land to O’Brien as security for 
the money advanced by O’Brien to Walker for Smith. 
The attorneys foreclosed their lien against the land, and 
caused the land to be levied on, when O’Brien interposed 
a claim thereto. On the trial of the claim case, the 
court held and decided that the land was subject to the 
attorneys’ lien. This is the only error assigned and com- 
plained of. 

It is manifest that the labor and services of the attor- 
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neys benefited Smith twenty-five hundred dollars, and 
when he complied with the decree and paid, or caused to be 
paid to Walker, the two thousand dollars therein provided, 
and Walker conveyed the land to Smith, that the lien 
of the attorneys attached to the land, and was not diverted 
by the conveyance from Smith to O’Brien. So we think 
that when O’Brien took the deed from Smith, he took the 
land subject to the encumbrance of the attorneys’ lien, 
whose services had recovered the land. This lien followed 
the land into whosesoever hands it might come, after the 
title had been put into Smith by the conveyance from 
Walker. 

So we think the court did not err in his ruling com- 
plained of. 

Judgment affirmed. 


DuBose vs. DuBose. 


. Whilst ordinarily a party cannot put his general character in issue 
unless it be assailed, yet where the very nature of the cause and 
the allegations in the libel make the attack upon his character, 
may take the iniative and prove good character. ° Where a libe 
for divorce was based on cruel treatment of the wife, consisting in 
forced, vulgar and excessive use of the husband’s marital rights 
and the threat of introducing lewd women, such a charge involved 
the character of the husband, and he could introduce evidence of 
good character. 

There was no error in confining a witness who conversed with the 
respondent to his sayings, and in declining to admit the impressions 
made upon the mind of such witness, under the facts of this case. 

. The charge substantially covers the requests, and the facts are 
overwhelmingly in favor of the respondent, and any divergence 
from the requests is not sufficient to require a new trial. 

. If letters written by the wife to the husband after their separation 
were admissible on the trial of a libel for divorce brought by her 
against him, they were not sufficient in this case to alter the ver- 

' dict. Nor could the newly discovered evidence have that effect. 


November 17, 1885. 
v 75-48 
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Evidence. Witness. Character. Charge of Court. 
Husband and Wife. Before Judge Wituts. Muscogee 
Superior Court. May Term, 1885. 


Reported in the decision. 


Hatcuer & Peasopy, for plaintiff in error. 


W A. Lirtte, for defendant 
Jackson. Chief. Justice. 


This record develops a libel for a divorce brought by 
the wife against the husband for cruel treatment of her in 
respect to the improper, vulgar and excessive use of his 
marital rights and conjugal intercourse with her The 
jury found for the respondent, and on being denied a new 
trial by the court, the libellant excepted, and the case is 
before us for review. 

1. Whilst ordinarily a party cannot put his general 
character in issue unless it be assailed, yet where the very 
nature of the cause and the allegations in the libel make 
the attack upon his character, he may take the initiative 
and prove good character. ode, §3757. In that section 
of the Code, it is declared that “the general character of 
the parties . . . are irrelevant matter, unless the na- 
ture of the action involves such character.” . . . If 
there ever was a case which involved the character of a 
man, it is this as charged in the libel and testified to by 
the libellant. The charge of forced, filthy cohabitation, 
and the threat of introducing lewd women, is blasting to 
character, and no good man of ordinary good character 
could well be guilty of such conduct. 

2. There was no error in confining a witness who con- 
versed with the respondent to his sayings, and in declining 
to admit the impressions made upon his mind, under the 
facts elicited from the witness complained of in this case. 

8. The charge covers the requests about as fully as the 
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case demanded. If not, the divergence from the requests 
is not sufficient to require a new trial. The facts are over- 
whelmingly in favor of therespondent. The letters of his 
wife alone during the period of the alleged bad and cruel 
conduct, with the epithets of endearment therein, demand 
the verdict. 

4, The two rejected letters from her also to him, written 
after the separation, even if admissible, would not shake 
the truth of the verdict ; and the newly discovered testi- 
mony would as little affect it. It is a righteous verdict, 
and must stand. 

Judgment affirmed. 


Smiru. administrator, vs. Heap. 


. Where counsel agreed to try acase before the presiding judge, 

‘* who may direct the jury what verdict to find as between com- 
plainant and defendant, all questions being left to his decision 
upon the following agreed statement of facts,’’ and no right of ex- 
ception was reserved, was not this a submission of the case to the 
arbitration of the judge, and could exception be taken to: his de- 
cision? Quere? 
Where a husband made a policy of life insurance payable to: his: 
wife at his death, it became her property, and if she transferred it. 
to a creditor of her husband to secure his debt, such transfer was : 
void; and if, after his death, without any other consideration, she 
ratified such transfer, it would still be void, and the ratification: 
would not render it valid. 

- Section 2320 of the Code, which enacts that ‘‘ the assured may’ 
direct the money to be paid to his personal representatives, or’ 
to his widow, or to his children, or to his assignee ;: and upon 
such direction, given and assented to by the insurer, no other 
person can defeat the same; but the assignment is good ‘without 
such assent,’’ controls thiscase. The assured directed 'the money 
paid to his wife; he made no change, and no other person can 
do so. 

(a.) This principle is codified from 13 Ga., 365, and the obiter dicta 
in that decision do not modify it. 


December 22, 1885. 
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Arbitration. Practice in Supreme Court. Insurance. 
Husband and Wife. Before Judge Simmons. Bartow 
Superior Court. January Term, 1885. 


Reported in the decision. 
Joun W. Akrn, for plaintiff in error. 


J. A. Baxer, for defendant. 


Jackson, Chief Justice. 


This is a contest between Mrs. Head and Smith, admin- 
istrator of Gregg, over the money arising from a life policy 
of the husband of Mrs. Head on his death. The case was 
tried on the following agreement of facts : 


‘We hereby agree to try the above.stated case before the Hon. J. ° 
C. Fain, judge of Bartow superior court, or T. J. Simmons, judge 
presiding, who may direct the jury what verdict to find as between 
complainant and defendant, Smith, administrator, all questions be- 
ing left to his decision, upon the following agreed statement of 
facts: 

The transfer upon and of the policy of insurance in question, to-wit, 
policy No. 20,546, issued by tna Life Insurance Company, of Hart- 
ford, Connecticut, upon the life of John D. Head, payable to his wife, 
Lucy E. Head, was made by said Lucy E. Head to said Theodore E. 
Smith, as administrator, etc., without any consideration passing to 
her from the said Smith, administrator, or his intestate, or any one 
for him. It, the said transfer, was made to secure a debt due by 
John D. Head, the insured, to said Smith, as said administrator, etc. 
And at the time said policy was issued, said John D. Head was in- 
solvent, and he paid the premiums thereon with his money. Said 
John D. Head was, when said policy was issued, and ever sit:ce then 
till his death, the husband of said Lucy E. Head. Said policy to be 
in evidence also.’’ 


1. There is no reservation of the right to except to the 
direction given by Judge Simmons to the jury, but the 
agreement is that he “may direct the jury what verdict 
to find as between complainant and defendant, Smith, ad- 
ministrator, all questions being left to his decision upon 
the following agreed statement of facts,” etc. The agree- 
ment is an absolute submission of the whole matter to him 
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or Judge Fain for arbitration between the parties—the 
jury being a mere machine—a ministerial body to make 
a verdict just as the arbitrator determines. Can such an 
arbitration be brought here? It is doubtful, to say the 
least; but as we reach the same conclusion on the merits, 
we consider the case. 

2. A married woman’s property cannot be assigned by 
her or conveyed by her in any form to pay her husband’s 
debts. This policy, payable at her husband’s death, is her 
property. The policy is payable to her then. It is as 
much hers as any other property can be, as any note pay- 
able in the future, or any fee in remainder, or any other 
property not to be used by her till a certain event trans- 
pires. Therefore, when, in 1876, she made this transfer, 
attested by her husband as a witness, it was absolutely 
void, under the words of our statute. Code, §1783. That 
section declares that “‘ any sale of her separate estate made 
to a creditor of her husband in extinguishment of his debts 
shall be absolutely void,” and that “she cannot bind her 
separate estate . . . by any assumption of the debts 
of her husband.” This is a sale of her property to pay his 
debt to Smith, administrator of Gregg. It is absolutely 
void. The record does not show plainly that her husband 
was dead when she ratified this transfer, made in 1876, by 
another in 1879; but from the context in the pleadings, 
we suppose he was. It is immaterial. The last ratifica- 
tion or transfer was nudum pactum. It is agreed that no 
consideration of value passed to her, but it was to pay his 
debts. Therefore, it, the second one, being without any 
binding consideration—the ratification of a void thing or 
its renewal being void because the consideration was void, 
and no other valid consideration, it being agreed, being 
given for the transfer of 1879, it is as void as that in the 
life-time of the husband to pay his debts. 

3. But another statute controls the case. Section 2820 
enacts that “the assured may direct the money to be paid 
to his personal representatives, or to his widow, or to his 
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children, or to his assignee ; and upon such direction given 
and assented to by the insurer, no other person can defeat 
the same. But the assignment is good without such as- 
sent.” This is too plain for argument. The assured di- 
rected the money paid to his wife. He made no change. 
No other person can. 

That the section is codified from 13 Ga., 355, we have 
no doubt; but the deduction drawn from that fact by the 
very able and diligent counsel for plaintiff in error, that an 
expression of Chief Justice Lumpkin, intimating that cred- 
itors might still interpose to defeat the wife’s right, should 
be considered as part of the section or as modifying it in 
favor of creditors, so far from being legitimately drawn 
from its omission, strengthens the force of the statute as it 
stands and as it must mean from plain words. Judge 
Lumpkin’s remark was oditer, and the fact that the cream 
of the decision and opinion is embodied in the Code, and 
this remark left out, shows that the opinion of the court 
was codified, and the obiter was not, because the general 
assembly, and afterwards the constitution enacted the 
opinion on the points in issue as law, but passed by the 
obiter as not law. Nor could the codil ers well incorporate 
in the Code any remark, outside of the points in the case, 
as law, under their commission; the opinion on the facts 
and issues made, they could and did; and what they did, 
the legislature and convention made law, as laid down in 
section 2820 of the Code. 

We conclude that in any view of the case, under our own 
law, the money is Mrs. Head’s; and we deem it unneces- 
sary to follow counsel into the learning and elaboration of 
other points made upon text-books and adjudications under 
other laws and by other courts. Nor is it necessary to go 
into the means the assured used to pay the premiums, 
or his solvency or insolvency, as affecting creditor’s rights, 
because our statute, Code, §2820, allows no person to defeat 
the direction the assured gave to the payment, that is, to 
whom it should be made, at his death. 

Judgment affirmed. 
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WALKER vs. LOGAN. 


1. The verdict that the deed relied on in this case was a forgery, was 
supported by the evidence, it appearing that the deed purported to 
have been executed in 1835 and was not recorded until 1883, when 
the subscribing witnesses were dead, and shortly before the suit 
for the land was brought; and also that the alleged grantor could 
not, in fact, write his name, and signed interrogatories with his 
mark, denying the signatures of the deed, while the deed purported 
to be signed in writing. 

2. A certificate from the secretary of state, not certifying to a copy 
of the records in his office, but to the effect that he had examined 
the grant from the state, and from its appearance, thought it gen- 
uine, was not admissible. 

(a.) Were it admissible, it could hardly affect the result of the issue 
on the genuineness of the deed relied on. 

December 15, 1885. 


Deeds. Forgery. Record. Evidence. Before Judge 
BranuaM. Paulding Superior Court. February Term, 
1885. 


James L. Logan brought complaint for land against An- 
derson Walker. The plaintiff, by affidavit, raised an issue 
of forgery on a deed held by the defendant. On the 
trial, the jury found that the deed was not genuine. The 
facts on which the verdict rests are sufficiently stated in 
the decision. The defendant moved for a new trial, on 
substantially the following grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court rejected from evidence a grant 
from the state to Henry Carver (under whom both parties 
claimed ) ; also the following certificate from the secretary 
of state: 

‘“‘T hereby certify that, after a careful examination and inspection 
of the records of this office and the plat and grant for the lot of land 
number (628) six hundred and twenty-eight, in the third district and 
third section of Paulding county, I have no doubt that said plat and 
grant are genuine and issued by the state to Henry Carver, as the 


drawee of said lot, which grant bears date 11th day of June, 1834, 
and to which this certificate is attached.’’ 
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The motion was overruled, and the defendant excepted. 
W. E. Spinks; I. F. Tompson, for plaintiff in error. 
J. M. Spryxs, for defendant. 

Jackson, Chief Justice. 


On the trial of an issue, whether a deed was forged or 
not, under section 2712 of the Code, the jury found that 
it was a forgery, and thereupon the plaintiff in error made 
a motion for a new trial, the denial of which, on two 
grounds in that motion specified, brings the case here for 
review. 

. The verdict that the deed is a forgery and not the 
genuine deed of the grantor is supported by the evidence. 
The fact that, though executed in 1835, it was not recorded 
till 1883—nearly a half century thereafter—is a very 
strong evidence or circumstance of want of genuineness; 
and the fact that the grantor could not write his name, 
which is in writing on the deed, is stronger—I had almost 
said conclusive—evidence of the forgery; and the addi- 
tional evidence that he swears by interrogatories, signed 
only by his cross-mark, that he did not sign or make any 
such deed, would seem to clinch the truth of the verdict 
which pronounced it a forgery. On the other side, to 
overcome this overwhelming evidence, is testimony that 
the witnesses delivering it on the stand believe that the 
handwriting of the two dead witnesses to the deed is gen- 
uine. It is a feather weighing in scales against a ton of 
iron. 

2. If it had been error to exclude the grant from the 
state, with the certificate of the secretary of state thereon 
a new trial ought not to have been granted on account of 
that error, because it could not have changed the verdict 
on the issue of forgery of the deed. But it was not error, 
because the certificate of the secretary of state was not a 
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certificate of aught in his office recorded therein, but a 
mere expression of opinion that the grant from the state 
was genuine. It seems that he looked at the grant itself, 
and from its appearance thought it genuine. We know 
of no law which allows such an opinion by the secretary 
of state, certified to merely, and not sworn to as a witness, 
to be evidence in any, court on any trial. 

But we repeat that the genuineness of the grant was 
not the issue, but that of the deed; and*the fact that he, 
who was the grantee in the deed, was in possession of a 
grant from the state, believed by the secretary of state to 
be genuine, could hardly overcome the vath of the grantor, 
the fact that he could not write his name, and the failure 
to put the deed on record till all the witnesses to it were 
dead, and only just before the suit for the land, nearly half 
century after the deed was made. Really, it does seem 
that the counsel for defendant in error was right when he 
said that the facts demanded the verdict. 

Judgment affirmed. 


- Tue Mayor, etc., or Macon et al. vs. EARRIs. 


. Where a case in equity is tried on special issues of fact submitted 
to the jury, it is necessary that the judge propound only such broad 
questions and put such main issues as will enable him, from the 
answers thereto, the admitted or uncontested facts, the pleadings 
and the principles of law and equity, to decree on the entire case 
and adjudicate the rights of the parties To put sifting questions 
would tend only to confuse the jury, instead of drawing from them 
the main facts in the case. 

. The evidence being conflicting, the court below did not abuse his 
discretion in holding that it was sufficient to sustain the entire 
verdict, and each separate answer contained in it, and in refusing 
to disturb it. 

. The question at issue being the legality or illegality of the running 
of a railway car and engine on a street in acity and the measure 
of damages for the injury done to plaintiff's house and lot and the 
lessening of the value thereof, it was irrelevant to show that the 
porch of the plaintiff projectei upon the sidew ilk. Ifsuch projec- 
tion was illegal and a nuisance by reason of its illegality, the munici- 
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pal authorities could abate it, unless some license, or lapse of time, 
or other reason showing it to have been authorized or acquiesced 
in, should have legalized it. 

. Where the court properly charged onthe measure of damages and 
the character of the elements going to m ake up the damage in such 
a case, there was no error in refusing a long request to charge, con- 
taining an elaborate enumeration of the elements which do or do 
not make up the sum of damages in such cases, or to enumerate a 
multitude of such elements of damage ‘as may be considered or re- 
jected by the jury. 

. Where a judge does not certify the truth of grounds of a motion 
for new trial, but refers to the record, this court will not look to a 
stenographic report containing the questions and answers of wit- 
nesses and the remarks of the court and counsel in order to verify 
such grounds. It is a brief of the oral testimony which may be 
made a part of the record on motion for new trial, and there is no 
law allowing such a stenographic report to be filed as part of the 
record. 

-) The points do not seem to be of much materiality, even if veri- 
fied. 

. If property be damaged by an illegal act of a corporation, the presi- 
dent thereof cannot bar the right to recover or mitigate the dam- 
ages by an offer to buy the property from the injured person at a 
price put on it by any real estate agent, and such an offer is not 
admissible in evidence. 

. Where the presiding judge did not certify a ground of a motion for 
new trial, but said he did not remember it as counsel stated it, but 
‘the, however, is so confident of it, that I dislike to disapprove 
it,’’ this was, in effect, a disapproval. 

.) When a case in equity was tried on special issues of fact, if a 
question was propounded by complainant’s counsel at the conclu- 
sion of the argument, without notice to the respondent’s counsel, 
and was given by the court in his charge, if counsel for respond- 
ents desired an opportunity to be heard in argument in respect to 
such issue, he should have asked it; and if he failed to do so, a 
new trial will not be granted on that ground 
The re-opening of a case after it has been announced closed is a 
matter of discretion. Besides, the evidence offered in this case 
was cumulative in its character, and there was no abuse of discre- 
tion in refusing to re-open the case to admit it. 

. There was some evidence to support the finding of the jury that 
the road was built mainly for the benefit of the manufacturing com- 
pany, and the presiding judge having approved the finding, this 
court will not interfere. 

10. Verdicts must have a liberal construction, and should be con- 
strued so as to stand if practicable, and the judge may examine 
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the entire pleadings, the admissions in the answer and all undis- 
puted facts in making a final decree. So construed, the verdict in 
this case, finding on issues of fact, was sufficient, and was not so 
conflicting as not to enable the court to render a legal decree. 

11. The pleadings and verdict in this case were sufficient to author- 
ize a decree for damages against the Mayor and Council of Macon, 
who, for an annual stipend, authorized the damage to be done, if 
the road was run improperly and ultra vires. Nor does a guaranty 
against loss to the city relieve it from liability to the plaintiff. Be- 
sides, this court has held that the city was part and parcel of the 
combination, and that each of the corporations was liable. 

(a.) This covers the exception as to the liability of the manufactur- 
ing company for whose benefit the whole scheme was planned 
and executed, and of the street-car company, the charter of which 
was used for that purpose. 

12. The decree was not objectionable because it did not award dam- 
ages against individuals who were made defendants because inter- 
ested in the matter, but who were in nowise actors therein ex- 
cept as officers or members of two of the corporation who were 
made defendants, or as vendor of the charter of the street-car com- 
pany. 

13. If a railroad existed and was used in front of the property of the 
complainant, and was a standing cause of continuous damage to 

_ him, and was put there by a sham contrivance for private ends, it 
ought to be removed, and all interested therein should be decreed 
to remove it. 

(a.) If the individual respondents are not interested in its contin: 
uance, and did not, as individuals, take part in organizing and 
scheming to work the sham and operate the road, then itis right to 
omit or except them in the decree. But really they are not in the 
decree, ‘‘ said defendants,’’ referring to the three corporations. 

14. If the charter of the street railroad company has been misused 
to benefit private persons, and if, instead of being used to operate 
a road for the public, by a sham arrangement and contrivance, it 
has been used to operate it for a private corporation, its operation 
or use ought to be perpetually enjoined. 

January 5, 1886. 


Equity. Railroads. Verdict. New Trial. Corpora- 
tions. Municipal Corporations. Practice in Superior 
Court. Evidence. Damages. Decrees. Torts. Injunc- 
tion. Before Judge Simmons. Bibb Superior Court. 
April Term, 1885. 


This case, as made by the bill, will be found reported 
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in 73 Ga., 428. Upon its return from the Supreme Court, 
it was tried before a jury. To the report, as set out in the 
decision, it is necessary to add only that the grounds of 
the motion for a new trial were as follows: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2) to (10.) Because the second and the fourth to tenth 
findings, inclusive, of the jury were contrary to law and 
evidence (specifying them). 

(11.) Because the court refused to submit the following 
question requested by respondents: “Is the city of Macon 
liable for any damage; if so, how, and for how much?” 

(12.) Because the court refused to submit the following 
question to the jury: “Is the Bibb Manufacturing Com- 
pany liable in this case in any way except as a guarantor 
of the city of Macon; if so. in What other, how, and how 
much ?” 

(13.) Because the court refused to charged, that if the 
complainant had encroached on the sidewalk, this should 
be considered in assessing damages. 

(14.) Because the court refused to enarge: “ If the Ma- 
con Street Railroad Company built, and is operating by 
license from the city council the right to use the street 
with reasonable obstruction is not an element of damage, 
nor is the jolting over iron rails, nor the apprehension of 
the safety of children, nor are possibilities in case of sick- 
ness, nor inconvenience to visitors, nor obstructing ingress 
or egress, nor any fanciful or speculative damages or sen- 
timental injuries, elements of danger. The damage which 
the law recognizes must not be fanciful, but must be tan- 
gible and determinable by proof. It must be actual 
depreciation, based on substantial reasons shown by the 
testimony and all traceable to building and running of the 
road or both.” [In a note the presiding judge refers to 
the general charge on this subject. | 

(144.) Because the court admitted the following testimo- 
ny of Green J. Blake, over objection of respondents: ‘I do 
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not know that the running of steam-cars increases the risk 
of fire, but I suppose the insurance companies would charge 
more for insurance.’ [The court refers to the record.] 

(15.) Because the court rejected testimony of George S. 
Obear, to the effect that the purchasers of the street rail- 
road at sheriff’s sale did so on assurance of the directors 
that the franchise passed. [The court refers to the record. ] 

(16.) Because the court ruled out Hanson’s testimony, 
to the effect that when Harris first threatened suit, he 
offered to purchase his property at whatever real estate 
‘agents, selected by Harris himself, might appraise. 

(17.) Because the court refused to submit to the jury 
the question, “Was there a legal reorganization of the 
Macon Street Railroad Company, and is not the company 
in actual possession and control of the franchise, and is 
not said road being operated under said franchise?” 

(18.) Because the court refused to submit to the jury 
the question, “Was the Macon Street Railroad on Haw- 
thorne street constructed and run for the benefit of the 
Bibb Manufacturing Company only, or was it constructed 
and being operated for the public-—-whoever desired it ?” 

(19.) Because the court refused to submit to the jury 
the following questions: “What was the value of Peter 
Harris’s property on Hawthorne street in 1881 before build- 
ing the road? Its value at the timeof filing the bill? Its 
rental value before road constructed? Its rental at the 
time of filing bill?” 

(20.) Because the court erred in submitting to the jury 
the question, “‘ Was the new organization a fair business 
transaction, or was it a sham to enable the Central Rail- 
road to get possession of the street railroad mainly for the 
benefit of the Bibb Manufacturing Company ?” without 
having first submitted the same to respondents’ counsel 
and given them an opportunity to discuss the same to the 
jury. [Note by the court: “I do not remember this as Mr 
Davis states it. He, however, is so confident of it, that I 
dislike to disapprove it.”’] 
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(21.) Because the court erred in not permitting respond. 
ents to re-open the case after announcing closed, and to 
take testimony of A. P. Collins as to damage to Harris’s 
property. 

[To this ground the court added the following note: 

‘* The taking of the testimony in this case consumed the entire day. 
Night was coming on, and I announced that I intended to get through 
with the evidence before I adjourned. Counsel went on for some- 
time after this, and finally said they were through, with the excep- 
tion of above, who was detained by sickness in his family. They 
asked leave to introduce him in the morning, which was agreed to by 
court. Dr. Collins was then in the court, and had been there all day. 
It is true that Mr. Harris stated next morning what he states in this 
ground. Mr. Davis, who had examined the witness, stated that he 
did not forget Collins, but had changed his mind. I refused to allow 
him to be introduced, as it would have re-opened the whole case.’’} 

(22.) Because the finding of the jury to 3d question is 
contrary to evidence. 

(23.) Because the verdict and finding of the jury are 
conflicting, insufficient, do not settle the material issues; 
and not sufftcient to authorize any intelligent decree. 


Hitt & Harris; Harpeman & Davis, for plaintiffs in 
error. 


L. N. Wuirtte; C. L. Bartiett; Gustrxn & Hatt, for 
defendant. 


Jackson, Chief Justice. 


This record unfolds the trial of the case of Peter Harris 
against the Mayor and Council of Macon, the Macon Street 
Railroad Company, the Bibb Manufacturing Company and 
certain individuals, before the jury, the case on demurrer 
having been tried by this court at the September term, 
1884,* and the equity of the bill in its general bearings on 
the three corporations having been then affirmed on said 
demurrer. A verdict was returned on the trial before the 


*73 Ga., 428. 
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jury favorable to Harris, and a decree entered thereupon 
for damages, for an injunction, and the removal of the 
track. Whereupon the case was again brought here on a 
motion for new trial and errors assigned on the decree. 

1. In respect to the motion for a new trial, it should be 
understood that the cause went to the jury on issues pre- 
sented to them by the court, and the refusal to propound 
certain questions or issues requested by the plaintiffs in 
error makes one of the errors assigned. At the present 
term, in the case of Coleman, sheriff, et al. vs. Slade & 
Etheridge, it is held that it is necessary that the judge pro- 
pound only such broad questions and put such main issues 
as will enable him, from the answers thereto, the admitted 
or uncontested facts, the pleadings and the principles of law 
and equity, to decree on the entire case, and adjudicate the 
the rights of the parties. It was further held that to put 
sifting questions would tend but to confuse the jury, in- 
stead of drawing from them the main facts of the case. It 
seems to us that the judge below followed this rule before 
it had been laid down here in that case, and committed no 
error in declining to sift the jury further. This covers the 
17th, 18th and 19th grounds of the motion for a new trial, 
while the 11th and 12th grounds, while also narrow and 
sifting questions are requested to be put, make rather 
issues of law than of fact. 

2. The Ist, 2nd, 3d, 4th, 5th, 6th, 7th, 8th, 9th and 10th 
grounds of the motion for a new trial are based upon the 
allegation that the entire verdict and each separate answer 
of it are contrary to and without evidence to sustain it. 
On examining the record, we cannot hold that the judge 
of the superior court abused that discretion, which the 
statute gives to him and not to us, in reviewing evidence 
before him and the jury, and awarding a new trial or de- 
nying it where facts are contested. There is conflict here, 
and the verdict with the tefusal of the court below to dis- 
turb that verdict settles that conflict. 

8. We cannot see what relevancy the projection of the 
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porch of the plaintiff upon the sidewalk had upon the 
legality or illegality of the running a railway car and en- 
gine on the street, or upon the measure of damages for 
the damage to his house and lot and the lessening of its 
value by the running steam cars on the street. If the 
projection of his porch was illegal, and a nuisance by rea- 
son of its illegality, the authorities of Macon could abate 
it, unless some license, or lapse of time, or other reason 
showing it to have been authorized or acquiesced in should 
have legalized it. But how it could be set-off to damages 
in a suit of this sort is not apparent, and therefore we can 
see no error in refusing the request to charge complained 
of in the 13th ground. 

4, The request contained in the 14th ground is quite 
lengthy, and contains many particulars. In such cases, 
where the court properly charges on the measure of dam- 
ages, and the character of the elements which go to make 
damage in such a case as this, there is no error in refusing 
such an elaborate enumeration of the elements which do 
or do not make up the sum of damage in such cases; or 
to enumerate a multitude of such elements of damage as 
may be considered or rejected by the jury. The general 
charge covers the point so far as is necessary to enlighten 
the jury and elucidate the issues. 

5. The 144 and 15th grounds of the motion relate to the 
admission and rejection of evidence. The judge does not 
certify the truth of these grounds, but refers to the record, 
we suppose, of the questions and answers taken down by 
the stenugrapher, for their verification or refusal to verify, 
or their modification. We areignorant of any law which 
allows such questions and answers to be brought here, or 
filed of record, on a motion for a new trial, or otherwise 
made record. It is a brief of the oral testimony that may 
be made record on motions for a new trial, and not the 
stenographer’s report of questions and answers and re- 
marks of counsel and the court on the examination of wit- 
nesses. We therefore decline to verify by looking to an 
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illegal record for a verification which the judge ought to 
make on the motion for a new trial, or decline to verify 
on the same motion. The points do not seem of much 
materiality even if verified. 

6. The offer of Mr. Hanson to purchase the property 
of the defendant in error at a price put on it by any real 
estate agent, was not admissible. If a man’s property be 
damaged by an illegal act of another person, the president 
of that other artificial person cannot bar the right to recover 
or mitigate the damage by an offer to buy out the injured 
person. The party injured has the right to keep his home 
and live in it free from illegal encroachment by anybody 
upon it, or unauthorized damage done by anybody to it. 
This disposes of the 16th ground. 

7. The 20th ground is that the court should not have 
submitted this to the jury: “ Was the new organization a 
fair business transaction, or was it a sham to enable the 
Central Railroad to get possession of the street railroad 
mainly for the benefit of the Bibb Manufacturing Com- 
pany?” “ For the following reasons, this question was pro- 
pounded by complainant’s counsel at the conclusion of the 
argument. No notice was given thereof to respondent’s 
counsel, they not knowing such a question was to be pro- 
pounded until read to them by the court in his charge. 
Respondent’s counsel, not therefore having any opportu- 
nity to discuss its effect or the applicability of the evidence 
thereto. Nor did the court in the charge to the jury 
therein present the theories of the respondent in reference 
thereto.” The presiding judge does not make a clean 
verification of the above, but says, “I do not remember 
this as Mr. Davis states it. He, however, is so confident 
of it that I dislike to disapprove it.” Does not the judge 
disapprove it, though disliking todo so? It strikes us so. 
It is his recollection which must govern. Confidence and 
emphasis by counsel, however high his character, should 
not induce the judge to certify what he himself cannot 
remember. To do so would be, perhaps, unjust to the 

v 75-49 
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other side. They might deny with equal asseveration of 
what was their memory, and to determine between them 
by confiding in one rather than the other would involve 
the judge in trouble, and weaken his power with the bar. 

Even, however, if verified, we are clear that a new trial 
ought not to be granted, for the reason that counsel did 
not then, when first he heard it read, ask to be heard upon 
that issue. Shall a long case be tried over again to permit 
him to argue a point which he did not ask leave to argue 
on the trial, though at a late stage of it? We think 
not. Besides, we incline to think that counsel ought to 
know the prominent issues which must arise in the case 
and discuss them; and the court is hardly bound to reveal 
them, by the law, until the charge. Under the old system, 
counsel have been often astonished at prominence given 
to a point in the case in the charge, yet no new trial could 
be had therefor. Then the verdict was general; now 
special. Then issues were presented in the charge orally ; 
now in writing. We hardly see much difference between 
the two. 

But be this as it may, counsel should have asked to be 
heard ; failing to do that, he is precluded from having the 
entire case tried over again to hear his views on a single 
point. 

8. The 21st ground relates to the refusal of the court to 
open the case to examine another witness. If there had 
been anything in the point, it is blunted by the explana- 
tion of the judge appended to the ground. These matters 
must be in his discretion. The evidence, if in, would have 
been cumulative on a conflicting point, and if discovered 
anew, would not have availed for a new trial. Much less 
should it avail, when the judge had announced the case 
for evidence closed, after notice openly given that he 
would close on that day. To open what he certifies would 
have been the whole tide of evidence pro and con, more and 
more cumulative on each pile, was a question for him alone, 
and except when the power inherent in the nisi prius judge 
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is abused damagingly to a party, this court should hold 
off its reviewing hand. 

9. The 22d ground attacks the finding of the jury that 
the road was built mainly for the Bibb Manufacturing 
Company, as unsupported by evidence. The judge ap- 
proves the finding. There is some evidence surely to sup- 
port it. That bars our interference. 

10. The 23d and last ground is that the finding on the 
several issues conflicts, does not cover the material issues 
in the case, and is not sufficient to decree upon. Consid- 
ering that verdicts must have a liberal construction, and 
should be construed so as to stand if practicable, and con- 
sidering that the judge may examine the entire pleadings, 
the admissions in the answer, all undisputed facts, and 
bring all before him to make a final decree, we hold that 
the verdict is sufficient, and not conflicting to the extent 
that it may not be construed to make a consistent narra- 
tive of the true facts at issue, and enable the court, with 
the adjuncts referred to, to adjudicate the cause and make 
an intelligent and legal decree. 

The jury find that the present organization of the Macon 
Street Railroad Company derived its title solely from Mrs. 
Hill; that at the time the members organized they did not 
have a majority of the stock, but acquired it afterwards ; 
that the road was constructed on Hawthorne street mainly 
for the Bibb Manufacturing Company, but is open to the 
use of the public when they desire to use it; that the prop- 
erty of the defendant in error has been lessened $1,500.00 
in value by this road; that he has been damaged $100.00 
per annum since steam was used up to the time of trial; 
that if the railroad remained his permanent damage would 
be eighteen hundred dollars; that the new organization of 
the Macon Street Car Company was not a fair business 
transaction, but a sham to get possession for the benefit of 
the Bibb Manufacturing Company ; that the present Street 
Railroad Company has no property, and that it owes no 
debts. From the several questions and answers the above 
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summary isclearly deduced as the verdict of the jury, and 
upon it the following decree was entered, which will bring 
us to the consideration of the exceptions to that decree, 
there being no error, in our judgment, to the denial of a 
new trial before another jury. 

11. This is the decree: 


‘* That the complainant do recover of and from the defendants, the 
Macon Street Railroad Company, the Mayor and Council of the city 
of Macon and the Bibb Manufacturing Company, damages at the rate 
of one hundred dollars per annum from the 26th day of October, 
1881, until their compliance with the second clause of this decree, 
and that upon the application of complainant’s counsel execution 
may issue therefor. 

‘2d. That within thirty days from the date of this decree, said de- 
fendants do proceed to remove from Hawthorne street in front of the 
premises of complainant, to-wit, lots nine and ten of the southern 
range of two acre lots in the city of Macon, the railroad laid down 
upon said street, by or under the authority of said defendants, and 
that they and their confederates and agents be perpetually enjoined 
from using any railroad track upon said street; and that this clause 
of this decree may be enforced by attachment. 

‘3d. That the costs of this case be paid by respondents, and thai 
execution do issue therefor. July 13th, 1885.”’ 


Upon this decree error is assigned on seven grounds. 
The first is, “ Because the pleadings and verdict did not 
authorize the money decree for damages against the Mayor 
and Council of the city of Macon.” Why not? The city au- 
thorized, for an annual stipend, the damage to be done, if 
the road was run improperly, and wltra vires. Not a foot 
of it could have been built and fire engines worked thereon 
but by her leave. It is undisputed in this record that she 
granted the leave; the jury found the quantum of damage, 
and the city is responsible therefor. Of course, she may 
recover from her guarantor against loss, but that does not 
relieve her from liability to Harris. Besides, as held when 
the case was here on demurrer, she was part and parcel of 
the combination, and each and all are liable, which covers 
also the next two assignments, the Bibb Manufacturing 
Company and the street car company are neither of them 
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responsible for damages. It was for the benefit of the 
Bibb Manufacturing Company that the whole scheme was 
planned and executed, and the street car company is the 
very person which, by its charter, gave the only shadow 
of authority there was to operate the road at all. 

12. The fourth assignment is because the decree should 
have been also entered against the other defendants—al- 
luding to the individuals made defendants, because inter- 
ested in the matter, but in nowise actors therein except 
as officers or members of two of the corporations, or vendor 
of the street car company’s charter, and, therefore, not such 
actors as required a decree for damages against them. 

13. The fifth assignment is that the pleadings and ver- 
dict did not authorize the removal of the road from the 
front of complainant’s property, by all the respondents. 

If it was there, a standing cause continuously of dam- 
age, and put there by a sham contrivance for private ends, 
to-wit, the benefit of the Bibb Manufacturing Company, it 
ought to be removed, and all interested therein should 
be decreed to remove it. If the individual respond- 
ents are not interested in its continuance, and did not, 
as individuals, take part in organizing and scheming 
to work the sham and operate the road, then it is 
right to omit or except them in the decree. But really 
they are not in the decree. “Said defendants” refers to 
the three corporations, not to them. It is enough that it 
operates upon the city, the manufacturing company and 
the street car company; they will remove it, and that is 
all that is necessary. This last remark covers the 6th 
assignment of error on the decree, that being, because it 
required the city and the manufacturing company to re- 
move it, as well as the street car company. We think, as 
all combined to do the illegal thing, all ought to undo it, 
and that the verdict, pleadings and undisputed facts com- 
bined authorized the decree against the three. 

14. The 7th assignment of error is the perpetual injunc- 
tion. If the charter of the street railroad company has 
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been misused to benefit private persons; if, instead of being 
used to operate a road for the public, by a sham arrange- 
ment and contrivance, it has been used to operate it for a 
private corporation, its operation or use ought to be per- 
petually enjoined. The injunction is upon the facts made 
in the pleadings, upon undisputed facts, and upon the ver- 
dict. In their light, it must be read and will be read. It 
contemplates this scheme and this road and its user under 
these facts, and it enjoinsits use forever. Should the gen- 
eral assembly grant a charter for such a road, and should 
it be used bona fide for the public, regularly running every 
day, under a charter not purchased for private use, then, 
under such grant from the general assembly, a case would be 
made upon which this injunction would not operate. Upon 
the road, as it now stands, it does, and under the finding 
of the jury and the approval thereof by the presiding judge, 
it ought to operate forever. 
Judgment affirmed. 


RuttepGeE et al. vs. McFARLanp, 


1. In Gresham vs. Johnson et al., 70 Ga., 631, this court held that an 

exemption made to one as the head of a family, under §2040 of the 
Code, did not alter, change, or in any manner affect the debtor’s 
title to the property so exempted, but devoted it to a special use, 
and to that extent imposed a charge or incumbrance upon the 
estate; and when the family was broken up, either by the death 
of the dependent members, or by the sons attaining their majority, 
in case they were otherwise sui juris, or the marriage of the daugh- 
ters or death of the wife, the property thereby became disencum- 
bered and was liable to the debts of the owner of the legal title; 
that the use was then fully executed, and was at an end. This 
ruling is now affirmed. 
Prior to the setting apart of property as an exemption to the debtor, 
there was nothing to prevent him from alienating or mortgaging 
it, nor did the exc mption prevent the foreclosure of a prior mort- 
gage, but the property set apart could not be seized or sold by the 
execution issuing from the judgment of foreclosure, so long as the 
exemption continued. When it terminated, the process could be 
enforced. 
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8. The decree claimed to be conclusive and binding between the 
parties in this case decrees to the members of the debtor’s family 
fifty acres of land, to the extent to which it was set apart to him 
in his lifetime, and enjoins interference with the possession 
thereof under and by virtue of any right or title acquired under and 
by reason of the sheriff’s sale under the mortgage fi. fa., as set out 
in complainant’s bill. The mortgage, judgment and execution 
were decreed to be valid, as likewise was the sale of the remainder 
of the premises under the same, and the title thereto was con- 
firmed. It did not, however, touch the question of the party in 
whom the title to the property vests upon the termination of the 
use for which it was exempted, nor does it restrain the execution 
of the process when the encumbrance created by the exemption 


is removed. 
December 15, 1885. 
















Homestead. Title. Levy and Sale. Mortgage. Debtor 
and Creditor. Res Adjudicata. Before Judge Branuam. 
Walker Superior Court. February Term. 1885. 
















On January 1, 1881, a mortgage fi. fa. in favor of X. G. 
McFarland against George W. Willis was levied on fifty 
acres of land in land lot 31 of the ninth district and fourth 
section of Waiker county, and a claim thereto was inter- 
posed by Mary C. Rutledge e¢ a/., children and grand- 
children of Willis. On the trial, the case was submitted 
to the presiding judge without a jury. The following facts, 
in brief, appeared: 

In 1866, Willis made a mortgage on lots numbers 30 
and 31 to secure certain notes which were in renewal of 
notes originally given for purchase money of the land. 
In January, 1869, fifty acres of lot 31 were set apart to 
Willis, as an exemption, under §2040 of the Code. In 
February of that year, the mortgagee obtained a judgment 
of foreclosure, and in June the two entire lots of land were 
levied on, and in August were sold, the plaintiff becoming 
the purchaser at sheriff’s sale. In 1877, Willis died. At the 
time the exemption was granted, Willis had a daughter of 
full age, but unmarried, living with him as a member of his 
family. In 1878, a bill was filed by the present claimants 
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against the plaintiff, alleging that Willis was imbecile and 
incompetent to contract when he gave the mortgage; that 
he did not understand the nature of the foreclosure pro- 
ceedings, and did not know when, and for what the land 
sold; that the plaintiff was his brother-in-law, had in- 
fluence over him, and took advantage of his condition; 
that plaintiff bought the land for about one-twentieth of 
its value; that fifty acres had been set apart as a home- 
stead, and the sale was void. This bill was answered by 
the present plaintiff, who denied the allegations of fraud, 
imbecility, etc., and alleged that Willis was not, in fact, 
the head of a family, and the exemption was void; that if 
he was entitled to any exemption, it only gave him a life 
estate or an estate during the existence of his family, which 
terminated at his death; and that the sheriff’s sale carried 
all but this life estate in the fifty acres. The jury found 
for the present plaintiff (then defendant), except as to the 
fifty acres exempted, and a decree was entered as follows: 


‘‘Complainants do recover of defendants in relation to the fifty 
acres of land mentioned in said bill set apart to said George Willis 
in his lifetime, to this extent, that said defendants be enjoined from 
interfering with the possession of said fifty acres of land so set apart 
as an exemption, surveyed and platted under and by virtue of any 
right or title of sheriff’s sale under and by virtue of the mortgage fi. 
fa. as set out in said bill of complainant; and it is further decreed 
that the said mortgage, judgment and execution mentioned in said 
bili are valid, and the sale of the residue of the premises mentioned 
in said bill is regular and valid, and that defendants’ title thereto 


is confirmed.’’ 


It was admitted that, when the bill was filed, all of the 
claimants were of full age and married, except two chil- 
dren of a deceased daughter of Willis, and that they lived 
with their father in Catoosa county, and constituted no 
part of the family of George W. Willis. It was admitted 
that a son-in-law of Willis was in possession of the prop- 
erty levied on, and that it had never been divided among 
Willis’s children. The claimants insisted on three posi- 


tions* 
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(1.) That the case was res adjudicata by reason of the 
bill and decree. 

(2.) That Willis could not make a valid mortgage on 
the fifty acres in dispute, except in the manner pointed 
out by the statute for encumbering homesteads. 

(3.) That the title to the property exempted vested in 
the children of Willis, and could not be levied on under a 
fi. fa. against him. 

The presiding judge overruled these positions, and held 
the property subject. The claimants excepted. 


W. H. Payne; I. E. Saumare, for plaintiffs in error. 


F. W. Copetanp; Harrison & Prxpies, for defendant. 


Hatt, Justice. 


The record raises for adjudication the following ques- 
tions: 

(1.) Whether the land exempted under section 2040 of 
the Code vests in the children of the debtor the title to the 
same after his death, and relieves it from the lien created 
by a mortgage executed before the exemption was al- 
lowed. 

(2.) Whether the land thus exempted, after the execu- 
tion of the mortgage, can be said to have a lien created 
thereon, or to be encumbered or conveyed contrary to the 
provisions of laws inhibiting the party to whom the ex- 
emption is allowed from alienating or encumbering it, 
unless it be sold by the debtor and his wife, if any, jointly, 
with the consent of the ordinary, and the proceeds shall 
go to the use of the debtor’s family. 

(3.) Whether the plaintiff is concluded by a decree in 
chancery, made upon a suit between these parties respect. 
ing the exemptionin question, and the enforcement of the 
lien created by the mortgage executed by the debter to 
the plaintiff and on which an execution issuing upon the 
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foreclosure of the mortgage in the lifetime of the mort- 
gagor was levied after his death, 

1. The question made by the first assignment of error was 
passed upon by us in Gresham vs. Johnson et al., 70 Ga., 
631,in which we held that an exemption made to a party, 
for the use of himself and a minor son, under section 2040 
of the Code of 1873, did not alter or change or in any 
manner affect the debtor’s title to the property so ex- 
empted, but devoted it to a special use, and to that extent 
imposed a charge or encumbrance upon the estate, and 
when the family was broken up, either by the death of its 
dependent members, or by the sons attaining their majority, 
in case they are otherwise su? juris, or the marriage of the 
daughters, or death of the wife, the property became 
thereby disencumbered and was liable to the debts of the 
owner of the legal title;.that the use was then fully exe- 
cuted and was at an end. 

It is now insisted that in rendering this judgment, 
the act of the 18th of March, 1866, was overlooked by 
this court and that the act confers upon the family of 
the debtor the title to the property exempted, and after 
his death it passed to them in fee simple. If this bea 
correct construction of that act, then this decision re- 
peals it, for the case was as much within its provisions 
as that now under consideration. But neither the able 
and experienced judge of the superior court (Pottle), 
who determined it, nor the learned and accurate counsel, 
who argued it both in that court and in this, held that 
view of the statute, now insisted on, so faras we know, for 
the first time. The Code of 1863, Pt. 2, Tit. 3, Ch. 2, 
Art. 4 and Section 3, together with this act, contains the 
law regulating the rights of these parties. By its provis- 
ions, the property exempted is for the use and benefit of 
the debtor’s family. After it is set apart, no lien can be 
created thereon, except in the manner therein specified ; it 
is not subject to levy. and sale by virtue of any process. 
If the husband refuses, the wife or any next friend for her 
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may apply for the exemption ; after it is assigned, an officer 
knowingly levying on it is declared a trespasser, and made 
liable to suit, and if from any cause it has not been laid 
off, a party purchasing it with notice takes it subject to 
“this incumbrance,” 2. e. the exemption. Fifty acres of 
land is exempted to “the head of the family,” and five 
acres to each child under sixteen years of age. Section 
2021 of this Code declares that “the property exempt 
under this law shall be for the use of the wife during her 
life, and at her death shall be equally divided between her 
children under the age of sixteen years.” It will thus be 
seen that the family have nothing but the use of the prop- 
erty, which is something distinct from the title; the wife 
has this use for her life, and at her death it passes to her 
children under sixteen years of age. It is not to be over- 
looked in determining the. question of title to the property 
included therein, that the exemption is by the Code dis- 
tinctly designated “an incumbrance.” These provisions 
of the law were modified by the act of March 8th, 1866 
(Acts, p. 29), which is entitled “ An act to amend part 2d, 
title 3d, chapter 2d, article 4th, section 3d of the Code 
of Georgia.” Section 1 of the act extends the benefit of 
this part, title, etc., of the Code to intestate insolvent 
estates, in all cases wherein there is a widow or child or 
children of the intestate living. Section 2 so amends sec- 
tion 2021 of the Code as to make it read “ for the use of 
the wife or widow, and at her death or intermarriage to be 
equally divided between the children of her former marriage 
then living.” It is clear that a man who, as the head of a 
family, had taken an exemption under this Code, is not 
within either section of this act. And construing the last 
section of the act in pari materia, with the enactment which 
it was its purpose to amend, we are satisfied that it made 
no change as to the persons entitled to participate in the use 
of the property exempted, except to the extent that the 
widow, upon her second marriage, ceased to be a member 
of her former husband’s family and to have a right, in that 
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event, to use the property. It passed to children named in 
the Code, just as it would have passed had she been dead. 

The object of such legislation is to provide for,those to 
whom the parent owed a support, and we held, under a 
statute enacted for a similar purpose, which gives to the 
widow an action to recover damages for the homicide of 
her husband, or where there was no widow but children, 
then to the children, that it did not include such children as 
were adults at the death of the parent. Mott vs. The Central 
Railroad and Banking Company,70 Ga.,680. That statute, 
in its terms, made no distinction between adult and minor 
children, but looking to its object, we concluded that we 
could only carry into effect the intention of the legislature 
by conferring the right of action on the minor children, 
and by distributing among them, where there was no 
widow, the amount of the recovery. We are well satisfied 
with the conclusion reached both in this and in the other 
case cited. It follows from these decisions that there was 
no error in the ruling of the court upon this question. 

2. We are unable to agree with the learned counsel for 
plaintiff in error, that a lien created by a mortgage prior 
to setting apart as an exemption to the debtor a portion of 
the property covered by the mortgage is such an incum. 
brance as he cannot make upon the property, except in 
accordance with the provision of law and in the manner 
therein specified. The very terms employed are directly 
opposed to the idea; there was nothing to prevent him 
from alienating the property before it was incumbered 
with the use created by the exemption, and if he could 
have conveyed it absolutely, why could he not have sold 
it conditionally? The exemption could not prevent the 
foreclosure of the mortgage upon the property set apart 
after the execution of the mortgage for the use of the 
debtor’s family; but that it could not be seized and sold 
by the execution issuing from the judgment of foreclosure 
is true. This, however, did not destroy the process; it sus- 
pended its operation as to this particular property only so 
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long as the exemption continued. When it terminated, 
there was no reason why the creditor should be longer re- 
strained from enforcing it; the impediment to its full exe- 
cution having been removed, there was nothing to stay 
its progress. 

3. The decree insisted upon as conclusive and binding 
on the parties to this suit is not before us for review, and 
whether it is sustained by the law is immaterial, as we 
are at liberty to determine its effect only in its relation 
to the questions involved in this litigation; if it adjudicates 
and finally passes upon them, then it is conclusive on the 
rights now in controversy. But a careful examination of 
the record in that case leads to the conclusion that it set- 
tles none of the material points made by the issues now de- 
termined ; it decrees to the complainants, who were mem- 
bers of the family of George Willis in his lifetime, the fifty 
acres of land to the extent that it was set apart to him as 
an exemption in his lifetime, and enjoins the defendants 
‘from interfering with the possession of said fifty acres 
of land so set apart as anexemption,” under and by virtue 
of any right or title acquired by them by reason of 
the sheriff’s sale under the mortgage ji. fa., as set out in 
complainant’s bill, at which he became the purchaser. 
The mortgage judgment and execution were decreed to 
be valid, as was likewise the sale of the remainder of the 
premises under the same, and the defendant’s title thereto 
was confirmed. It will be seen that this decree does not 
touch the question of the party in whom the title to the 
property vests upon the termination of the use for which 
it was exempted, nor does it restrain the execution of the 
process when the incumbrance created by the exemption 
is removed. The material points in litigation between 
these parties were not thereby adjudicated, and so they 
cannot in any wise be considered res adjudicata. The record 
discloses no error, and leaves us no alternative but to order 
the judgment affirmed. 
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ArNETT vs. THE Boarp oF COMMISSIONERS OF DEcATUR 
County. 


1. Where a suit was brought against the board of county commis- 
sioners of Decatur county, naming them, alleging that they had 
injured and damaged the plaintiff by proceeding, as such commis- 
sioners, to deprive him of acertain bridge and ferry franchise, and 
appropriating to the public use not only such franchises, but a 
portion of the lands belonging to him, by entering thereon, and 
had commenced and continued to lay offa public road on both 
sides of the river running there, and to erect a bridge over that 
stream within thirty or forty yards of the site on which plaintiff’s 
bridge stood, and that they were preparing to use the same for the 
benefit of the public, this was designed as a suit against the county, 
and the board of commissioners, as agents of the county, were 
made parties instead of the county itself. 

-) Since the constitution of 1877, all suits by or against a county 
must be in the name of the county. No legislative action was nec- 
essary to put this positive requirement of the constitution into 
operation, and provision had been made for service where the 
county was a party. 

. Such a suit having been brought against the board of county com- 
missioners, it could not be amended by making the county a party ; 
nor could it be amended by striking the name of the board of 
county commissioners and changing the suit into one against the 
commissioners as individuals. 

. It is unnecessary to decide whether the action against the county 
is barred because of a failure on the part of the plaintiff to present 
his claim within twelve months 
October 27, 1885. 


Actions. Counties. Constitutional Law. Amendment. 
Before Judge Hansett. Decatur Superior Court. No- 
vember Adjourned Term, 1884 


Reported in the decision. 
Lyoy & GresuaM, for plaintiff in error. 
D. A. Russett, by J. H. Lumpxry, for defendants, 


Hatt, Justice. 


When this case was called for trial in the superior court, 
a motion was made to dismiss it hecause it was improp- 
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erly brought against the board of commissioners of Decatur 
county,—that the suit was not maintainable against the de- 
fendants, as such commissioners; and the court having in- 
timated an intention to sustain the motion, plaintiff then 
asked leave to amend, first, by striking from the declara- 
tion the words “Board of commissioners of Decatur county,” 
so that the suit should proceed against the persons named 
as such county commissioners individually ; and, secondly, 
by making the county of Decatur a party defendant to the 
suit, as counsel for original defendants had announced to the 
court, on arguing the motion to dismiss, that he represented 
the county, and not the board of commissioners. The 
leave asked to amend was refused, and the court then sus- 
tained the motion to dismiss the suit, and these are the 
errors alleged. 

1. We think there can be little doubt that this was a 
suit against the county, and that the purpose was, if it had 
been successful, to obtain a judgment which would bind 
the county corporation. The petition set out by alleging 
that the board of county commissioners of the county of 
Decatur, to-wit, John P. Dickinson and four others, whose 
names were given, had injured and damaged petitioner 
ten thousand dollars, and proceeded to show that they, as 
such commissioners, had deprived him of a certain ferry 
and bridge franchise, and had appropriated to the public 
use, not only such franchises, but a portion of the lands 
belonging to him, by entering thereon, and had commenced 
and continued to lay off a public road on both sides of 
Flint river, and to erect a bridge over that stream within 
thirty or forty yards of the site on which plaintiffs bridge 
stood, and that they are now prepared to use the same for 
the benefit of the public, ete . When it is remembered 
that it is incumbent upon the counties to open roads and 
erect bridges across streams for the public accommodation 
and convenience, and that the board of commissioners are 
the agents of the county for the performance of this duty, 
we apprehend the character and purpose of this action is 
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hardly questionable. It was designed as a suit against 
the county, and the board of commissioners, as agents of 
the county, instead of the county itself, were made defend- 
ants. A county cannot be proceeded against in this way; 
before it can be called upon to answer to suits against it, 
the action must name it, and not its agents, as defendants. 

By a provision of the constitution of 1877 (Code, §5222), 
it is declared that ‘“ each county shall be a body corporate, 
with such powers and limitations as may be prescribed by 
law. All suits by or against a county shall be in the name 
of the county.” 

It was insisted by counsel that this requirement of the 
constitution would not be operative without legislation to 
carry it into effect, and that no provision had been made 
as to the persons on whom process could be served, where 
a county was the defendant. We think otherwise. The 
direction as to the proper and only proper parties is positive, 
and existing legislation has made provision for service in 
cases where a county is the defendant. Oode, §§491, 492. 
In Bennett et ux. vs. Walker et al., 64 Ga., 326, the suit 
was brought in the name of commissioners, instead of that 
of the county, and it appearing that the county was the party 
really interested, this court, in reversing the judgment 
and ordering the suit dismissed, held that, under this 
provision of the constitution, all suits by or against a 
county must be in the name thereof, and that it followed 
where the county magistracy, such as commissioners, sue 
for land officially in their own names, no recovery can be 
had. It is true, that was an action of ejectment, and it is 
added, “that they could not maintain the suits, if they 
had no possession of the land, and if the title was not in 
them, but in the county ;” but we do not perceive that the 
peculiar character of the suit distinguishes it from others 
in which the right of action is in the county, or where the 
liability is upon it for a violation or invasion of the rights 
of private persons, by their agents, acting officially within 
the scope os their authority, such as laying out and main- 
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taining roads and bridges, and the appropriation of lands 
belonging to others, for such public purposes. It is there- 
fore evident that the judgment dismissing this suit was 
imperatively demanded by this constitutional provision, 
unless the amendments offered should have been allowed. 

2. We are of opinion that the court was right in refus- 
ing each of them. To maintain that a suit which had not 
been brought against a county as a corporate body could 
be so amended as to make the county, with others, a party 
would, as it seems to us, be not only an evasion of the 
stern legal requirements already invoked, but would be in 
open violation of section 3480 of the Code, which forbids 
the allowance of an amendment adding a new and distinct 
cause of action or new and distinct parties, unless expressly 
provided for by law. We know of*no such provision. 

What is true of this amendment is likewise true of the 
proposition to strike from the declaration words which 
would have changed the suit from one against the commis- 
sioners officially to one against them in their individual 
capacity. Code, §3258, and citations; Gill vs. Tison et al., 
61 Ga., 161; Tiller vs. Spradley, 39 Ga., 35. 

3. Another question has been made and argued in this 
case, but which does not seem to have been passed upon 
by the court below. It is insisted that no action could be 
maintained against the county unless the plaintiff’s claim 
had been presented to and refused by the board of county 
commissioners, and not then unless it had been brought 
within a year from the date of the refusal, and the follow- 
ing citations were made as applicable to this position: 
Code, §507; Powell vs. The County of Muscogee, 71 Ga., 
587; Maddox vs. The County of Randolph, 65 Id., 216. 
Whatever may be the merit of this suggestion, it is wholly 
unnecessary, under the facts of the record, to consider it, 
and as there was no judgment passed on it by the supe- | 
rior court, it would seem best to leave it without further 
remark. 

Judgment affirmed. 

v 75-50 





786 SUPREME COURT OF GEORGIA. 


Bowen vs. Frick & Company. 


Bowen vs. Frick & CoMPANY. 


1. Where, on the trial of a claim case, the claimants relied upon a con- 
tract of sale by which they retained title in themselves until pay- 
ment should be made, and counsel for plaintiff in fi. fa. proposed 
to ask a witness where the property was and who had it in pos- 
session, stating that the object of such proposed evidence was to 
show that plaintiffs had made another sale of the property and 
were receiving pay from some other person, there was no error in 
rejecting the question offered. It does not appear how it was 
possible, from the location and possession of the property, to deduce 
the conclusion sought to be reached, especially as it had been 
fully shown that the claimants had never been paid for it, and the 
evidence repelled the presumption that they in any way partici- 
pated in the arrangements by which it passed into the hands of the 
defendants. 

2. The fact that the clairhants had brought suit and obtained judg- 
ment for the purchase money against the persons who bought the 
property from them, and from whom the defendants in fi. fa. had 
purchased it, did not authorize the assumption that they had 
elected to proceed for the price, and had thereby given up all right 
to proceed against the property. 

8. The act of 1881 (Code, §1955(a)( is not retroactive, and a contract 
for the conditional sale of personalty, with the retentionof title to 
secure the purchase money, made prior to the passage of that act, 
does not fall within its terms. 

(a.) Besides the objection to the contract in this case was not spec- 
ially made on the ground of not being recorded. 

(b.) Exceptions not having been taken to the introduction of notes 
for want of proof of execution, the necessity for such proof was 
waived. 

(c.) Parol testimony is admissible to apply a writing to its subject. 


October 20, 1885. 


Sales. Evidence. Conditional Sales. Election. Debtor 
and Creditor. Evidence. Waiver. Before Judge Kisser. 
Dodge Superior Court. November Adjourned Term, 1883. 


Reported in the decision. 


DeLacy & Bisuor, by J. H. Lumpxm, for plaintiff in 
error. 


Roserts & Situ, for defendants. 
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Hatt, Justice. 


The plaintiff caused a certain fi. fa., issuing upon the 
enforcement of a laborer’s lien, to be levied by the sheriff of 
Dodge County upon a steam saw-mill and its appurtenances, 
the same being a Frick & Oo. engine and boiler, as the 
property of defendants in execution, and then operated by 
them. The property thus levied on was claimed by Frick 
& Co., and upon the issue formed on this levy and claim 
the jury found the property not subject, and thereupon 
the plaintiff excepted to certain rulings and decisions of 
the court, and brought the case here by bill of exceptions 
and writof error for review. It seems that on 17th March, 
1881, Powell & Co. purchased from the claimants the en- 
gine and boiler in dispute on time, and gave them there- 
for two promissory notes for $500 each, payable at differ- 
ent dates. Each of these notes contained a stipulation to 
the effect that the title to this machinery should remain 
in the claimants until the amounts specified in them 
should be fully paid. When these notes were tendered 
in evidence, the plaintiff objected to their introduction for 
the purpose of showing title in the claimants, and this ob- 
jection being overruled, he excepted, and this is the first 
error assigned. 

The claimants then offered a witness, who identified the: 
machinery levied on as that mentioned in the notes given 
by Powell & Co. to the claimants, and who also swore: 
that the same was sold tothe defendants by Powell: 
& Co., they notifying defendants that it was still lia-- 
ble for the unpaid purchase money. To this testi- 
mony the plaintiff also objected, upon the ground that the: 
engine and boiler could not be identified as the property to 
which claimants retained title in the sale by them to 
Powell & Co., by parolevidence. This objection was like- 
wise overruled, and the plaintiff excepted. This is the 
second error assigned. Plaintiff then offered in evidence 
a judgment in favor of claimants, founded on the foregoing 
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notes of Powell & Co., for the purpose of showing, as he 
alleges, that claimants had elected to pursue Powell & Co., 
the makers of the notes, instead of proceeding to recover 
the property, which evidence, upon objection, was re- 
pelled, and on this ruling the plaintiff assigns his third 
error. 

Plaintiff proposed to show by another witness where the 
machinery was and who had it in possession, to which ob- 
jection was made for irrelevancy, and the objection was 
sustained. Counsel stated that his purpose in offering the 
evidence was to show that “claimants had made another 
sale of the mill, and were receiving pay from some other 
person ;”’ and this constitutes the fourth and last assignment 
of error. 

1. Taking up this assignment first, we are unable to per- 
ceive how it was possible, from the location and possession 
of the mill, to deduce the conclusion sought to be reached, 
that the claimants had made another sale and were receiv- 
ing pay for it from other persons than those to whom it 
had been originally sold; especially as it had been fully 
shown that they had never been paid for it, and as the evi- 
dence in the case repelled the presumption that they in 
any measure participated in the several arrangements by 
which it passed into the hands of the defendants. 

2. The fact that the claimants had brought suit and ob- 
tained judgment against Powell & Co. for the purchase 
money, did not authorize the assumption that they had 
elected to proceed for the price, and had thereby given up 
all right to proceed against the property. It is quite 
manifest, on the contrary, that this was the first step nec- 
essary to make the title retained available as a security 
for the payment of their debt, if, instead of bringing tro- 
ver for the recovery of the property, they saw proper to 
avail themselves of the ample remedy given by the aet of 
1871, and, after obtaining judgment and issuing execution 
thereon, to convey title to the property to their judgment 
debtors and have it sold to satisfy the claim (Code, §g1969, 
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1971); at all events, if the common law judgment proved 
fruitless, they still had their remedy to enforce the secu- 
rity retained for the payment of their debt. 69 Ga., 483. 
The evidence was irrelevant for the purpose for which it 
was offered, and was properly rejected. 

3. The remaining exceptions may be considered together. 
The notes of Powell & Co. to claimants were admitted 
without objection that proof of their execution was want- 
ing; the necessity of doing this was thereby waived. While 
it is true that they were not attested or admitted to record 
as mortgages, which is now essential to make them com- 
petent as evidence to establish and validate the retention 
of title as a security, where the rights of third parties, who 
are innocent purchasers or creditors, without notice being 
brought home to them, intervene (Code, §1955 (a); Acts 
1880-1881, 143, 144); this transaction took place before the 
passage of that act, and does not fall within it, as the act does 
not cover instruments in existence prior to its taking effect, 
and as it does not retroact upon them, and because the ad- 
mission of the instrument in evidence was not specially 
objected to upon that ground. That parol testimony is 
admissible to apply a writing to its subject is too clear to 
require either argument or the citation of authorities. 

This disposes of all the assignments of error in this case. 
On all the grounds of exception, the rulings of the court 
were correct, and nothing remains but to order the judg- 
ment affirmed. 


WILLIAMS vs. BucHANAN & BRotTuHER. 


Where a declaration in Sumter superior court prayed for process re- 
quiring the defendant to be and appear ‘‘at the next superior 
court of said county,’’ and the original process required him to 
be and appear at the superior court to be held “‘in and for said 
county of Sumter on the second Monday in April next,’ but by 
mistake the copy-process required the defendant to appear at the 
superior court to be held *‘on the second Monday in December 
next ;’’ and where it appeared that the process and copy-process 
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were dated December 28, 1883; that the next term of Sumter su- 
perior court wasin April following, and that no term of court met 
in December, the service of this declaration and copy-process was 
sufficient to put the defendant on notice of the case, and if he took 
no action until after the rendition of judgment, this clerical defect 
would not be sufficient to cause it to be set aside; nor would it furn- 
ish a ground for an affidavit of illegality. 


November 3, 1885. 


Practice in Superior Court. Process. Service. Judg- 
ments. Before Judge. Fort. Sumter Superior Court. 
April Adjourned Term, 1885. 


Reported in the decision. 

J. L. Avprirton, for plaintiff in error. 

James Dopson & Son, for defendants. 
Jackson, Chief Justice. 


This is a motion to set aside a judgment and an affidavit 
of illegality to the execution issued thereon, both tried to- 
gether on law and facts by his honor, Judge Fort, parties 
assenting. The motion was denied and the illegality dis- 
missed, and error is assigned here on both judgments, 
Both questions turn on the same point. 

By the original declaration, the defendant, the plaintiff 
in error here, is required by the prayer for process to ap- 
pear “at the next superior court of said county,” and by 
the original process attached to this declaration he is 
“hereby required personally or by attorney to be and ap- 
pear at the superior court to be holden in and for the 
county of Sumter on the second Monday in April next,” 
etc., and is dated the 28th of December, 1883. 

In the copy served on the defendant, the declaration is 
an exact copy of the original, but the copy-process attached 
to it requires the appearance of the defendant on the 
second Monday in December next and is dated 28th of 
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December, 1883, and in other respects is exactly like the 
original process. 

The point is, that the defendant was not notified to be 
at court on the second Monday in April, the day fixed by 
law for the spring term, but on the second Monday in De- 
cember, which is the beginning of no term known to the 
law in the county of Sumter, for the meeting of the supe- 
rior court thereof. 

It is to be remarked, first, that the defendant is notified 
by the prayer for process in the copy-declaration served 
upon him “to be and appear at the next superior court of 
said county,” and the law notified him that the next supe- 
rior court would be held on the second Monday in April; 
and therefore when he looked at the copy-process, which 
the clerk annexed to the copy-declaration, he must have 
known that it was a clerical mistake of the clerk to require 
him to be and appear on the second Monday in Decem- 
ber next. Secondly, he should have known of this mis- 
take, because the superior court never convened on that 
day. No term of that court ever began on that day. 
Thirdly, he should have known of the mistake in the copy- 
process, because it was dated on the 28th of December, 
1883, and two terms intervened between that date of the 
process and the second Monday in December next; and 
unless idiotic, he must have known that the man he owed, 
when he sued him, would not pass by two regular terms to 
require his appearance, and then require it at no term at 
all. Fourthly, if he had any defence to the suit brought 
on a promissory note given by himself, waiving all man- 
ner of homesteads and exemptions, he would surely have 
gone to the next term, the second Monday in April, and 
made inquiry about it; and if he did not then bestir him- 
self, it is inconceivable that he would also let the trial 
term in October still find him asleep. 

The truth must, therefore, have been, we remark fifthly, 
that the best and only possible defence he had, in his 
judgment, or that of his lawyer, if he consulted one, was 
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to rely on this misprision of the clerk, to lie back till after 
judgment at the October term, and then get time by an 
affidavit of illegality and motion to set aside. Courts of 
justice do not favor such tricks. When a man knows that 
he is sued, and is served with a copy of the declaration 
which tells him what he is sued for and in what court, it 
would be well for him to step to the clerk of that court 
and find out something about any little mistake in the 
process, and attend at the first term to take advantage of 
the mistake, if it would avail him, or have it corrected and 
put off a term, if the court so decided, especially would 
it be prudent not to delay action until after trial term, 
verdict, judgment and execution, and then set up the mis- 
take of the clerk, which must have been known to him 
the moment he read the copy-declaration and process 
handed him by the sheriff, and called to mind the fact 
known to everybody in Sumter county that the superior 
court met in April and not in December. 

The traverse of the sheriff's return is not considered, 
because, conceding that the copy-process was erroneous, 
it made no difference in the law of the case. The copy- 
declaration was right, and that with the term of court 
fixed by law gave notice of suit, in what court, and when 
to be answered. 

Judgment affirmed. 


Harvey, trustee, vs. CUBBEDGE e¢ al., for use. 


1. The rule in England is that in an equity case minors or infants 
must be served with the bill and subpeena in person, and after this 
a guardian ad litem is appointed for them by the chancellor; but 
in this state, from the passage of the act of 1854, authorizing the 
judges of the superior courts in chambers, upon petition, to change 
trustees or order a sale of trust property, etc., and providing that 
if minors are interested and they have no guardian, guardians ad 
litem must be appointed and notified before the cause proceeds, 
until the passage of the act of 1876, which provides differently ; it 
was the constant practice not to notify the infant, but to appoint 
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a guardian ad litem to represent him. To hold such an order void 
would be to overthrow the practice of over thirty years and unset- 
tle titles to property and cause endless litigation. 

. A decree in this case subjecting a trust estate will be sustained, on 
the ground that the debt incurred was for money advanced to im- 
prove the trust estate, even if the order authorizing the mortgage 
and loan were void. 

. A corporation having executed an assignment while it was still in 
existence, it passed title to a debt or claim included therein to the 
assignees for the benefit of creditors of the association. The 
debtors of the corporation cannot attack it, on the ground that the 
charter has since expired. If void at all, it would be at the in- 
stance of creditors. 


December 1, 1885. 


Equity. Minors. Trustsand Trustees. Service. Guard- 
ianand Ward. Corporations. Assignment. Before Judge 
Suiumons. Bibb Superior Court. April Term, 1885. 


Reported in the decision. 
Lyon & Gresuam, for plaintiff in error. 


Lanier & ANDERSON; Hit. & Harris, for defendants. 


| BLANDFORD, Justice. 


The defendants in error, assignees of the Home Building 
and Loan Association, filed this bill against the plaintiff 
in error, to subject certain trust property in the hands of 
James Harvey, trustee for his wife and children, for the 
payment of a debt, which, it is alleged, was incurred by the 
trustee for money loaned and advanced by the Home 
Building and Loan Association to said trustee, and which 
was used by him in improvements made upon the trust 
property. They further alleged that the trustee was 
authorized to make this loan and to execute a mortgage 
to secure the same by virtue of an order granted in cham- 
bers by the judge of the superior court of Bibb county, in 
the year 1873, upon the petition of said trustee ; that his 
wife and children, who were minors, were parties to this 
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proceeding. The wife appeared and consented to the 
order; the children were not served with this proceeding, 
but a guardian ad litem was appointed by the chancellor, 
and he appeared and consented to the order. The charter 
of the Home Building and Loan Association had expired 
when this bill was filed, but it was in existence when the 
deed of assignment was made to defendants in error. 

The plaintiff in error insists: 

(1.) That the order of the judge of the superior court is 
void as to the infant cestuis gue trust, because they were 
not served with notice of the application to encumber the 
trust property, and it did not bind them; and 

(2.) That, as the corporation had ceased to exist before 
this bill was filed, by virtue of the expiration of its charter, 
there was no liability on the part of plaintiff in error. 

The court below disagreed with the learned counsel for 
the plaintiff in error on both propositions, and a decree 
was rendered for the defendants in error, and this is the 
cause of complaint here. 

1. We recognize the rule to be in England, as that stated 
by counsel for plaintiff in error, that the minors or infants 
must be served with the bill and subpoena in person, and 
after this a guardian ad litem is appointed by the chancel- 
lor to defend for them, yet since the passage of the act 
of 1854, as codified in §§4221 to 4224 of the Code, 
which authorizes the judges of the superior courts in cham- 
bers, upon petition, to change trustees or order a sale of 
trust property, etc.,in which act it is also declared that if 
minors are interested, and they have no guardian, guardians 
ad litem must be appointed and notified before the cause 
proceeds, it has been the constant practice to do as was 
done in this case, not to notify the infant, but to appoint a 
guardian ad litem to represent him. To hold that the order 
of the chancellor was void in this case would be to over- 
turn more than thirty years’ praetice, under the act ; besides, 
it would unsettle titles to property which have veen honestly 
acquired and cause endless litigation. The case of Board- 
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man vs. Taylor, 66 Ga., 647, is founded on principles of 
sound public policy, and is in the interest of right and 
justice, and the same is re-affirmed. See 68 Ga., 493. 
This case arose prior to the act of 1876, which now prescribes 
a different rule as to minors being made parties in these 
cases from that which obtained under the act of 1854; now 
the rule is somewhat similar to the English rule referred 
to, and must be followed in all proceedings instituted since 
its passage. 

2. This decree can be sustained upon the ground that 
the debt incurred was for money advanced to improve 
the trust estate, even if the order authorizing.the mortgage 
and loan were void. 38 Ga., 232; 9 Jd.,70. 

3. The deed of assignment having been exécuted while 
the corporation was alive and in existence, it passed the title 
to the debt or claim against the plaintiff in error to the 
assignees for the benefit of the creditors of the association ; 
certainly the debtors of the corporation cannot attack it. 
If void at all, it would be at theinstance of creditors. 37 
Ga., 611; 30 Zd., 580; Code, §§1688, 1689. 

We find no error in this record, and the decree of the 
court below is affirmed. 


Camp vs. MonTGcoMERY. 
(Jackson, C. J., not presiding, on account of indisposition.] 


Where three parties owned and ran a saw-mill jointly, on the agree- 
ment that one of them was to conduct the operations of the mill, 
pay allits expenses from the proceeds, and divide the net profits 
equally between himself and the other two, the three jointly own- 
ing the property from which the income was derived, this consti- 
tuted a partnership between them. 

(a.) A charge to the effect that if, under the contract for running the 
saw-mill, one of the parties was to be responsible for no part of 
the expenses or losses, but was to havea share of the profits only, 
such a contract would not make them partners, and the person 
conducting the mill could sue in his own name for lumber sold, 
was error, because it ignored all other facts in the case tending to 
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show that a partnership existed, and it did not fairly submit the 
issue. If there were two views of the case, under one uf whicha 
partnership would have existed and under the other not, the ques- 
tion should have been fully and fairly submitted to the jury. 
December 15, 1885. 


Partnership. Charge of Court. Before Judge Bran- 
HAM. Floyd Superior Court. March Adjourned Term, 
1885. 


Reported in the decision. 
C. N, Featuerston, for plaintiff in error. 
C. A. THornweE Lt, for defendant. 


Hat, Justice. 


Montgomery brought suit against Camp for a bill of 
lumber, which he alleged by his declaration he furnished 
the defendant. Upon the trial,it was shown that the lum- 


ber was furnished from a mill, owned and run jointly by 
the plaintiff and defendant, together with J. L. Camp, 
who owned one-half of defendant’s interest therein. Mont- 
gomery owned one-half and the two Camps the other half. 
Montgomery was to conduct the uperations of the mill, to 
pay all its expenses from the proceeds, and to divide the 
net profits equally between himself and the Camps. The 
defendant insisted, and it so appeared from the evidence 
and from the entries on the books kept by plaintiff, that 
the lumber was furnished for the joint use of himself and 
brother, J. L. Camp. 

The controlling question in the case was this, whether 
there was a partnership existing in the milling business 
between the plaintiff and defendant; and it was insisted 
by the plaintiff that no such partnership existed between 
him and the defendant, however it might be as to third 
parties, because a participation in the net profits alone 
would not constitute a partnership between him and the 
defendant 
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If this were all that appeared, there might be less doubt 
as to the correctness of the pesition; but it is not all; the 
defendant and his brother owned, jointly with him, the 
property from which the. income was derived ;—-it is dis- 
tinctly admitted that he owned the property jointly with 
the defendant. “A joint interest in the partnership prop- 
erty, or a joint interest in the profits and losses of the 
business, constitutes a partnership as to third persons. A 
common interest in the profits alone does not.” Code, 
§1890. A partnership may arise from a joint ownership, 
use and enjoyment of the profits of undivided property, 
realor personal. Jd., §1887. And again, “as among part- 
ners, the extent of the partnership is determined by the 
contract and their several interests.” Jd., §1888. In Mar- 
tin et al. vs. Tidwell et al., 36 Ga., 344, the court below 
charged the jury “that a partnership might exist where 
there was a joint interest in property and a joint interest 
in profits and losses in any adventure or enterprise,” and 
this court, in commenting thereon, said: “The rule laid 
down by the court required more proof to constitute a 
partnership than the statute does; he required beth a 
joint interest in the property and in the profits and losses.” 
Parsons, in his excellent work on Partnership, p. 40, also 
71 n. 1, states this to be the result of the authorities, as 
to what constitutes a partnership as between the parties, 
viz., that community of interest is the basis of the rela- 
tion. “But,” he continues, “the question has often 
arisen and been much discussed, how far this community 
must extend; whether, for example, it must cover all 
josses as well as all profits; and although it is undoubt- 
edly true, that in much the greater number of partnerships 
there is a community of loss as well as of profit, the weight 
of authority, as well as of reason, seems to be decidedly 
in favor of the rule that there may be a legal and valid 
partnership, although one or more of the parties are guar- 
anteed by the others against loss;” and notwithstanding 
the last clause of section 1890 of our Code, that “acom- 
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nership, the rule seems the same in this state.” 

In Sankey & Shorter vs. The Columbus Iron Works, 44 
Ga., 228, this section of the Code (1890) was critically ex- 
amined and thoroughly discussed, and the court reached the 
conclusion that a joint interest in the partnership property 
was another and a very distinct thing from a common in- 
terest in the profits alone; the former interest is that of 
an owner, who has a right to dispose of the profits, and 
that makes him a partner; but a common interest in the 
profits confers no title jointly with the other, and gives no 
power to control and dispose of the profits as the owner. 
To adopt the language of the court in that case, “ We 
take it for granted that it was not intended by the Code to 
change the well-settled rule upon this subject,: to-wit, 
that if parties go into an adventure, one furnishing money 
or stock and the other skill or labor, and to share the net 
profits, they are partners, since it follows that in such a 
case they have a joint interest in the profits,” as contra- 
distinguished from a common interest, which would not 
constitute such arelation. Jd.3834;836. In that case, 
the character of the interest in profits necessary to create 
a partnership was the only question involved. But ours 
is a much clearer case, since it was admitted that the par- 
ties were the joint owners of the property—were seized 
thereof per my and per tout from the use of which the 
profits were derived, and it falls directly within the terms 
employed in defining a partnership by section 1887 of the 
Code. 

Instead of these principles, the judge of the city court 
of Rome charged the jury, “that if, by the contract be- 
tween the plaintiff, Montgomery, and the defendant, Namp, 
in regard to the running of the saw-mill, Camp was to be 
responsible for no part of the expenses or losses, but was 
to have a share of the profits only, such a contract would 
not make them partners in running the mill, and Mont- 
gomery was entitled to sue in his own name for the lumber 
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_ sold.’ This charge entirely ignored all other facts in the 
case, going to show that a partnership existed between the 
parties, and the jury, under the instructions, had no altern- 
ative left them, but were compelled to find a verdict in 
favor of the plaintiff. Admitting that there was evidence 
in the case of a conflicting character, that in one view of 
it a partnership might be established, and under another 
it had no existence in fact, and that it made a doubtful 
case upon this question, then it should have been sub- 
mitted tothe jury under a correct charge; and failing thus 
to submit it, there was error. The defendant moved for a 
new trial upon the general grounds, and likewise alleged 
error in the charge above set forth. The motion was re- 
fused, and upon the case being carried to the superior 
court, the judgment of the city court was affirmed. We 
think there was error in this judgment of the superior 
court, and that the defendant was entitled to a new trial 
upon all the grounds taken in his motion. 
Judgment reversed. 


Smitn vs. WELLBORN. 


[Hall, J., being disqualified, Judge Hammond, of the Atlanta Circuit, presided 
in his stead.] . 


1. The verdict was not contrary to law or evidence. 

(a.) Facts sufficient to show that conveyance was made to hinder 
and defeat creditors, and that the holder thereunder took with 
notice. 

. It was right to admit in evidence the record of the garnishment 
suit to show its beginning, its duration and its termination, and 
thus to fix notice upon the claimant. 

. Inasmuch as the fact that the defendant in execution had stripped 
himself of all his property by conveying it to his two sons, in order 
to keep his creditors from reaching it, went to the gist of the ques- 
tion of fraud in the claim, it was competent to show that the other 
son besides the claimant had received part of the land from his 
father, and to show the circumstances attending the transactions 
of the father with him, as well as with the claimant; and the say- 
ings of the other son to the claimant and in his hearing were ad- 
missible to show the res gestz of their trading, as well to throw 
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light upon the scheme of the father as to affect the claimant with 
notice, when his brother informed him about it or talked about 
it in his hearing. , 

. There was no error in allowing counsel for the creditor (the de- 
fendant in the common law suit), as well as counsel for the plain- 
tiff, to participate in examining witnesses in the claim case aris- 
ing under the judgment against the garnishee. 

. The advice of counsel to his client in regard to the steps to take in 
the ease is immaterial, and it was not error to exclude his testi- 
mony thereon. 

(a.) The remarks alleged to have been made by counsel to the jury 
as to such advice, and on account of which it was claimed to have 
been admissible, were not certified by the presiding judge. 

. When the claimant admits the possession of the property to have 

been in the defendant, and thereby obtains the substantial right 
to conclude the argument—especially in a case involving issues of 
fraud—this is a solemn admission in judicio, and he cannot after- 
wards disprove it. He may explain, but cannot deny such pos- 
session. 
Where the court had charged fully the law touching the fraudu- 
lent intent of the defendant in conveying away his property, and 
then proceeded to submit the issue of the existence of notice 
thereof to the claimant, or of such knowledge as should put him 
on inquiry and suspicion thereof, it was not error to use the ex- 
pression, ‘So you see it is carried down to that.’’ 

. If a defendant in execution had, pending litigation, sold his prop- 

erty to prevent those suing him from making their claim out of 
him, the sale would be void as to him; and if the purchaser, at 
the time he bought, had reasonable grounds to suspect that such 
was his object, then the sale would be void also as to such pur- 
chaser. 
The circumstances of this case authorized the court to submit to 
the jury the issue whether the whole affair was real and honest or 
a mere sham; and tosay tothem that “if the claimant did not 
pay any value for it (the land), or if it was a sham—he paid the 
money, and the old man paid it back, then it is notrade.’’ There 
was no error in this, when taken in connection with the context, 
where the issues of fraud or good faith and of notice were fully 
submitted. 

10. The charge, as a whole, was fair and lucid. If, in summing up 
the evidence, the circumstances showing fraudulent intent in the 
defendant and knowledge of it in the claimant were more numer- 
ous than those showing honesty of purpose in the defendant and 
ignorance of any bad intent. by the claimant, the fault was not in 
the charge, but in the facts. 

December 1, 1885, ‘ 
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Fraud. Debtor and Creditor. Title. Notice. Evi- 
dence. Parent and Child. Garnishment. Attorney and 
Client. Claims. Admissions. Charge of Court. Before 
Judge Smmons. Houston Superior Court. April Term, 
1885. 


To the report contained in the decision, it is necessary 
only to add the grounds of the motion for a new trial, which 
were as follows: 

(1), (2), (8.) Because the verdict was contrary to law 
and evidence. 

(4.) Because the court erred in allowing testimony for 
plaintiff of a suit between the plaintiff and defendant in 
Houston superior court, and the introduction of the records 
in said suit, over the objection of claimant’s counsel, 
claimant not being a party to said suit and there being no 
evidence to show that he had notice of it. 

(5.) Because the court erred in compelling the claimant, 
over the objection of counsel, to testify as to the sayings 
of J. A. Smith in reference to some land purchased by the 
latter from defendant in fi. fa., the same not being in any- 
wise involved in the case on trial, and J. A. Smith being 
a competent witness and in attendance upon the court. 

(6.) Because the court erred in allowing the witness, W. 
H. Smith, to be cross-examined by both Mr. Harris and 
Mr. Duncan, one representing Wellborn and one repre- 
senting Burgay, over the objection of counsel. 

(7.) Because of the following ruling: The defendant in 
fi fa. was subpeenaed during the trial by the plaintiff in. 
fi fa., and on account of illness and infirmity was sent 
across the street to a hotel, by order of the court. The 
witness’s son, who wasa physician, pronounced him too:illi 
to be examined without danger of fatal results. Coun- 
sel for the plaintiff inf. fa. announced before the court 
and jury that he desired the witness’s presence to show 
that he sold the land for the purpose of avoiding the 
payment of this debt, under the advice of Mr. Patterson, 
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an attorney. The court refused to allow Patterson to tes- 
tify what advice he had given Smith, or that he had noti- 
fied counsel for the plaintiff of the witness’s sickness some 
ten days before the trial, and that if they desired his testi- 
mony, they could take his interrogatories. (It was also com- 
plained of that the court permitted counsel for the plain- 
tiff to argue on the subject to the jury. but the court re- 
fused so to certify.) 

(8.) Because the court erred in permitting counsel for 
plaintiff to cross-examine J. A. Smith with reference to his 
purchase of land other than that in dispute, and as to 
various sources from which he obtained money te pay for 
it—The court overruled the objection, saying: “ Their 
theory of this case is, that there was a general scheme on 
the part of the old gentleman to delay his creditors, and 
it would be relevant that way; not as having a particular 
bearing upon this case, but to show a general scheme.” 

(9.) Because the court erred in charging the jury: “In 
this case, the claimant, W. H. Smith, admitted the posses- 
sion of George W. Smith. The legal effect of that was that 
he admitted the right of George W. Smith to be in posses- 
sion, and he assumes the burden or onus to explain that 
to the jury, and how it was that he was there and remained 
there all the time, and yet it was his property. The onus 
was on him when he assumed the burden, and he must 
explain it to your satisfaction.” [Note by the court— Be- 
fore the evidence was introduced to the jury, Mr. Patter- 
son, of counsel for claimant, stated that he would admit 
the possession of the defendant in fi. fa., but would reserve 
the right to explain or disprove it; and on this statements 
I awarded him the conclusion in the argument.” ] 

(10.) Because the court erred in charging the jury: 
“Mr. W. H: Smith claims that he bought that property 
bona fide from his father for a valuable consideration. 
The plaintiff in fi. fa., Mr. Wellborn, replies to that and 
says ‘that may be true that you bought that property from 
your father, and that you have paid him the money for it,' 
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but your father sold it to you for the purpose of hindering 
and delaying or defrauding his creditors, and that you 
either had notice of it or had reasonable grounds to suspect 
that that was the old man’sintention.’ Smith, the claimant, 
replies to that, that he did not have notice or reasonable 
grounds to suspect, but that he bought it bona fide and 
fairly ; so you see it is carried down to that.” - 

(11.) Because the court erred in charging the jury: “If 
you believe from the evidence that G. W. Smith sold this 
land to W. H. Smith, and that it was his purpose to keep 
Wellborn and Burgay from getting what they claimed out 
of him, and he sold it in order to transfer it, so that they 
could not levy on it, or to hinder them in getting it, then 
the sale would be void as to him; and if you believe further 
that, at the time that was done, W. H. Smith had reason- 
able grounds to suspect that that was the old man’s inten- 
tion, then the sale is void, although W. H. Smith has paid 
ts full value. That is the case for you to try.” 

(12.) Because the court erred in charging the jury: “If 
the claimant did not pay any money for it, or it was a 
sham, he paid the money and the old man paid it back, 
then it was no trade.” 

(13.) Because the charge of the court, taken as a ital 
was error, in that it did not place claimant’s case fairly 
and plainly before the jury ; because, while it called to the 
attention of the jury, with great particularity and effective- 
ness, every fact in evidence which could benefit the plain- 
tiff, it was silent as to any of the facts in evidence which 
would benefit the claimant. 

The motion for a new trial was overruled, and the claim- 
ant excepted. 

R. W. Patrerson, for plaintiff in error. 


' 


Hitt & Harris; Duncan & Miter, for defendant. 


Tacksox, Chief Justice. 


Wellborn obtained a judgment against Burgay, and on 
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garnishment of G. W. Smith, recovered against him also 
asindebted to Burgay. Execution, issued upon the judg- 
ment against the garnishee, Smith, was levied upon cer- 
tain land as the property of G. W. Smith, the said gar- 
nishee, and was claimed by W. H. Smith, the son of G. W. 
On issue joined on this claim, the land was found subject, 
and a new trial having been denied the claimant, he ex- 
cepted, and assigns error here on the grounds specified in 
the motion for a new trial. 

1. The verdict is not contrary to the evidence, or to the 
law or equity of the case. The defendant in execution 
was indebted to Burgay for a piece of land, and intended 
to pay it with cotton deposited in a warehouse in Macon; 
but the cotton was burnt up therein, and the dispute be- 
tween the defendant in execution and Burgay was, who 
shall lose the cotton? The defendant had insured it and 
recovered something thereon, and offered by tender to 
settle by paying over to Burgay the net proceeds after 
paying expenses, including counsel fees, ete. This Bur- 
gay refused; and thereupon it is in evidence that the de- 
fendant said Burgay should recover nothing. Accordingly, 
on the Saturday before the session of the court which ren- 
dered the judgment against him as garnishee, G. W. Smith, 
having long before given a part of his lands to his wife, 
denuded himself of all the remainder of his estate to his 
two sons, one of whom is the claimant here, and conveyed 
to them, in separate deeds to separate parts of the land, all 
the rest of the land on that day, and both these deeds 
were recorded on the same day by the special and anxious 
request of those offering them for record. The payments 
for the lands by the sons were proved only by themselves, 
though there were witnesses to the deeds, and it was in 
testimony by the claimant that some of his payments could 
be proved by disinterested witnesses in another county ; 
neither the witnesses to the deeds nor those in the other 
county were sworn; and in the claim case now before us, 
the claimant credited the note his father held upon him 
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with one thousand dollars at one time, five hundred at an- 
other, and the balance in cotton,—all during the same fall, 
and allin his own handwriting; he having given his note 
therefor when the deed was made, or rather a few days be- 
fore the deed was made,—thus showing great particularity 
in making a fair showing, particularly in putting on it, after 
or at the time he took it up, the last cotton payment on 
it, extinguishing it. The suit between the plaintiff in ex- 
ecution and the garnishee had lasted several terms of the 
court, and these deeds were made just before the trial was 
had and the judgment was rendered. In addition to all 
this, there was no change of possession, but the same ten- 
ant remained, and the family among them collected the 
rents. Under these circumstances, we think that the jury 
might well conclude that the intention of the defendant 
in execution was'to carry out his remark when the offer 
about the insurance money was declined, and to so fix up 
his property that Burgay should get none of it for his land, 
which the defendant in garnishment had bought from him, 
and that Wellborn, who had garnished him, should also get 
nothing out of him to help pay Burgay’s debt to him; 
and that, passing by the dispute or suspicion about the 
real payment of the money by the claimant to his father, 
the jury might very well also conclude, from the relation- 
ship of father and son, from his deed, bearing the same 
date with his brother's and recorded the same day, and 
from his great caution in crediting the note, especially 
with the last credit, and preserving it with these entries 
on it, not one of them made by his father, but all by him- 
self, that the son knew all about it, and was engaged in 
helping his father hinder and delay, and if possible defeat 
the collection of this debt by Burgay, and by Wellborn, 
the plaintiff in execution, who garnished him to pay what 
Burgay owed him, Wellborn. So that the verdict is sup- 
ported by abundant evidence, and is neither illegal nor 
inequitable. Wait on Fraud, Con., §233; Bump, pp. 34, 
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37; 2 Kelly, 1; 57 Ga., 235; 51 Jd.,537; Wait on Fraud, 
Con., §§241, 228; 61 Ga.,629; 68 /d., 567. 

2. It was right to admit in evidence the record of the 
garnishment suit to show its beginning, its duration and 
its termination, and thus to fix notice upon the claimant. 

3. Inasmuch as the fact that the defendant in execution 
had stripped himself of all his property to his two sons, in 
order to keep his creditors from getting at it, went to the 
very vitals of the fraud in this claim, it was perfectly com- 
petent to show that J. A. Smith, the other son, had got 
part of the land from his father, and to show all the cir- 
cumstances attending the transactions of the father with 
him as well as with the claimant; and the sayings of J. 
A. Smith to the claimant and in his hearing were admis- 
sible, to show his and his father’s dealings as part and 
parcel of those transactions, the res geste of their trading, 
in order as well to throw light upon the scheme of the 
father as to affect the claimant with notice, when his 
brother informed him about it, or talked about it in his 
hearing. 

4. There was noerror in allowing counsel for Burgay, 
as well as the counsel for Wellborn, to participate in ex- 
amining witnesses, as Burgay was as much interested in 
finding the property subject as Wellborn was. 

5. The advice of counsel to client in regard to the steps 
to take in the case is immaterial, and it was not error to 
exclude his testimony thereon. In respect to what coun- 
sel said to the jury on the other side touching that advice, 
to rebut which the evidence was pressed for admission by 
claimant’s counsel, the court declined to certify to it; and 
therefore there was no error in his overruling the seventh 
ground for a new trial 

6. Where the claimant admits the possession of the de- 
fendant in execution of the land in dispute, he cannot dis- 
prove that admission, because it is a solemn admission in 
judicio, and secures the great right to conclude the argu- 
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ment, especially an important advantage in a case involv- 
ing issues of fraud or no fraud. 

If, when the admission is made, the right is reserved to 
disprove the admission, the reservation amounts to noth- 
ing. The admission with such reservation should not 
have been permitted, or received and acted upon by the 
court ; but if acted upon, and the concluding argument is 
allowed upon the strength of it, and counsel reaps the fruit 
of a naked admission, he must take the consequences ; and 
while he may explain, if he can, the possession, he cannot 
deny or controvert that which yielded the fruit of conclud- 
ing the argument, thus going back on his own admission. 
He should have known the consequences flowing from his 
admission, and cannot be heard to complain that the court 
charged that he could not controvert his own fruit-bearing 
admission. Though not exactly parallel, the point is cov- 
ered by 68th Ga., 560, and Royce & Co. et al. vs. Gazan, 
decided at this term. 

7. Where the court has put the law touching the fraud- 
ulent intent of the defendant before the jury fully and 
clearly, and then goes on to put the issue of notice or not 
thereof in the claimant, or such knowledge as should put 
him on inquiry and suspicion thereof, it is not error to use 
the expression, “So you see it is carried down to that.” 
There is no expression of opinion in this that the fraud of 
the father has been proved, because the jury had been 
charged on that phase of the case before, and the issue 
thereon had been fairly put, and the judge was then en- 
gaged in warning the jury that, though the defendant con- 
templated hindering and delaying his creditors, the point 
now before them is reached—the other issue has been car- 
ried down to this point—that it may be true the father 
sold to hinder and delay, yet did the son know it, or had 
he reasonable grounds to suspect it, remained a vital issue. 
Code, §1952, sub-sec. 2. 

8. From what we have already said, it follows that we ap- 
prove the charge of the court to this effect, that if a defend- 
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ant in execution had, pending litigation, sold his property 
to prevent those suing him from making their claim out 
of him, the sale would be void as to him, and if the pur- 
chaser, at the time he bought, had reasonable grounds to 
suspect that such was his object, then the sale would be 
void ulso in respect to that purchaser. Code, §1952, sub- 
sec. 2. 

9. The circumstances surrounding this transaction of 
this debtor, pending this litigation against him, with two 
of his own sons, whereby he stripped himself of all his 
land and turned it over to them, and in respect to what 
this claimant got, the fact that he made no satisfactory ex- 
planation of the possession, which he admitted to remain 
in his father after the sale, coupled with the fact that no 
person outside the family was called to prove the payment 
of the money, and the fact that what the father did with 
the money was not satisfactorily explained, it being said 
by one of the sons to have gone into improvement of the 
wife’s property, testified to by no one else, and to have 
paid some debts, without showing by any single one disin- 
terested person that it or part of it was paid to him, 
and the prompt record of the two deeds, and the singular 
particularity of the credits on the father’s note by the son, 
these facts and circumstances, in view of the subtle nature 
of fraud, are sufficient, in our judgment, to have authorized 
the court to put before the jury the issue whether the 
whole affair was real and honest ora mere sham, and to 
say to them that “if the claimant did not pay any value 
for it, or it was a sham, he paid the money and the old man 
paid it back, then it is no trade.” 

By reading the charge before this issue was thus put, it 
appears quite clear that the judge was right, directing, as 
he did, the jury to scan the evidence and see what means 
claimant had to make the trade and pay the money, and 
to look to all the circumstances of the case bearing on the 
alleged trade as genuine or sham, and immediately after- 
wards adding, ‘ but if he made the trade in good faith and 
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did not have any notice of the old man’s intentions (if he 
did have that intention), and had no reasonable grounds 
to suspect that such was his intention, and it was a bona 
Jide trade on his part, then it is as good a trade as if made 
between you, and you will find the property not subject.” 
And then the judge explains what he means by the de- 
fendant’s intention, at the request of claimant’s counsel, 
and says to the jury what he said before in regard to rea- 
sonable grounds to suspect such intention in the father, 
that they would be essential to a verdict against the son. 
The judge was particular to give the issue in the alterna- 
tive, and to express no opinion on the facts himself. 

10. Taking the charge altogether, it is as fair as it is 
lucid and full, and the Jaw was impartially given. If, in 
summing up the evidence, the circumstances showing 
fraudulent intent in defendant, and knowledge of it in the 
claimant, were much more numerous than those showing 
honesty of purpose in the defendant and ignorance of any 
bad intent in his father by the claimant, the fault is not 
in the charge, but in the facts; for the one were quite 
meager, while the badges pointing to the other covered 
the whole body of the case. 

Judgment affirmed. 


Cited for plaintiff in error, Code, §§3770, 3756, 3798, 
3739, 1952, (2); 8 Ga., 49; 29 Id., 418; 32 Zd., 488; 59 Jd., 
39, 71; 33 Jd., 733; 30 /d., 572; 58 Jd., 450; 41 Zd., 198- 
9; 38 /d.,50; 39 Jd., 599; 30 Jd., 1338. 


For defendant in error, Wait on Fraud. Con., 233, 231, 
241, 228, 281, 282; Bump on Fraud. Con., pp. 34, 37, 30, 
42, 56, 49, 202; 2 Kelly, 1; 8 Ga., 274; 57 Jd., 236; 51 
Id., 537; 2 Kelly, 12; 10 Ga., 242; 57 Zd., 3855; 51 Jd., 
18; 61 /d., 629; 68 /d., 567; 389 N. Y., 70; 8 Ga., 274; 
26 Tex., 560; 2 Kelly, 15; Code, §1952; 57 Ga., 235; 69 
Id., 82; 67 Id., 154, 707; 71 Ld.,815; Code, §1945. 
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Tue Centrat RarLtRoap vs. RUSSELL. 


1. The law requiring the checking of trains in passing a road crossing, 
applies to the crossings of streets in a city. 

(a.) If the legislature has conferred upon the municipal authorities 
power to regulate the running of the trains of a railroad over the 
streets of a city, semble, that this would not nullify the general law, 
but would furnish an additional safeguard to save life and per- 
sonal property. If the municipal authorities have not acted in 
the matter, no inference can be drawn of removal of restrictions 
on the speed of trains. 

2. Where a railroad train came round a curve and approached a 
street crossing at a speed of twenty-five or thirty miles per hour, 
without checking its speed, running down grade, so as to render it 
impossible for the engineer to stop, or the owner of a horse and 
vehicle on the crossing to save them, the presumption of negli- 
gence resulting from an injury to the property was not rebutted. 
Nor did it appear that the owner could have saved the property 
from the injury. ge 

(a.) The verdict was not excessive. This court will not generally 
look closely into small matters of amounts of damage, after the 
jury have passed upon them and the presiding judge had approved 
their finding. 


December 1, 1885. 


Railroads. Roads and Bridges. Streets and Sidewalks, 
Presumptions. Municipal Corporations. Verdict. Be- 
fore Judge Simmons. Bibb Superior Court. April Term, 
1885. 


Reported in the decision. 

Lyon & GresuaM, for plaintiff in error. 

Gustin & Hat, for defendant. 
Jackson, Chief Justice. 


The jury returned a verdict against the Central Railroad 
and Banking Company of Georgia, and in favor of Russell, 
for $200.00, for the killing a horse and breaking up a 
wagon and harness by the running of the train over a 
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crossing where Third Street, Macon, crosses the track to the 
Houston public road, negligently, as the wagon and horse 
went across that crossing. 

Whereupon the railroad company moved for a new trial 
as follows: 

(1.) Because the jury found contrary to the evidence, 

(2.) Because the jury found contrary to law. 

(3.) Because the court erred in charging the jury as fol- 
lows: ‘*He (plaintiff) claims that whenever they ap- 
proach a railroad crossing within four hundred yards, they 
must ring the bell and check the speed of the train, 
and their failure to do that was the cause of the acci- 
dent; therefore, he says that the railroad is liable. I 
have looked into that some, and I am inclined to think 
that the law applies to cities and towns as well as to 
country ; therefore, I charge you, that it is the duty of 
the railroad corporation, whenever a train approaches a 
crossing, in a city or village, to give a signal by ringing 
the bell, and continue to ring it, and at the same time to 
check the speed, so as to be able to stop their train if any- 
thing should be on the crossing. 

(4.) Because the jury found contrary to the following 

“charge of the court: “ Because a railroad failed to do its 
duty, he can’t put his horse and wagon on the track and 
let it stay there, or he can’t drive it there and let it remain 
there and be run over, and claim damages.” 

(5.) Because the damages are excessive. 

The court overruled the motion for a new trial, and de- 
fendant excepted. 

Thus it appears that the record makes two questions: 
First, does the law in respect to checking a train in passing 
a crossing apply to crossings on a street in a city, and 
must the engineer continue to check till the crossing is 
passed? This question was answered in the case of the 
Georgia Railroad Co. vs. Carr,* and is no longer open in 
this court. The learned counsel for plaintiff in error tried 


*73 Ga., 557. 
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to take this case, without the ruling in Carr and the Georgia 
Railroad Company, by the fact that the state has transfer- 
red to the city of Macon the regulation of the running of 
the trains of this road over its streets; but it appears that 
the city has not acted upon that power over this street and 
at this crossing. If it had done so, it is doubtful, to say 
the least, whether that action would supersede or merely 
enlarge the precaution to save human life and personal 
property which the general assembly provided for the 
whole state, city as well as country. 

Indeed, such policy is more necessary in cities than the 
country, because there is so much more travel over the 
crossings in cities and towns than in the country. We 
rather think that the grant of such power to the city would 
not nullify the general law, but would be construed to 
allow the cities to make additional safe-guards for the 
masses of people using the streets and crossings in their 
limits, even if the city of Macon had legislated upon the 
subject in respect to this street and crossing. But inas- 
much as it has not legislated upon it, it would be quite a 
reckless inference and result from such non-action to say 
that the purpose was to open that street and crossing to 
trains running at twenty-five and thirty miles an hour. 
We are clear that its non-action leaves the state law in 
full force. 

2. The other ground is that the verdict is not supported 
by the evidence. We think thatit is. The train was not 
checked and kept in hand as it approached this crossing, 
but was running at a very rapid speed, from twenty-five to 
thirty miles an hour down grade, and had just turned a 
curve, which rendered it impossible for the engineer to 
stop, or for the wagoner or owner to save horse and wagon; 
fortunately their lives were saved by jumping from the 
wagon. 

So that negligence, so far from its presumption against 
the company being rebutted, was proved positively and 
clearly. 
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Nor was there any chance for ordinary care to have saved 
the horse and wagon. Two or three seconds after turning 
the curve, the engine was upon them, and to save life was 
almost a miracle. 

But the indefatigable counsel for plaintiff in error says 
that the verdict is excessive, because the wagon and 
harness were not utterly destroyed. They were a com- 
plete wreck, the defendant in error swore, and were at his 
house in a condition nearly, if not qu:te ruined, and surely 
the damage to them was over $25.00; and for the horse the 
owner was offered $175.00; he swore he was worth $150,00, 
and he had once been, offered, I believe, $200 for him. 
Considering the wagon to be worth fifty dollars, with the 
harness, and that all was at the owner’s home a wreck, and 
the horse $150.00 only, and the verdict is right. But we 
are not in the habit of looking closely into small matters, 
after the jury has acted and the judge approved, and only 
our respect for the able counsel has induced us to do so 
in this case. 
Judgment affirmed. 


SHorE vs. GAstuey, sheriff, e¢ ai. 


Where a man obtained a homestead for the benefit of his wife and 
daughter, and it was subsequently terminated by the death of the 
wife and arrival of the daughter at age, upon his second marriage, 
he could again apply and have another homestead set apart for 
the benefit of his second family. 

(a.) Where, pending an application for a homestead, land which had 
been levied on was sold subject to the homestead right, and with 
notice thereof given at the sale, and the homestead was subse- 
quently granted, but in spite of it the purchaser at the sheriff’s 
sale was threatening and proceeding to dispossess the wife of the 
applicant and cause the sheriff to put him in possession, on a bill 
filed by her, such a proceeding would be enjoined until the final 
hearing of the rights of the parties. 

October 13, 1885. 











Homestead. Injunction. Husband and Wife. Before 
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Judge Estes. Habersham County. At Chambers. June 
27, 1885. 


Reported in the decision. 
Crane & Jonzs, for plaintiff in error. 
C. H. Surroyn, for defendants. 


Hatt, Justice. 


The question made by this record is, whether a party, 
who has once had a homestead and exemption, which has 
terminated by the death of his wife and the arrival at age 
and marriage of the daughter for whose benefit it was set 
apart, can, upon becoming the head of a family by his 
second marriage, have another homestead set apart for the 
benefit of that family. That he can do so was expressly 
held by this court in Benedict, Hali & Co.vs. Webb, 57 Ga., 
348, because, as was there said, “ being based on the exist- 
ence of a new family, this second homestead is lawful.” 
The bill in this case was filed by the wife, pending an ap- 
plication by her for this second homestead, to prevent her 
‘ removal from the premises sought to be set apart, and 
which had been levied on and was advertised for sale by 
the sheriff. Notice of this application was given at the 
sale, and seems to have been acted on by the sheriff, who 
announced that the land was sold subject to the right of 
homestead. After the sale was made, the homestead was 
set apart and the purchaser at the sale threatened to have 
the sheriff put him into possession, and was proceeding to 
do so. Upon the application of plaintiff, the judge granted 
an order restraining the parties from disturbing the pos- 
session of the defendant in execution and his family. 
Upon the hearing of cause why the injunction prayed 
should not be granted, which took place after the home- 
stead was assigned, he rescinded this order and refused 
the injunction. To this decision exception was taken. 
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No good reason occurs to us why the complainant was not 
entitled to have an injunction to operate until the final 
hearing of the equity cause; the complainant had a right 
to be quieted in her possession until the case could be 
heard on the bill, and afterwards if the jury trying the 
case should find the facts therein alleged to be true. The 
purpose of the suit wasto prevent her from being har- 
assed and turned out of possession, and thus to avoid 
circuity of action, and it may be a multiplicity of suits. 
We think her entitled at least to this much relief, and that 
there was error in refusing the injunction and rescinding 
the restraining order, and therefore order the injunction 
to issue and direct the judgment reversed. 



















DouGHErRtTY County vs. TIFT. 






(Hall, J., being disqualified, did not preside in this case.] 






1. Where, in 1852, one who owned land on both sides of a stream 
was a member of the legislature, and as such took part in obtain- 
ing a charter to build a bridge, and subsequently became the ex- 
clusive owner of the charter, and where he built a bridge across 
the stream in 1858, he was not estopped from denying that he built 
the bridge under the charter of 1852, and asserting that he built 
it under the act of 1850, conferring the right on owners of land on 
both sides of streams to build bridges and charge tolls. Whether 
the bridge was built under the one law or the other is a question 
of fact. 

. If a person owning land on both sides of a stream built a bridge 
across it for the use of the public, and charged tolls under tne act 
of 1850, such a bridge was a public bridge; but whether it was a 
public or private bridge, if the county in which it is situated pro- 
ceeds to take the land of such property owner and to erect another 
bridge, which causes damage to his property, he is entitled to just 
compensation; and to ascertain this, the cost of erection and the 
income derived from the bridge, together with all the other facts 
and circumstances calculated to enhance or diminish the value 
of the property taken or damaged, may be looked to. 

3. The amount of damages found in this case was too small, and the 

court committed no error in sustaining the certiorari. 
Jackson, C J., concurred specially. 
October 27, 1885. 













bo 
















816 SUPREME COURT OF GEORGIA. 


Dougherty County vs. Tift. 


Estoppel. Charters. Roads and Bridges. Damages. 
Constitutional Law. Eminent Domain. County Matters. 
Before Judge Bower. Dougherty Superior Court. April 
Term, 1885. 


Reported in the decision. 
J. W. Waters; ©. B. Wooten, for plaintiff in error. 
D. H. Pore; G. J. Wrient; L. Arnuerm, for defendant. 


BLANDFORD, Justice. 


This was a proceeding on the part of the county of 
Dougherty to condemn certain lands of the defendant for 
the purpose of erecting a free bridge over Flint River near 
Albany. It was shown that Tift had in operation a toll- 
bridge near by, and that the erection of a free bridge would 
entirely destroy the value of Tift’s bridge. Various 
estimates were submitted to the jury as to the value 
of Tift’s bridge. The jury returned a verdict assessing 
Tift’s damages at ten thousand eight hundred dollars. Tift 
sued out a writ of certiorari to this finding. The court 
sustained the certiorari and awarded a new trial. To this 
judgment exception is taken, and error assigned thereon to 
this court. 

The main point argued and insisted on before this court 
is this: Tift testified that he built the bridge under the act 
of 1850,- Code, §684, which authorizes the owner of any 
land through which a stream may pass, on both sides 
thereof, to establish a bridge or ferry thereon, at his ex- 
pense, and to charge lawful toll for passing according to 
the rates of other bridges and ferries on the same stream, 
and if none, the customary rates over such streams else- 
where. The plaintiff contends that Tift built the bridge 
under a charter granted to him and others by the legisla- 
ture in 1852; that Tift was a member of the legislhture 
at the time, and assisted in passing the act of 1852, and 
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that he is estopped from denying that he built the bridge 
under the charter; the bridge was built in 1858. If Tift 
built the bridge under the charter, he is not allowed to 
charge toll on foot passengers and vehicles carrying farm 
products, which would diminish his tolls from one-half to 
three-fourths, and thereby diminish the value of his bridge 
to that extent; but if he had a right to charge the tolls 
which he did, and from which he derived an income of 
seven thousand dollars annually, then the bridge was of 
the value of that sum, which, at ten per cent, would pro- 
duce the income which Tift derived. It is further insisted 
that, if Tift built the bridge under the act of 1850, and not 
under the charter granted in 1852, the same is a pri- 
vate and not a public bridge. Whether Tift accepted the 
charter granted by the legislature, and built and operated 
his bridge thereunder, is a question of fact. Tift is not es- 
topped from denying that he accepted the charter granted 
to him, and from showing that he built the bridge and 
operated the same under another law of the state than the 
charter. The doctrine of estoppel does not apply in a case 
like this; if there is any law applying this doctrine in such 
a case, the learned counsel for plaintiff in error has failed 
to produce the same to this court. 

If Tift was the owner of the land through which this 
stream ran, on both sides, then, under the act of 1850, he 
had the right to erect a bridge over the same, and charge 
toll for crossing thereon; and whether the bridge be public 
or private, it belonged to Tift, and when the county of 
Dougherty takes his land and erects another bridge, which 
causes damage to Tift’s property, he is entitled to just com- 
pensation therefor. Art. 1, sec. 3, par. 1, Constitution of 
Georgia; Code, §5024. Whether the same is a public or 
private bridge, the question in such a case is, what damage 
has the party sustained; and to ascertain this, the cost of 
erection, the income derived from the bridge may be looked 
to and considered by the jury, together with all other facts 
and circumstances calculated to enhance or diminish the 

v 75-52 
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value of the property taken or damaged. Tift had the 
right to erect this ‘bridge without the consent of the legis- 
lature, but the right to charge and take tolls is a right that 
can only exist by legislative sanction, and this privilege 
or franchise was conferred expressly by the act of 1850. 
Thus Tift acquired the right to take tolls for passage over 
his bridge, and it is a self-evident fact that the value of 
the bridge depends mainly upon the income derived from 
the tolls. That a bridge situated and erected as this was 
is a public bridge can hardly be questioned. The clauses 
of the Code following §684, as to excessive rates, the ex- 
amination of rates annually, how persons are to be pun- 
ished for making excessive charges, etc., down to the 691 
paragraph, all seem to point to the conclusion that this is 
a public bridge, although belonging to Colonel Tift. 

This court is of the opinion that, in any view which can 
be taken of the law and evidence in this case, the dam- 
ages assessed by the jury are too small, and that the 
court committed no error in sustaining the certiorari and 
granting a new trial. 

Judgment affirmed. 


Jackson, Chief Justice, stated that he concurred in the 
judgment affirming the sustaining of the certiorari and 
the consequent grant of a new trial, but could not concur 
in all the reasoning of Justice Blandford; but that, under 
the facts of the case, he was inclined to the opinion that 
Tift was estopped from denying that he had built. the 
bridge in question under the charter obtained by him. 


WHITTLE ef al. vs. TARVER, trustee. 


1. Section 3583 of the Code, which provides that, ‘‘ where a money 
judgment shall hereafter be rendered against any defendant who, 
at the time suit is begun, does not reside in the county where it is 
instituted, the property of such non-resident defendant, which is 
situated at the time of the judgment without such county, shall, 
so far as affects bona fide purchasers for value without actual notice 
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of the judgment, not be bound by such judgment, unless the owner 
of said judgment shall, within three months of the final rendition 
of the judgment, have his fieri facias entered upon the execution 
docket in the office of the superior court of the county where such 
defendant resided at the date of the judgment,’’ has reference to 
general judgments against the defendant and all his property, and 
not to a judgment in rem, enforcing against certain land a charge 
created thereon by the will of the former owner. Whether the 
execution under such a decree was recorded or entered as provided 
by that section, is immaterial. 

(a.) Under the facts of this case, the record of the decree could not 
have affected the title. 

2. Where a claimant of land derived his title from one who derived 
title under a will which imposed a charge on the land, the record 
of the will was notice to the claimant; and it was error to charge 
that, unless he had actual notice of the charge on the land, it was 
not subject. 

3. Where a decree was rendered on a bill to subject land toa charge 
created by a will, and a bill of review filed, resulting in a decree 
in favor of certain parties for the use of their attorneys, who were 
also parties, the fact that the execution was issued directly in favor 
of the attorneys furnished no ground of objection. 

4. Where counsel were parties to a bill, and as such obtained a de- 
cree enforcing for their benefit a charge created by a will on cer- 
tain land, and no exception was taken to this decree, it fixed the 
rights of the attorneys, if the court had jurisdiction; and the pro- 
ceeding being by them as parties, and not to enforce a lien as 
counsel on proceeds in the hands of, or belonging to, their clients, 
there is no need to show any notice of an attorney’s lien or other 
steps to enforce it. 

5. Whether the superior court of DeKalb county had jurisdiction, 
when the original bill was filed in this case, or not, yet where the 
defendant therein filed his bill of review in that county, there was 
jurisdiction therein, and the decree rendered against him, enforc- 
ing acharge upon land, bound him and those holding under him. 


November 3, 1885. 


Executions. Judgments. Decrees. Equity. Attor- | 
ney and Client. Jurisdiction. Before Judge Bower. - 
Dougherty Superior Court. April Term, 1885. 


Reported in the decision. 


D. A. Vason; G. W. Gustin, for plaintiffs in error. 
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G. J. Wrieut; R. Hosss; L. Arnuerm, for defendant. 


Jackson, Chief Justice. 


A bill was brought in DeKalb superior court in favor of 
W. B. Tarver e¢ al. against A. H. Colquitt, Henry A. Tar- 
ver and others, seeking to subject certain property of said 
Henry A. and others, lying in Dougherty county, to the 
claim of said W. B. e¢ al. upon defendants as a charge 
upon the land of Henry A. and others, by virtue of the 
will of General Tarver. The case was submitted to Judge 
McCay, pro hac vice judge, Judge Hillyer being disquali- 
fied, on law and facts, and a decree was had subjecting 
certain lands of Henry A. to the payment of a certain 
sum of money in favor of the complainants, by virtue of 
the charge in said will. Subsequently a bill of review of 
this decree was brought by the said Henry A. to set aside 
this decree as illegal and inequitable, which resulted, on a 
hearing before Broyles as pro hac vice judge, in a verdict 
against setting aside the decree, but finding that the decree 
be enjoined in so far as three-fourths of the sum found 
was concerned, but that it proceed for one-fourth thereof 
for the use of Whittle e¢ a/., counsel for complainants in 
the first bill, the said counsel having been made parties 
defendant to the bill of review. Upon this verdict a 
new decree was rendered, perpetually enjoining the collec- 
tion of three-fourths of the sum found due in the original 
decree, but directing and decreeing that “ said judgment 
proceed for twenty-five per cent., or one-fourth of the prin- 
cipal and interest thereof, to-wit, eight hundred and fifty 
dollars and sixty cents, for the use and benefit of the at- 
torneys in the original suit of said W. B. Tarver and Ben). 
M. Tarver vs. A. H. Colquitt, Henry A. Tarver e¢ a/., and 
defendants-in this bill, to-wit, L. N. Whittle, Henry Hiil- 
yer and L. J. Winn, to be levied on the property of com- 
plainant, Henry A. Tarver, described in the decree in orig- 
inal bill and in this bill; and it is further decreed that de- 
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fendants do recover costs,” etc. The original decree re- 
ferred to in the above decree describes the land by num- 
bers and as that bequeathed by General Hartwell Tarver 
to Henry A. Tarver. 

Upon this decree execution was issued in favor of Whit- 
tle, Hillyer and Winn against and upon the land be- 
queathed to Henry A. Tarver by the will of Hartwell 
Tarver (describing the land by lots) and commanding that 
“you cause to be made the sum of eight hundred and 
fifty dollars and sixty cents for principal debt, and inter- 
est thereon from the 26th day of March, 1881, and the 
sum of seventy-five dollars costs, which lately; to-wit, on 
the 26th day of March, 1881, L. N. Whittle, Henry Hill- 
yer and L. J. Winn in our superior court, held in and for 
said county of DeKalb, recovered against Henry A. Tar- 
ver,” ete. 

This execution was levied upon the land therein de- 
scribed, and the land claimed by H. H. Tarver, trustee, 
and issue joined thereon of subject or not subject. Under 
charge of the court, the jury found it not subject, and on 
a denial of a motion for a new trial, plaintiffs in execution 
assign error here. 

1. The ground on which reliance is placed by plaintiffs 
in error and pressed here is the following charge: 

“That if the proof shows that Henry Tarver, the defend- 
ant, did not live in DeKalb county at the institution of 
said suit and the rendition of the judgment, but resided in 
Dougherty county, and the execution was not entered on 
the execution docket of the superior court of Dougherty 
within three months of its date, and the proof further 
shows that the claimant purchased bona fide for value and 
without actual notice of this claim and charge on the land 
contained in the will, and that claimant did not have 
actual notice of the judgment and execution, then you will 
find the property not subject.” 

We think that the above charge is erroneous, and as it 
pointed strongly to the verdict on the admitted fact that 
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no entry of the execution had been made on the execution 
docket of Dougherty county, there must be a reversal. 

The charge is predicated upon section 3583, which de 
clares that, “where a money judgment shall hereafter be 
rendered against any defendant who at the time suit is be- 
gun does not reside in the county where it is instituted. 
the property of such non-resident defendant, which is sit- 
uated at the time of the judgment without such county, 
shall, so far as affects bona fide purchasers for value with- 
out actual notice of the judgment, not be bound by such 
judgment, unless the owner of said judgment shall, within 
three months from the final rendition of the judgment, 
have his fieri facias entered upon the execution docket in 
the office of the superior court of the county where such 
defendant resided at the date of the judgment.” 

It would seem that this statute has reference to general 
judgments against the person and all his property, and 
not ajudgment in rem. It has been so held in respect to 
mortgage judgments when the bar of the four years’ posses- 
sion provided for in the first branch of this section 3583 
of the Code was pleaded. 53 G@a., 328. The reasoning 
on which that decision rests is mainly that it is not the 
lien by judgment that binds the property, but the lien by 
contract, by the mortgage, the record of which was notice. 
The same reasoning would apply here. It is the charge 
upon this land in the will of General Tarver, and not this 
decree that attaches alien upon it. That will, its probate 
and admission to record, is the date of this lien, and not 
this decree. 

Whether, therefore, the execution was recorded or en- 
tered on the execution docket is not a question of value 
to this claimant. It cannot affect him. His fight is with 
the charge on this land in the will of the testator, who be- 
queathed it to the defendant in execution, and the person 
from whom the claimant derives title, and who took it sub- 
ject to this charge, this lien upon it. 

A glance at the facts here will show how conclusive this 
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reasoning is as applied to this case. Long before this 
judgment, the defendant in execution made a deed to H. 
H. Tarver, in trust for his wife and children, to this land, 
and also before this judgment, or rather, decree, I should 
call it, as it is, this land was sold by the United States mar- 
shal as the property of this defendant, bought by Boylston, 
and by him conveyed to the claimant. So that, if this 
execution had been entered all over tlie execution docket | 
of Dougherty county,-and ifthis judgment had been spread 
all over the records of that county, it couid not have sub. 
jected this land which had passed out of the defendant 
anterior to its rendition Therefore, whether recorded or 
entered or not. could not affect the rights of either the 
plaintiff in execution or the claimant. Therefore, the 
charge was wrong, that unless so entered, and notice of the 
judgment was brought home to the claimant, the land 
was not subject; and so, in an analogous case, this court 
decided, in Conder vs. Holleman & Ballard, 71 Ga., 93, in 
the instance of the failure to record a conditional sale. 

2. Nor do we think the court right in ruling that unless 
the claimant had actual notice of this charge on the land 
in the will, the property charged was not subject. The 
probate of the will of record in the court of ordinary is it- 
self notice; and the fact that the claimant derived title 
from the defendant, who got his directly from the will, 
charges him with notice. 

3. We see nothing in the objection that the execution 
was issued in the names of Whittle e¢ a/., and not of their 
clients, the Tarvers, for their use. In equity the true 
owner is he who has the real equitable title, and it is only 
for Whittle e¢ al. that this decree on this bill of review was 
rendered; because “for their use and benefit”? means for 
them only. But our statute seems to settle it beyond cavil. 
Code, §4215. There it is enacted that “the plaintiff in such 
execution shall be the person actually entitled, without 
regard to his relative position in the cause,” and there the 
section is dealing with decrees for specific sums of money 
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in favorof any party to the bill, and these three plaintiffs 
are all parties thereto. 

4. It is not on aclaim of lien as counsel that these plain- 
tiffs move under this decree. It is not a lien on the decree 
or the proceeds of it in the hands of their clients, or belong- 
ing to their clients, but it is by virtue of this decree itself, 
as parties defendants thereto, that this execution was issued 
and is proceeding; and this decree gives to them the 
money specified therein out of this Jand bequeathed by 
Hartwell Tarver to this defendant with this charge thereon. 
So the jury found ; so the court decreed ; and no appeal or 
writ of error thereto having been taken, the decree must 
be enforced, unless the court was without jurisdiction. 
There is no need of any notice of attorneys’ liens or any 
other step on their part. This decree is the finality which 
fixed their rights, and the execution enforces it 

5. It may be that the court of DeKalb had no jurisdic- 
tion when the bill was first brought, though relief and sub. 
stantial relief may have been prayed against A. H. Col- 
quitt, a resident of DeKalb; but independently of that, 
whether there was jurisdiction then or not, this defendant, 
by filing therein his own bill of review, gave it jurisdiction, 
and its decree that he pay out of this land this debt con- 
cludes him and those holding under him. 

We think, therefore, that for errors of law there should 
be a new trial, and that the principles above indicated 
should be applied at the new hearing. What facts may 
then be developed to put a new phase on the case, we do 
not know. On those disclosed by the not very clear, and 
perhaps incomplete record before us now, we are clear 
that the law and equity of the case have not been reached. 

Judgment reversed. 
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1. The verdict was supported by the law and evidence. 

2. Under the Code of Georgia, a room or apartment in a public inn 
becomes the dwelling of a person when it is either occupied or 
hired by him, and an indictment alleging a room in an inn which 
was occupied by a servant thereof to be his dwelling, and charg- 
ing the accused with breaking and entering it with intent to take, 
steal and carry away the personal goods therein found, was suffi- 
ciently technical and could be plainly understood. 

(a.) That the room was occupied by another, as well as the prosecu- 
tor, does not, in legal contemplation, make it any less the dwelling 
of the prosecutor. All that the law required was that the indict- 
ment should identify the dwelling broken and entered with bur- 
glarious intent, and that it should show that it was not the dwell- 
ing of the party so breaking and entering, but that it was occupied 
by the prosecutor. 

(b.) There was no error in charging that if the defendant broke and 

entered the room of the prosecutor for the purpose of committing 
a felony or larceny, he would be guilty of burglary. 
Counsel for defendant having consented that the statement as to 
the confessions of the defendant might be made in the presence 
of the jury, and when they were ruled out, having stated that he 
did not ask to rule out any facts discovered in consequence of the 
confession, there was no impropriety in the remark of the judge to 
the effect that he ruled out the confession, but did not rule out the 
testimony in reference to finding the goods, although they were 
found by reason of the confession. 

(a.) Although a confession obtained by means of promises or threats 
cannot be received, yet if, in consequence of that confession, cer- 
tain facts tending to establish the guilt of the prisoner are made 
known, evidence of the facts may be received, together with so 
much of the confession as relates strictly to the facts discovered 
by it. 

November 17, 1885. 


Criminal Law. Evidence. Wordsand Phrases Oon- 
fessions. Burglary. Before Judge Wiis. Muscogee 
Superior Court. November Adjourned Term, 1884. 


Reported in the decision. 


Gortcatus & Onappgt, for plaintiff in error. 
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Tuomas W. Grimes, solicitor genefal, by W. A. Lrrttz, 
for the state. 


HAL, Justice. 


The defendant was tried and found guilty on an indict- 
ment. charging him with breaking and entering the dwell- 
ing-house of the prosecutor with intent to take, steal and 
carry away the personal goods therein found. He moved 
for a new trial, on various grounds, and the motion was 
overruled ; whereupon he alleged error and brought the 
case to this court. 

1. There is nothing in the three first grounds of the 
motion. Under the law and the evidence in the case, the 
verdict is well supported; indeed, it would seem to have 
been demanded, unless the jury saw proper to believe the 
defendant’s statement in preference to the sworn testi- 
mony, which we think they very properly declined to do. 

2. The fourth and fifth grounds of the motion may be 
considered together, and they allege that there was error 
in charging the jury that, “if the defendant broke and 
entered the room” of the prosecutor (in the Rankin 
House, where the prosecutor was employed as a servant, 
and which he occupied jointly with another) “for the 
purpose of committing a felony or larceny, he is guilty of 
burglary.” The objections urged in argument to this 
charge, though not “ plainly specified,” as the law requres, 
Code, §4251, either in the motion for a new trial, or the 
bill of exceptions, founded on the judgment refusing the 
same, are the foliowing: 

(1.) That the dwelling-house broken and entered was 
a room for servants in a public inn, and was not a hired 
room, and that the prosecutor occupied it as a servant or 
waiter at said inn. 

(2.) The prosecutor occupied the room jointly with an- 
other servant, and if a dwelling at all, it was the dwelling 
of both, and not of the prosecutor alone 
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That the general allegation in the indictment that this 
room was the prosecutor’s dwelling, would have been insuf- 
ficient at the common law, is readily admitted, but under 
our statute defining burglary, it is otherwise ; by it “a hired 
room or apartment in a public tavern, inn or boarding-house 
shall be considered as the dwelling-house of the person or 
persons occupying or hiring the same.” A room or apart- 
ment in such an establishment becomes the dwelling of 
the person when it is either occupied or hired by him; and 
under our Penal Code (§4628), every indictment or accu- 
sation by the grand jury is deemed sufficiently technical 
and accurate which states the offense in the terms and 
language of the Code, or so plainly that its nature may 
be easily understood by the jury. In this instance, both 
these requirements were met in the pleading and fully 
sustained by the proof. 

That the room was occupied by another, as well as the 
prosecutor, does not, in legal contemplation, make it any 
less the dwelling of the prosecutor. All that the law re- 
quired was that the indictment should identify the dwell- 
ing broken and entered with burglarious intent, and that 
it should show that it was not the dwelling of the party 
so breaking and entering, but that it was occupied by the 
prosecutor. Goode’s case, 70 Ga., 752. 

3. The remaining grounds of the motion have no merit. 
The defendant’s counsel consented that the statement, as 
to the confessions of the defendant, might be made in the 
presence of the jury, and when they were ruled out by the 
court, he further stated that he did not ask to rule out any 
facts discovered in consequence of the confessions. Un- 
der these circumstances, and in dealing with the motion to 
rule out the confessions, we are unable to perceive the least 
impropriety in the remarks made by the judge, to which 
exception is taken, or what influence they could have had 
in diverting the attention of the jury from the issues be- 
fore them, or in misleading them as to such portions of the 
testimony as they were at liberty to consider. “I under- 
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stand you,” said the judge, “to ask that the confessions 
be ruled out,” and he did rule them out and added, “I 
will not rule out the testimony in reference to finding the 
goods, although they were found by reason of the confes- 
sion.” These statements by the court carefully separate 
the evidence that was rejected from that which was 
retained, and was properly before the jury for their con- 
sideration. 

It is established law, that although a confession obtained 
by means of promises or threats cannot be received, yet 
if, in consequence of that confession, certain facts tending 
to establish the guilt of the prisoner are made known, evi- 
dence of the facts may be received, together with so much 
of the confession as relates strictly to the facts discovered 
by it. Roscoe’s Cr. Ev., 2d ed., 47; 1 Greenleaf’s Ev., 9th 
ed., §231 ; 1 Bishop’s Cr. Proc., §1242; Grady vs. The State, 
11 Ga., 253; Whaley vs. The State, /b.,128; Berry vs. 
The State, 10 Id., 511, 519. 

Judgment affirmed. 


Tue Georera Paciric Ratnway vs. THe Mayor, etc., or 
Dov@LASVILLE 


1. After a bridge has been completed, it is too late to obtain an in- 
junction to prevent its completion; and it is not within the power 
of a chancellor at chambers to grant a mandatory order requiring 
a municipal corporation to remodel or remove any part of a bridge 
forming a part of one of its streets. 

2. The testimony as to the safety of the bridge in controversy being 
conflicting, there was no abuse of discretion in refusing an in- 
junction. 

(a.) On the final trial, the equitable rights of all parties may be de- 
termined. 


October 27, 1885. 


Municipal Corporations. Practice in Superior Court. 
Injunction. Roads and Bridges. Before Judge Harris. 
Douglas County. At Chambers. May 23, 1885. 
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The Georgia Pacific Railway vs. The Mayor, etc., of Douglasville. 






Reported in the decision. 


J. S. James, for plaintiff in error 







W. A. James; C. D. Camp, for defendants. 


Jackson, Chief Justice. 










After the completion of a bridge over the track of the 
Georgia Pacific Railway Company, it filed a bill against 
the town of Douglasville to restrain its being used and 
have it remodeled and rebuilt as to hight and certain 
timbers, alleged to be dangerous, as in the way of officers 
of the company in signalling each other, removed, etc. 

1. We say after the completion of the bridge, because 
such is the sworn answer or affidavit of the officers of the 
town and of the contractors to build the bridge. There- 
fore, in respect to any order to desist from completing the 
bridge, the application is too late, and in regard to remod- 
eling or removing any part of the bridge, it is not within 
the power of a chancellor, under the laws of this state and 
our practice in equity at chambers, to grant such manda- 
tory orders., Zhomas vs. Hawkins, 20 Ga., 126, 134(2); 
Code, §3002. 

2. The evidence before the chancellor, touching the 
safety of the height of the bridge as it stands, is, to say the 
least, conflicting ; and in such cases, this court does not in- 
terfere with his discretion unless it is abused. There are 
certainly sufficient sworn allegations in the answer of the 
town and depositions on their side to show that the chan- 
cellor did not act recklessly, or, in the legal sense of the 
phrase, abuse his discretion ; and therefore, under our uni- 
form practice, we decline to reverse his conclusion not to 
grant an injunction. 

It does not follow that the bill may not have equity 
touching the modification of the bridge, if it be the duty 
of the town to build it for the convenience of the citizens; 
and that a decree on the final trial before the jury predi- 
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cated on their verdict may not be rendered to that end; 
nor, on the other hand, inasmuch as complainant comes 
into equity, is it necessary for the town to proceed against 

it for the expense of the bridge, and the cost of remodel- 
ing the same, should it be held the duty of the company 

to erect the bridge or make a suitable crossing where the + 
street, near the court-house square, crosses the track of its 
road. 

These matters will be adjudicated on the hearing, and 
the court of equity, with the facts found by the jury under 
the ruling of the chancellor, will then decree the several 
and exact equity of each party. 

At present we merely affirm the denial of the writ of 
temporary injunction, and refrain from examining ques- 
tions of law and equity, and determining them, until the 
facts are all developed on a full and fair examination be- 
fore the court and jury. 

Judgment affirmed. 


Surries e¢ ai. vs. Smita, administrator. 





1. The decision complained of should be plainly specified, as well as 
the error alleged therein, and he who alleges error must show 
error. Particularly is this true in cases of exceptions to a master’s 
or auditor’s report, as it, after allowance by the court, is prima 
facie the truth, and becomes conclusive if not excepted to, or if 
exceptions be taken and disallowed, and is always sustained where 
exceptions are questions of fact and there is no evidence to sup- 
port them. 

(a.) Itis not satisfactorily shown vo this court that the court beiow 
erred in ruling on the exceptions to the auditor’s report. 

2. Exceptions to a master’s or auditor’s report are not pleadings in 

such sense as to give a right of amendment by adding new excep- 

tions, after certain exceptions have been filed and disallowed, and 
the time allowed for excepting has elapsed, and the case has pro- 

ceeded to trial. The right to except to the report arises under a 

special rule, by which the court may allow time for excepting. 

Where the time for filing exceptions is limited by the order, ex- 

ceptions cannot afterwards be made, except by leave of the court 


OCTOBER TERM, 1885. 831 





Suttles et al. va. Smith, administrator. 


and upon good cause shown, and then it is in the discretion of the 
judge to allow or disallow them. 
December 15, 1885. 


Practice in Supreme Court. Masterin Chancery. <Au- 
ditors. Practice in Superior Court. Amendment. Plead- 
ings. Before Judge Stmmons. Campbell Superior Court. 
August Term, 1885. 


Reported in the decision. 


Joun S. Biesy; L. S. Roan; H. M. Rem; P. H. Brew- 
sTER, for plaintiffs in error. 


T. W. Lataam; Hueu Bucuanay, for defendant. 


HALL, Justice. 


This case was tried upon exceptions to an auditor’s re- 


port. Such of them as were heard and passed upon by the 
judge were disallowed. The auditor accompanied his 
report with the evidence taken before him, and this was 
also before the judge, who heard the exceptions; it was 
not, however, sent up in the record to this court, and for 
this reason, we find ourselves unable todetermine whether 
the conclusions reached by the auditor were correct, and 
whether the alleged errors in the rulings of the court in 
fact exist. 

1. The statute requires that the decision complained of 
shall be plainly specified, as well as the alleged error 
therein; particularly is this so in case of exceptions to a 
master’s or auditor’s report, as that, after allowance by the 
court, is prima facie the truth (Code, §3097), and according 
to the cases cited under this section, it becomes conclusive, 
unless excepted to for some good and sufficient cause, and 
may be decreed on without more; whenever it is allowed and 
approved and no exceptions are taken, or if taken, are dis- 
allowed, it becomes conclusive, and it is always sustained 
where exceptions are on questions of fact, and there is no 
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evidence to support them. The gravamen of the com- 
plainants’ exceptions to the rulings of the court below is 
that there was error in overruling and disallowing his ex- 
ceptions 11, 12, 13 and 15 to the auditor’s report; they 
insist that the allowance of a credit of $2,500 in Confed- 
erate money, which became worthless in the hands of 
the administrator, should be reduced by his charges for 
commissions, and also for furnishing the family of de- 
ceased a year’s support, which two items amounted in the 
aggregate to some fifteen hundred and eighteen dollars, 
and which, as insisted, had been twice allowed by the 
auditor, and that the sum awarded to complainants was 
that much short of the amount that should have been de- 
creed them. Counsel failed to convince the judge of the 
superior court that such was the fact, and we are very far 
from being satisfied that there was error in the conclusion 
reached by him upon these points. It is incumbent upon 
the party alleging error to make’it appear plainly, and in 
this respect, we think the failure to come up to this re- 
quirement is signal. 

It has rarely been our duty to examine a clearer, fuller 
and more explicit account between litigants than that re- 
ported by the highly intelligent, painstaking and consci-. 
entious auditor, whose services the parties were fortunate 
in securing. He has brought order out of confusiom and 
made clear what was before doubtful and uncertain. 

2. The time for filing exceptions was, by order, limited 
to four months after the report was filed in the court; it 
also provided that each party should have twenty days’ 
notice of the exceptions filed by the other. After the 
exceptions, filed within the time limited by the order, had 
been passed upon and disallowed, and at the term of the 
court, when the cause was heard, and while it was on trial, 
the complainants offered others, but, upon objection, they 
were rejected by the court, and upon this ruling error is 
assigned. It is contended that exceptions to a master’s or 
auditor’s report are pleadings in the cause, and that the 
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party has the right to amend them in matter of form or 
substance at any stage of the proceeding; but, if pleadings 
at all, we think they are such only in a restricted or quali- 
fied sense—certainly not to such an extent as to be entitled 
to the right of amendment here claimed. The right to 
make exceptions arises under a special rule, which limits 
the time in which it may be exercised. The Code, §4203, 
provides that “ the report shall be subject to exceptions for 
such time as the court may allow.” Where the time for 
filing them is limited by order, exceptions cannot after- 
wards be made, except by leave of the court and upon good 
cause shown, and then it is in the discretion of the judge 
toallow or disallow them. Cook vs. Commissioners Hous- 
ton County, 62 Ga., 224, 228. No cause was shown why 
this amendment or addition to the exceptions should be 
allowed, and we cannot say that there was any abuse of 
discretion in rejecting it. 
Judgment affirmed. 


Vason vs. STRAUSS. 


Where a property owner wrote to another to go to her lot and cut off 
the hydrant in her yard, and he did not do this, but without other 
authority, knowledge or consent on her part, laid a hundred feet 
of conduit pipe, furnished an iron top and repaired water-piping 
and faucet, he was not entitled to sue and recover of her therefor. 


January 12, 1886, 


Contracts. Actions. Before Judge Roney. Richmond 
Superior Court. October Adjourned Term, 1884. 


Reported in the decision. 


OxarpornE SNEAD, by F. W. Capers, Jr., for plaintiff in 
error. 


ApotpH Branpt, for defendant. 
v 75-53 
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BLANDFORD, Justice. 


Mrs. Vason wrote Strauss and directed him to go to 306 
Washington street and cut off the hydrant in the yard. 
This was the only employment of Strauss by Mrs. Vason. 
Strauss, instead of doing as he was directed, laid down 100 
feet of conduit pipe, furnished an iron top, repaired water- 
pipe and faucet, and for his labor and the things mentioned 
he charged her $31.25. He sued Mrs. Vason in a justice’s 
court and obtained a judgment for the full amount of his 
account She sued out a writ of certiorari to the superior 
court. That court overruled the certicrart and affirmed 
the judgment of the justice. ’ 

Strauss was not authorized to do any work for Mrs. Va- 
son, except to cut off the hydrant in the yard. This he 
did not do, and without being employed by her, he did 
other work without any knowledge or consent on her part. 
For this work and labor by Strauss, Mrs. Vason is not lia- 


ble, and he is not entitled to recover therefor. So we 

think that there was error on the part of the court below 

in overruling the certiorari and in not sustaining the same. 
Judgment reversed. 


Downs et al. vs. Harris. 


A trust was created in 1860, whereby a woman and her children were 
jointly interested in the usufruct or income of the estate during 
her life, and at her death the remainder vested in her children or 
the representatives of such as might be dead. Prior to June, 1865, 
the trustee failed to follow the provisions of the law in the man- 
agement of the estate and committed a devastavit. The mother 
died on or about January 23, 1883. On March 27, 1884, one of the 
children filed a bill against the trustee on account of such devasta- 
vit: 

Held, that the action was barred by the statute of limitations of 1869. 
Constructive fraud will not prevent the bar of the statute from at- 
taching, but it must appear that the trustee acted corruptly and 
committed actual fraud or such as involves moral turpitude. 


January 26, 1886, 
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Trusts and Trustees. Statute of Limitations. Before 
Judge Lawson. Jasper Superior Court. April Term, 
1885. 


To the report contained in the decision, it is necessary 
to add only that the exact age of the complainant (Mrs. 
Downs) does not appear (her husband being a mere formal 
party), but it was stated that she was married in 1857. 
The defendant set up in his answer the bar of the statute 
of 1869. At the close of the testimony for the complain- 
ants, the defendant moved to dismiss the case, on the 
ground that it did not entitle the complainants to the re- 
lief sought. This motion was sustained, and the complain- 
ants excepted. 


A. O. McOatta, for plaintiffs in error. 
F. Jorpan, for defendant. 


Hat, Justice. 


The trust in this case was created in 1860, and the mis- 
management of the estate by the defendant, as trustee, on 
which the complainant relies for a recovery, occurred prior 
to the first day of June, 1865. Neither the bill nor the 
evidence shows that the trustee acted “fraudulently and 
corruptly” in the management of the trust estate. The 
complainant and her brothers and sisters were jointly in- 
terested with their mother, during the life of the latter, in 
the usufruct or income of the estate, and at the death of 
the mother, the remainder vested in complainant, together 
with her brothers and sisters, or in case of the death of 
either, in their representatives. The mother died on or 
about the 23d of January, 1883, and the complainant’s 
bill was not filed and her suit commenced until the 27th 
of March, 1884; so that more than nine months and fif- 
teen days elapsed from the death of the mother, upon 
which event it is conceded this right of action was com- 
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plete, and which lapse of time, under the decisions of this 
court, barred the right of complainant, if the case was 
within the special act of limitations, approved 16th of 
March, 1869 (Acts, pp. 133, 134). 

We think it is within both the letter and spirit of the 
5th section of that act. The postponement of its opera- 
tion in consequence of supposed intervening disabilities 
was made by construction of the court, and the time for 
bringing the suit mentioned in the act was held not to 
commence running until the removal of such disabilities. 
We would not be understood, however, as concurring in 
the view that the existence of the mother at and subse- 
quent to the passage of the act amounted to such a dis- 
ability as would postpone its operation until her death; 
all that we mean to say is, that, conceding this to be 
true, the complainant’s suit is barred by the lapse of time, 
upon what may be considered the broadest and most 
liberal construction that can be placed on the act. Un- 
der this concession, the case is controlled by the de- 
cisions made in Jordan vs. Ticknor, 62 Ga., 123, and 
Byne vs. Anderson, 67 Id., 466. There is no doubt but 
this trustee failed to follow the provisions of the law in 
his management of the estate, and that he committed a 
devastavit, and is in consequence chargeable with con- 
structive fraud, but in order to prevent the bar of the 
statute from attaching in his favor, it must be shown 
that he acted corruptly and committed actual fraud or 
such as involves moral turpitude. Austin vs. Raiford, 
68 Ga., 201. There is no evidence in the record from 
which such fraud and corruption could be inferred, and 
the judge was right in dismissing the bill at the hearing. 

Judgment affirmed. 
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Buee vs. Russet. 


B. purchased land from C., paying part of the money in cash and tak- 
ing a bond for title; he transferred this to a firm as collateral se- 
curity for a debt which he owed them for merchandise; the bal- 
ance of the purchase money was paid, but, by direction of the 
vendee, the title was made to the firm to secure their claim; in 
order to obtain title in himself, B. borrowed money from R., paid 
the debt of the firm, who made title to him, and he then made a 
title to R. to secure the payment of the money loaned. The rate 
of interest paid by B. to R. was more than the legal rate: 

Held, that while the conveyance by B. to R. was void as title, or as 
an equitable mortgage to pay an ordinary debt, yet the money so 
borrowed and used having enabled B. to obtain the title, was 
purchase money, and the debt therefor was superior to the home- 
stead right of B. To allow him to take a homestead against the 
claim of R., would be a fraud. 

(a.) This case differs in its facts from those in 63 Ga., 32, and 66 Id., 
584. 

January’5, 1886. 


Debtor and Creditor. Homestead. Purchase Money. 
Interest and Usury. Before Judge Roney. Richmond 
Superior Court. October Adjourned Term, 1884. 


Russell brought ejectment against Bugg, based on a deed 
from the latter to the former. The defendant pleaded 
that the deed was made to secure a debt infected with 
usury and was void. Russell brought suit on the note 
made by Bugg to him. The defendant pleaded usury. 
The plaintiff recovered judgment for the principal, with 
legal interest and attorneys’ fees; a ji. fa. was issued 
and levied on the land in dispute. Bugg made applica- 
tion for ahomestead in the property, alleging himself to be 
the head of a family, consisting of himself, his widowed 
mother and minor brother. Tothis Russell objected, on 
the ground that the applicant was not the head of a family. 
The objection was overruled, and the objector appealed 
the case to the superior court. He then filed his bill, 
alleging these facts, and also that the money advanced by 
him was used by Bugg to obtain title to the property, and 
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that it was an equitable mortgage, and his lien was supe- 
rior to the homestead right. The equity case and the ap- 
plication for a homestead were consolidated, and were 
submitted to the judge withouta jury. The facts are suf- 
ficiently set out in the decision. 

The presiding judge held that Bugg was the head of a 
family and entitled to a homestead, but that such home- 
stead was subject to the payment of the debt to Russell. 
Bugg moved for a new trial, which was refused, and he 


excepted. 


Harper & Bro.; Frank H. Miter, for plaintiff in 
error. 


Foster & Lamar; Tutt & Locknart, for defendant. 


Jackson, Chief Justice. 


The facts of this case are, briefly, as follows, on the point 
which must control it: 

1. On the 27th of April, 1880, Bugg purchased of one 
Cohen the real estate at issue for $400.00,—$100.00 cash 
and $300.00 credit, due October 1st, 1881. Cohen gave 
him bond for titles when the land was paid for. Bugg 
transferred this bond to Burum & Oo. as collateral security 
for a bill for merchandise. On October 7th, 1881, the bal- 
ance of purchase money was paid by Bugg, but he directed 
the title to be made by Cohen to Burum & Co. to secure a 
debt to them for merchandise. Thus title to this property 
was in Burum & Oo. In order to get title out of them into 
himself, Bugg borrowed twelve hundred dollars from Rus- 
sell, and applied $1,125 of this borrowed money to the 
payment of the debt Bugg owed to Burum & Co., who then 
made a deed to this property to Bugg, who made it to 
Russell to secure him for the money thus paid to Burum 
& Co The rate of interest paid for this money to Russell 
was twelve per cent., and this deed from Bugg to Russell 
was void as title, or as an equitable mortgage, to pay an or- 
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dinary debt. But as the money which put the title of the 
property into Bugg out of Burum & Oo. is purchase money, 
by the use of which alone Bugg cou!d have got title to it, 
and without which he could have had no homestead right 
to it, the sum of $1,125, which got him title from Burum 
& Co.,is the only purchase money he ever paid them for 
the land, and the title had never been in him till they 
made the conveyance to him. The title was originally in 
Cohen, then it passed into Burum & Co., then into him, 
bought with $1,125 of the money of Russell. While the 
title was in Burum & Co., how could he have had a home- 
stead out of the property? It did not belong to him, and 
he could not carve it out of their property. He paid them. 
He set up no usury against them. He owed them a legal 
debt, himself being the judge,for he paid it without suit; 
therefore, he could not, against their title, by pretext of 
usury or otherwise, set upany homestead rights for mother, 
younger brother and himself. He had to pay Burum & 
Co. to have a title to a homestead. Shall he not pay the 
man, whose money got him the homestead right out of the 
property, before he asserts and sets apart that right paid 
for by Russell? Justice, equity, law, common sense, all 
demand that he shall; and Russell was not far wrong when 
he said that he would not pay him two dollars and a half 
for his homestead. The sense of right in the heart of an 
honest man, when a swindler would cheat him, nine times 
out of ten, is the law of the land. 

Not a cent of usury went into the money which paid for 
this land; this $1,125 is free from it; it bought for Bugg’ 
and Bugg must pay it. 

Inasmuch, as such must be the result of this case in a 
hundred trials, it is needless to consider allegations of error 
on minor points. It is well, however, to add that the case 
is distinguishable from Anderson vs. Tribble, 63 Ga., 32; 
and 66 Ga.,584. There the title was in Tribble, and never 
had been in another, out of whom Anderson’s money, and 
his money alone, put it in Tribble. If there be odiéer in 
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that case, or loose expressions which are at all at issue with 
the ruling now made, we cannot see their equity. While 
homestead rights are constitutional and favorites of our law, 
fraud is not, and to permit Bugg to perpetrate such a fraud 
as to make a homestead out of the money which he begged 
Russell to lend, without paying a dollar of it back to him, 
would be to sink law and equity into a slough of iniquity 
and putridity, nauseating to every sense of moral purity. 
The court was right to make him pay the debt. 
Judgment affirmed. 


Hanpy vs. Witson & Company ef al. 


A vendor of land gave a bond for title and took a note for the pur- 
chase money. Subsequently she endorsed the note and trans- 
ferred it to a firm for value. At the same time, she made a deed 
to the purchaser of the land and placed it with the firm as an es- 
crow to secure the payment of the note, the firm taking such deed 
without notice of any trouble about the quantity or number of feet 
of the land. The note not being paid, it was sued to judgment 
against the maker and endorser, and the execution was levied on 
the land and other property of the maker. She filed a bill, 
alleging that the deed in the hands of the holders of the note did 
not cover all the land described in the bond for title, and that the 
vendor was insolvent, and praying that the execution be enjoined, 
and that the vendor and holders of the-note and escrow be com- 
pelled to specifically perform the contract contained in the bond: 

Held, that there was no ground for specific performance or injunction 
against the holders of the note, and a refusal of such injunction 
was proper. 

February 9, 1886. 


Specific Performance. Equity. Injunction. Judg- 
ments. Promissory Notes. Title. Before Judge Ham 
monD. Fulton Superior Court. March Term, 1885 


Reported in the decision. 
Mynatrt & Howe t, for plaintiff in error. 


M. A. Bett; F, A. Annonp, for defendants. 
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Jackson, Chief Justice. 










A bill was brought by Mrs. Handy against Mrs. Ford 
and J.C Wilson & Co. for a specific performance of a 
contract on the part of Mrs. Ford to make titles to a cer- 
tain lotin Atlanta. The allegation is that the lot described 
in the contract or bond for titles is not embraced in a deed 
executed by Mrs. Ford to Mrs. Handy and placed in the 
hands of Wilson & Co. as security fora debt owed by 
Mrs. Ford to Wilson & Oo., to be delivered to Mrs. Handy 
when the note given by Mrs. Handy for the land was paid, 
but that the deed thus in the hands of Wilson & Co. was 
for less quantity of land than the bond described. The 
note for the land was traded to Wilson & Oo. for lumber, 
before due, endorsed by Mrs. Ford and sued to judgment 
by Wilson & Co., and execution issued and levied on this 
piece of land and other property of Mrs. Handy. The 
prayer of the bill is that Mrs Ford and Wilson & Oo. spe- 
cifically perform Mrs. Ford’s contract, and make the title 
for the land described in the bond: and that Wilson & 
Co. and the sheriff be enjoined from selling the property 
levied on until the further order of the court. This inter- 
locutory grant of the writ of injunction was refused, and 
this denial of the writ is the error assigned here. 

There is no error in the refusal of the injunction. Wilson 
& Co took the note, which was sued to judgment and levied 
on this property, as well as other property of Mrs. Handy, 
before due, and with no notice of any trouble about the 
quantity or number of feet of the land, the consideration 
of the note, and were in nowise complicated with that dis- 
pute. They could not make such title to the land, for they 
had none themselves. The only deed they held covered 
less than Mrs Handy wanted, and was in their hands as 
an escrow for delivery to Mrs. Handy when she paid the 
note; she refused to pay it, and Wilson & Co. sued both 
her and Mrs. Ford, her endorser. By what sort of logic 
Wilson & Co. became liable to make such a deed to Mrs. 
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Handy as her version of the contract required, by receiv- 
ing as an escrow from Mrs. Ford a deed for a less sum to 
be delivered to Mrs. Handy when she paid the note given 
by her and endorsed by Mrs. Ford, is not apparent to us. 
How they thereby became liable specifically to perform 
the contract of their debtor and endorser on the note to 
make a different deed from the escrow entrusted to them 
by her to be delivered, as it was, to the maker of the note 
when paid, we cannot see. There is no privity between 
Wilson & Co. and Mrs. Ford leading to such a result at 
law or in equity. Therefore, there is no reason or equit- 
able ground to stay the judgment of Wilson & Co. and 
stop the sheriff from making the money on the execution 
issued upon that judgment. Whether Mrs. Ford be insolv- 
ent or not cannot affect Wilson & Co. Whether equity 
will constrain her on final decree to make Mrs. Handy just 
the title she prays for in this bill, can affect Wilson & Co. 


just as little as Mrs. Ford’s insolvency. The facts make 
no case for enjoining Wilson & Co. from collecting their 
judgment, and the judgment of the chancellor must be 
affirmed. 

Judgment affirmed. 


Harreti vs. Toe State or Groreta. 


- Policemen ought to assist each other in arrests, and when one 
hails another to stop a man running to a bridge which carries him 
into another jurisdiction, it is the duty of that other to seize and 
arrest the fugitive, and if, with a knife already open in his hand, 
the latter cut at the first man who tried to stop him, and then cut the 
hand of the policeman who seized and held him, and then made an- 

. other blow with the knife to stab him again, which he escaped only 
by jumping out of the way, the facts are sufficient to uphold a ver 
dict of assault with intent to murder. 

. A charge that a policeman may arrest without warrant, for disor- 
derly conduct or other violation of city ordinances, or for crime, in 
order to prevent escape, is not error ; and to refuse a request antago- 
nizing these principles of law is not error. In such a case, to at- 
tempt to kill the policeman is an assault with intent to murder, 
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though no malice towards the policeman be proved other than the 
use of the weapon likely to produce death, upon an officer of the 
law, who lays hand on him as he tries to escape. 

- It was wholly immaterial whether the policeman was prosecutor 
or not, it being admitted that he did not wish to prosecute, the 
grand jury having presented the accused; and there was no error 
in the court’s refusing to inquire about it by parol testimony or 
let it go tothe jury. The presentment itself would reveal the fact 
to the jury, if important. 

. A letter read by a witness about the character of the accused from 
a man to whom the sheriff told witness he once belonged, does 
not furnish such evidence of knowledge of his character as will 
enable the witness to express his opinion thereon to the jury or 
give in evidence what the letter said. The charge is fair and full 
and the verdict right. 


November 17, 1885. 


Criminal Law. Police. Officers. Arrest. Evidence. 
Before Judge Wiis. Muscogee Superior Ccurt. May 
Term, 1885. 


Haron Harrell was indicted for assault with intent to 
murder, committed on the person of Zeno Pickett. On the 
trial, the evidence for the state was, in brief, as follows: 
Pickett was a policeman in the city of Columbus. On the 
day of the alleged offense, he was near the bridge leading 
across the Chattahoochee river into Alabama and was in 
uniform. The defendant ran towards the bridge, pursued 
by another policeman of the city, who hallooed to Pickett 
to catch the defendant. Pickett ran after him, caught 
him on the bridge and took hold of him with his left hand- 
The defendant had an open pocket-knife in his hand, 
_ which he stuck into the hand of Pickett, and the latter re- 
leased him, but ran ahead and got in front of him again 
and again tried to stop him, but the defendant struck at 
him with the knife, and Pickett permitted him to escape, 
At the time, Pickett did not know what offense the de- 
fendant had committed, but acted on the fact that the 
other policeman was pursuing and had hallooed to him. 
Subsequently, Pickett was informed that the defendant 
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and his wife had had a quarrel; that the defendant had 
thrown some of her property into the fire; that she sent for 
a policeman, and that the charge. as Pickett thought when 
he testified, was disturbing the peace and good order of 
the city. Pickett had no warrant for the defendant. 

The defendant introduced no testimony, but made a 
statement, the substance of which was that his wife vexed 
him and they had some high words; that she called for a 
policeman; and being a stranger and not knowing any. 
body, he thought it best to leave; that he intended to go 
over the river and stay a little while until it was all over; 
that Pickett ran up to him and caught hold of him, but 
he did not remember cutting him; that he did not do it 
intentionally, and did not know that Pickett was an officer. 

The jury found the defendant guilty. He moved fora 
new trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. : 

(2.) Because the court ruled out the following question 
asked the witness, Pickett: “Well, I see you are not the 
prosecutor; it is a special presentment of the grand 
jury ?”—The object of the question was to show that 
Pickett did not desire the prosecution. 

(3.) Because the court ruled out the following questions 
and answer: “Well, Mr. Pickett, do you know anything 
of the character of this man?” Answer: “ Nothing, only 
a letter that I read from a man that he used to belong to; 
so the sheriff told me.” Q.: “Well, what was his charac- 
ter?” 

(4.) Because the court charged as follows: “If an offi. 
cer was attempting to arrest the defendant in this case for 
a violation of a city ordinance, and in attempting to arrest 
him, he put his hand upon him and took hold of him, the 
officer who did it was not a violator of the law in so doing, 
and it was no assault upon him if the officer took hold of 
him for a violation of the city ordinance.” 

(5.) Because the court refused to charge as follows: “If 
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the jury believe from the evidence that the defendant, at 
the time he was attempting to cross the bridge, was only 
guilty of a violation of an ordinance of the city, not an 
offense against the laws of this state, and such offense 
was not committed in the presence of either of the police- 
men who attempted to arrest him, or one of them had a 
warrant for the arrest of the defendant, then neither of 
said policemen had a right to arrest him, and such an ar- 
rest would be an illegal arrest.” 

(6.) Because the court refused to charge as follows: “ If 
one person attempt to arrest another illegally, then the 
person sought to be arrested has a right to resist such il- 
legal arrest and to use such force as may be necessary to 
prevent such arrest.” [The court, in refusing to make 
this charge, stated that it was given in substance. | 


The motion was overruled. and the defendant excepted. 
B. A. Toornton; W. A. Lirttiz, for plaintiff in error. 


Tuos. W. Grimes, solicitor general, by McNrm & Levy, 
for the state. 


Jackson, Chief Justice. 


The plaintiff in error was seized by a policeman as he 
was running across a bridge over the Chattahoochee river 
to escape into Alabama, and was cut by him with a knife 
in the hand that held him, so as to break loose, and when 
the policeman got in front.of him again, he cut at him again 
with the knife, and the policeman had to get out of the 
way of the blow, and he escaped. Another man had tried 
to stop him at the cry of the policeman before he, the 
policeman, overtook plaintiff in error, and he had cut at 
him with the open knife. The policeman who was cut 
ran out to catch and stop him at the alarm of another 
policeman in pursuit of him, both policeman being in uni- 
form. The accused had been guilty of the offense of 
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throwing things belonging to his wife into the fire and 
burning them up in a mad fit, and she had summoned 
the first policeman to stop and arrest him. The jury re- 
turned a verdict of guilty of an assault with intent to mur- 
der, and the accused excepted. 

1. The evidence is ample to sustain the verdict. Police- 
men ought to assist each other in arrests; and when one 
hails another to stop a man running to the bridge which 
carried him into another jurisdiction, it is the duty of the 
latter to seize and arrest the fugitive, and if, with a knife 
already open in his hand, he cut at the first man who tried 
to stop him, and then cut the hand of the policeman which 
seized and held him, and then made another blow with 
the knife to stab him again, which he escaped only by 
jumping out of the way, the facts are sufficient to uphold 
the verdict of assault with intent to murder. 

2. A charge that a policeman may arrest without war- 
rant for disorderly conduct or other violation of city ordi- 
nances, or for crime in order to prevent escape, is not error, 
and to refuse a request antagonizing these principles of 
law is not error. 

In such a case, to attempt to kill the policeman is an 
assault with intent to murder, though no malice towards 
the policeman be proved other than the use of the weapon 
likely to produce death upon an officer of the law who lays 
hands on him as he tries to escape. 

The points ruled and opinions expressed in the above 
two divisions are sustained in 17 Ga., 194; 30 Jd., 
426; 46 Jd., 85; 64 Jd., 125; 66 Jd., 755; Russell on 
Crimes, Vol. 1, 532-3 ; Wharton’s Crim. Law, Vol. 1, §651; 
Wharton on Homicide, §233. 

3. It was wholly immaterial whether the policeman was 
prosecutor or not, it being admitted that he did not wish 
to prosecute, the grand jury having presented the accused ; 
and there was no error in the court’s refusing to inquire 
about it by parol testimony or let it go to the jury. The 
presentment itself would reveal the fact to the jury, if im- 
portant. 





OCTOBER TERM, 1885. 847 
Holton vs. Hendley. 


4, A letter read by a witness about the character of the 
accused from a man the sheriff told witness to whom he 
once belonged does not furnish such evidence of knowledge 
of his character as will enable the witness to express his 
opinion thereon to the jury or give in evidence wnat the 
letter said. The charge is fair and full, and the verdict 
right. 

Judgment affirmed. 


Houton vs. HENDLEY. 


1, Where a certiorari was taken from the trial of a case of forcible 
entry and detainer before a justice and jury, and the plaintiff in 
certiorari paid the costs which had accrued and gave bond for all 
future costs, this was a substantial compliance with the statute, 
and a motion to dismiss the certiorari was properly refused. In’ 
such a case there is no eventual condemnation money except the 
costs. 

. On the trial of a case of forcible entry and detainer, a party is en- 
titled to purge the jury by putting them on their voire dire, in or- 
der to show that they are not fair and impartial jurors. 


October 27, 1885. 
Bonds. Forcible Entry and Detainer. Certiorari. Jury 


and Jurors. Before Judge Kipper. Pulaski Superior 
Court. May Term, 1885. 


Reported in the decision. 


W. L. Grice; L. CO. Ryan, for plaintiff in error. 
J. H. Martin, for defendant 
BLANDFORD, Justice. 


This was a certiorari to the trial of a case of forcible 
entry and detainer before a justice of the peace. The 
plaintiff moved to dismiss the proceeding because no bond 
had been given by the petitioner in certiorari for the 
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eventual condemnation money, the bond being for all 
future costs, all costs having been paid which had accrued. 
The court refused to dismiss the certiorari on this ground, 
and this is the first exception. 

1. This is not now an open question in this court. In 
15 Ga., 39, it was held that there is no eventual condem- 
nation money in a case like the present; that there is 
nothing involved for the party to be condemned in but 
the costs, and a bond for all future costs is sufficient. My 
own opinion is that the eventual condemnation money 
in such a case is the costs, and that the bond given is in 
fact for the eventual condemnation money. 

2. The court below sustained the certiorari upon two 
grounds, first, that the case was prematurely brought; and 
second, that the justice erred in not allowing the defend- 
ant to purge the jury by putting them upon their voire 
dire, to show that they were not fair and impartial jurors. 
We think the court did right to sustain the certiorari on 
this last ground. This was not an ordinary case before a 
justice’s court ; here twelve jurors are required, the magic 
number ; the justice could require the sheriff of the county 
to summon them, and if any legal objection should appear 
to any of them, the justice could require the jury to be 
completed by tales jurors, and if a jury could not be ob- 
tained in the district, he is empowered to draw a jury from 
an adjoining district in the county. Code, §4086. So it 
appears that a jury in this kind of a case before a justice 
stands upon the same footing as a jury in the superior 
court. The course proposed by the defendant to purge 
the jury was recognized by this court to be correct in 15 
Ga., 39 ; 59 /d., 145. Let the judgment of the court be- 
low be. affirmed. 
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Bropnax et al. vs. CARR. 


1. Under the constitution, the Supreme Court has no original juris- 
diction, but is a court alone for the trial and correction of errors 
from the superior and city courts. Inacase involving contested 
and conflicting facts, this court has no power to review or settle 
them, no error of law being assigned, or it appearing from an ex- 
amination of the charge that no error of law exists, and that all 
the errors complained of were fully covered thereby. 

. Where parties agreed to build a bridge and to divide the profits 
equally between them, such profits being what they might receive 
from the county after paying all expenses incurred in the erection of 
the bridge, and it was agreed that one of them should receive the 
money from the county, and that the parties should execute an 
indemnifying bond each to the other to save him harmless in case 
the bridge should not be kept up for seven or five years, this latter 
stipulation would not prevent the parties interested from calling 
on the one who received the money to pay their pro rata part 
thereof before they had executed such indemnifying bond and 
tendered it to such party, especially where he had not demanded 
or required it. 


December 15, 1885. 


Practice in Supreme Court. Constitutional Law. Con- 
tracts. Roads and Bridges. Before Judge Stewart. 
Rockdale Superior Court. August Term, 1884. 


Carr filed his bill against Brodnax and Zachry, alleging 
that he and they had contracted to build a county bridge 
across a river, which was let out to be built by the lowest 
bidder; that Brodnax was to receive the money from the 
county, pay the expenses of building the bridge and divide: 
the balance equally between them; that the bridge had 
been built, the expenses paid, and there was a balance of 
about $400, which Brodnax refused to divide. Certain 
items of expense, claimed to have been made and for labor 
done, were contested. An account and settlement was 
prayed for. ; 

The defendants answered, denying indebtedness to the 
complainant, and alleging that he had overdrawn his share 
and was due Brodnax a balance of $25. It was also set 


v 75-54 
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up as a defence that it was understood and agreed that 
before any surplus or profits arising from the building of 
the oridge should be paid out, the parties were to enter 
into an indemnifying bond with and to each other to save 
each other harmless against their pro rata share of the 
liability, in the event that they should be held liable on 
their bond given to the ordinary to keep the bridge in re- 
pair for seven years. 

On the trial, the jury found for the plaintiff $110, prin- 
cipal. The defendants moved for a new trial, on the fol- 
lowing among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court charged as follows: “ Unless the 
defendants had themselves made and entered into a like 
bond, as mentioned in said plea, they had no right to com- 
plain of and require the plaintiff first to do so, and should 
you find the defendants had not made such bond, then 
the plaintiff would have the right to bring suit and recover 
whatever might be found due him from said profits without 
his first giving bond.” 

The motion was overruled, and the defendants excepted. 


J.N. Guenn; A. OC. McCatta, for plaintiffs in error. 


Gero. W. GueatTon, for defendant. 


BLANDFORD, Justice. 


1. The constitution of this state declares that, “ the 
Supreme Court shall have no original jurisdiction, but 
shall be a court'alone for the trial and correction of errors 
from the superior courts, and from the city courts of At- 
lanta and Savannah, and such like courts as may be here- 
after established in other cities.” Art. 6, section 2, par. 
5, constitution of this state; Code, $5133. 

Hence it will be seen that, in a case like this, which is a 
case involving facts which are contested and conflicting, 
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this court has no power to review or settle the same 
between the parties, there not being any errors of law 
assigned as having been committed by the presiding judge, 
the errors being such that, when the charge is looked to, 
no such errors exist, or it appears from the charge that 
all the errors complained of were fully given in the in- 
structions by the court to the jury. 

The real ground of complaint in this case is, that the 
jury found contrary tothe view maintained by the plaintiff 
in error. When the evidence authorizes the jury so to 
find, and the court below refuses to interfere, this court 
has no jurisdiction to interpose and grant a new trial, under 
the constitution of this state, and the legislature has no 
power or right to confer such power on this court. 

2. In a case where the parties agreed to build a bridge 
and to divide the profits equally between them, such profits 
being what they might receive from the county, after pay- 
ing all expenses in the erection of such bridge, and it being 
‘ agreed that one of them should receive the money from 
the county, and it being further agreed that the parties 
should each execute an indemnifying bond to the other to 
save him harmless, in case the bridge should not be kept 
up for seven or five years, this latter stipulation would 
not prevent the parties interested from calling on the party 
who received the money to pay them their pro rata parts 
of the same before they had executed such indemnifying 
bond, and tendered it to such party, especially where no 
such bond had been demanded or required by the party 
receiving the money. So there is no error in charging the 
jury that the law is as stated by the court below. This 
being the main ground of error insisted on here by the 
counsel for plaintiff in error, the judgment of the court 
below must be affirmed. 
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CuRISTIAN et al. vs. WESTBROOK ef al. 


. Where there is any evidence to sustain the verdict, it is in the 
discretion of the judge to grant or refuse a new trial; and if he 
does not abuse his discretion, we are not at liberty to interfere 
with his julgment. This is the.rule where a first verdict has been 
set aside or sustained, but where a second jury, upon the grant of 
a new trial, has concurred with the former jury in their finding, 
and the presiding judge has refused to disturb it and grant an- 
other new trial, this court would not interfere with the exercise of 
his discretiun, although he may think the evidence introduced to es- 
tablish the main ground relied upon fora recovery ‘‘rather weak.”’ 

. The main contention in this case was as to whether the complain- 
ants were barred froma recovery by letters dismissory granted to 
the administrators, or whether said letters were obtained by fraud, 
and therefore were void. The evidence showed considerable ir- 
regularity on the part of the administrators, and was such as at 
least to cast suspicion upon the fairness of the proceedings; and 
there was enough on which to predicate the verdict found by the 
jury. 

. The fact that a distribntee, who was a minor at the time when the 
administrators obtained letters of dismission, had a legal guardian 
during his minority, did not bar his right tocommence suit against 
them at any time within five years after his arrival at majority. 


October 13, 1885. 


New Trial. Administrators and Executors. Fraud. Stat- 
ute of Limitations. Guardian and Ward. Before Judge 
Brown. Cherokee Superior Cuurt. February Term, 1885. 


This was a bill filed by the sons of a decedent against 
the administrators on his estate for an accounting. It was 
alleged that they bad obtained a discharge by fraud, which 
the complainants had discovered only some two months 
before suing. The discharge was obtained in 1871; the 
bill was filed in 1877; one of the complainants became 
of age in December, 1871, and the other about two years 
later. The former had a guardian; the latter had none. 

The principal points in contest rested on the discharge 
of the administrators and the statute of limitations. The 
case was referred to an auditor, and exceptions to his report 
were filed. The jury found against the exceptions. A 
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motion for a new trial was made and overruled, and the 
defendants excepted. 


R. P. Lester; Geo. N. Lester, for plaintiffs in error. 
W. A. Teastey; O. D. Puruures, for defendants. 


Hatt, Justice. 


Both parties excepted to the auditor’s report in this case; 
the issues made by these exceptions have been passed upon 
by two juries at different terms of the court; each jury 
returned the same verdict, and both verdicts found against 
the exceptions and in favor of the auditor’s report. Upon 
a motion made by the defendants, the first verdict was set 
aside, and a new trial was ordered. The defendants made 
a motion to set aside the verdict rendered on the last trial, 
and asked that another newtrial be awarded them, which 
was refused by the judge, who presided at both the trials. 

1. Where there is any evidence to sustain the verdict, 
it is in the discretion of the judge to grant or refuse a 
new trial, and if he does not abuse his discretion, we are 
not at liberty to interfere with his judgment. This is the 
rule where a first verdict has been set aside or sustained; 
but where a second jury, upon the grant of a new trial, 
has concurred with the former jury in their finding, and 
the presiding judge has refused to disturb it and grant an- 
other new trial, we should not interfere with the exercise 
of his discretion, although he may think the evidence in- 
troduced to establish the main ground relied upon for a 
recovery “rather weak.” He was satisfied, as his judg- 
ment plainly demonstrates, that it was sufficient to author- 
ize, though it did not imperatively demand, the verdict, 
and in this conclusion, we agree with him. 

2. The main contention in this case was as to the letters 
dismissory granted by the court of ordinary to the defend- 
ants as administrators on the estate of complainants’ father, 
which the defendants pleaded in bar of complainants’ re- 
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covery, alleging that one of complainants was of full age 
shortly after the judgment dismissing them from the ad- 
ministration was rendered ; that the other complainant, 
though two years younger, was all the while represented 
by a guardian, who suffered five years to elapse before the 
institution of the presentsuit. To this the reply was that 
the letters of dismission were obtained by means of fraud 
practiced by the administrators, both upon the complain- 
ants as heirs of the intestate, and upon the ordinary, and 
for that reason the discharge was “ void ” and of no effect, 
and was not discovered by them until a very short time, 
some two months, before they commenced their suit. Code, 
§$2607, 2608. The various acts on which they relied to 
defeat this defence were specified in their pleadings, and 
the testimony in the case sustained substantially these al- 
legations, which, to say the least, cast suspicion upon the 
fairness of this proceeding; and when it.is remembered 
that, owing to the subtle character of fraud, slight cireum- 
stances may be sufficient to carry conviction of its exist- 
ence (Code, §2751), it would, as we think, be going quite 
too far to say that there was nothing to rest the verdict 
upon, where the proof, as in this case, showed that a princi- 
pal voucher relied upon to sustain the final return made 
by the administrators was obtained after their discharge 
had been granted, which voucher itself was vague and in- 
definite; that the party from whom it was procured tes- 
tified that all the money he received from the administra- 
tors was some two hundred dollars, which he paid back to 
them, because of an alleged mistake on their part in turn- 
ing itover to him; and where there was evidence that one 
of the vouchers was irregular, and was placed in the hands 
of one of these administrators to have it corrected, witha 
promise to return it when this was done ; and where it is ex- 
ceedingly doubtful whether there was a compliance with 
this promise ; and where on the trial this final return was 
not forthcoming, and no order approving it was shown ; and 
where it was certain that it had never been put on record 
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in the proper court, and, to say the least, there was consid- 
erable irregularity, if not something worse, through the 
entire administration. 

3. We cannot hold that the fact of the minor complain- 
ant having a guardian during the time of his minority 
after the discharge of the administrators was granted, 
barred his right to commence suit against them at any 
time within five years after his arrival at majority. The 
statute in express terms declares that such discharge shall 
be no bar to the action (Code, §2607). There is no such 
exception in it as that here insisted on, and we have no 
power to make such a qualification; this would be judicial 
legislation rather than legitimate interpretation. 
Judgment affirmed. 


















LoupDERBACK, GILBERT & Company. vs. Litty & Woop 






Where a firm contracted a debt, and subsequently dissolved, and 
thereafter, with notice of the dissolution, the creditors accepted 
the individual drafts of one of the partners for the debt, and ex- 
tended the time of payment, without the knowledge or consent of 
the retiring partner, the latter was thereby released from such debt. 


October 13, 1885. 












Partnership. Debtor and Creditor. Before Judge Prior. 
City Court of Hall County. October Term, 1884. 









Reported in the decision. 






F. M. Jounson, for plaintiffs in error. 









W.S. Pickrett; M. L. Smrra; Dunuap & Tuompson, for 
defendants. 





Hatt, Justice. 










This was a suit upon an indebtedness to plaintiffs, con- 
tracted by the defendants as merchants and partners, in 
the course of tlieir joint business. After the dissolution 
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of the firm, of which plaintiffs had notice, they accepted 
the individual drafts of Lilly, and extended-the time of 
payment, without the knowledge or consent of Wood, 
the retiring partner. Wood insisted that this arrange- 
ment released him from the debt sued on, and the court 
below held the defence good. There was no dispute as to 
these facts, and that this ruling was correct, there can be 
no doubt. Stone vs. Chamberlin & Bancroft, 20 Ga., 259; 
s. c., 24 Jd. 310. After dissolution, a partner has no 
power to bind the firm by a new contract, nor to revive one 
for any cause extant, nor to renew or continue an exist- 
ing liability, nor change its dignity or its nature. Code, 
§1917, and citations; also Jb., §1896. Again, “ after the dis- 
solution of a partnership, a new promise by one partner 
revives or extends the partnership debt only as to himself, 
and not as to his co-partners.” Jb.,§2937. As this point is 
decisive of the case, it is needless to consider other ques- 
tions brought up in the record. 
Judgment affirmed. 


LeprorD vs. Tue State oF GEORGIA. 


1, A third cousin of the prosecutor in acriminal case is not a qualified 
juror; and the fact of the relationship being unknown to the de- 
fendant until after the trial, it furnished a good ground for a mo- 
tion for new trial. 

. It will not prevent a new trial for the juror who was akin to the 
prosecutor to assert that he did not know of the relationship until 
after the trial. 

. Although the burden of establishing an alibi, as such, to the sat- 
isfaction of the jury, rested on the defendant, whoset up alibi asa 
defence, and on that issue reasonable doubts would not avail him, 
yet, on the final issue of guilty or not guilty, all the evidence is for 
the consideration of the jury, and it is for them to say whether, from 
all of the evidence, the defendant is guilty beyond a reasonable 
doubt. Anda charge which excluded all the evidence concerning 
the alibi from being weighed by the jury on the subject of reason- 
able doub's of defendant’s guilt, on the issue of guilty or not guilty, 
was error. 

October 13, 1885. 





OCTOBER TERM, 1885. 857 





Ledford vs. The State of Georgia. 


Criminal Law. Jury and Jurors. Alibi. Before Judge 
Estes. White Superior Court. April Term, 1885. 


Ledford, with others, was indicted for riot, and on his 
trial was convicted. He moved fora new trial, on the 
following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court charged as follows: “ The defend- 
ant, gentlemen, sets up the defence of a/ibi, which is a com- 
plete defence when made out. The word means elsewhere. 
Of course, if the defendant was not there, he could not be 
guilty. To establish the defence of an alibi, you must be 
satisfied from the evidence that it was physically impossi- 
ble for the defendant to have been at the scene of the 
crime, if any was committed, at the time of the commission 
of the crime; and if you are not so satisfied, you will con- 
sider it no further.” 

(3.) Because one of the jurors was related to the prose- 
cutrix in the second (?) degree, which was unknown to the 
party defendant until after the trial. [The affidavits of the 
defendant and his counsel were introduced to show want of 
knowledge. Another person made affidavit that the juror 
was a third cousin of the prosecutrix. The judge caused 
the juror to be examined on oath, and he stated that he 
did not know of the relationship until after the verdict. ] 

The motion was overruled, and the defendant excepted. 


Wier Boyp; J. J. Kimsey, for plaintiff in error. 


W. S. Erwin, solicitor general, by Frank L. HaRarson; 
C. H. Surron, for the state. 


Jackson. Chief Justice. 


1. The juror was disqualified, being a third cousin and 
within the ninth degree, which fact was unknown to the 
defendant and his-counsel till after the trial. A kinsman 
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of the prosecutor will be disqualified, though the state is 
the party. 

2. It would be too dangerous a precedent to allow the 
juror to assert that he was ignorant of the relationship till 
after trial, too. The principle on which the law rejects 
him is that he is not impartial ; the same objection lies to 
his assertion that he was ignorant of the relationship at 
the time of the trial, after he had assisted in the conviction. 

_ 8. The charge excluded all the evidence about the alibi 
from being weighed by the jury on the subject of reason- 
able doubts of defendant’s guilt, on the issue of guilty or 
not guilty of the riot. Though the burden was the de- 
fendant’s to show alibi to the satisfaction of the jury, and 
on that issue reasonable doubts would not avail him,. yet, 
on the final issue of guilty or not guilty of the riot, all the 
evidence is for the consideration of the jury, and it is for 
them to say whether, from all of it, he is guilty beyond a 
reasonable doubt. See 3 Blackstone, 363; 65 Ga., 304; 
74 Id., 833, 393; 70 Zd., 651° 59 Jd., 142. 

Judgment reversed. 


*EVEREDGE e¢ al. vs. ALEXANDER ef ail. 


. Where it is shown that a private way has been in constant and 
uninterrupted use for seven years or more, with no legal steps 
taken to abolish the same, the obstruction of it is unlawful, and 
such obstruction may be removed on petition to the ordinary. 
Code, §§737, 738; Acts 1872, p. 60. 

. Whilst the way is confined by the law to a track of fifteen feet 
(Code, §721; 61 Ga., 29, 30) ; yet the mere running around one spot 
until the road there could be repaired within a few hours, which 
was done and it was immediately resumed as the way again, is 
not such an increase of width as to break the continuance of the 
use of it. 

. The constitutional provision in the first paragraph of the 3d sec- 
tion of the Ist article of the constitution (Code, §5025), which de- 


*No full reports or opinions are published in this and the following cases, under 
the provisions of the act of March 2, 1875. 
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clares that ‘‘In cases of necessity, private ways may be granted 
upon just compensation being first paid by the applicant,’’ has no 
application to a private way acquired by prescription by seven 
years’ continuous use of the way. 

. The doctrine that prescriptive titles to the fee in real estate by 
seven years’ possession cannot originate in consent, because the 
possession there must be adverse all the time, does not prevail or 
apply to a right-of-way, under the act of 1872, and the Code, for 
the reason that knowledge and acquiescence of the owner of the 
lands is of the very essence of the right-of-way against the owner. 
He must have six months’ knowledge to make the right-of-way 
against him complete (Code, §731), and ‘‘ steps must be taken to 
prevent the enjoyment of the way’”’ by the owner, to stop the con- 
tinuance of the use, or it will ripen into a prescription, though he 
acquiesce silently or consent openly all the time. Code, §§738, 
737; Acts 1872, p. 60. : 

5. Where testimony conflicts, the ordinary settles that conflict, and 
the court below was right not to disturb his settlement of the issues 
of fact on such a conflict as this record shows. 

Judgment affirmed. 


November 17, 1885. 
Jackson, Chief Justice. 


[ William L. and Sarah L. Alexander filed a petition with 
the ordinary of Harris county, alleging that Joseph Ever- 
edge and John H. Hamilton had obstructed a certain pri- 
vate way to which petitioners had title by prescription, 
and praying that the obstructions be removed. On the 
trial, the testimony for the petitioners tended to show that 
the road had been in constant and uninterrupted use for 
more than seven years, had been kept in repair, and was 
not over fifteen feet in width, except at one point, where a 
portion of the roadway was washed out, and where those 
passing temporarily changed their course to avoid the ob- 
struction until the road-bed was repaired, which was done 
in ashort time, and the usual route was resumed. The 
testimony for the defendants was directly conflicting with 
that for the petitioners. The ordinary rendered judg- 
ment in favor of the petitioners, and ordered the obstruc- 
tions to be removed. The defendants carried the case to 
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the superior court by certiorari, alleging as error that the 
ordinary refused to dismiss the case, on motion, on the 
ground of insufficiency in pleadings, and that the judg- 
ment of the ordinary was contrary to law and evidence, 
and without evidence to support it. On the hearing, the 
presiding judge dismissed the certiorari and affirmed the 
judgment of the ordinary and the defendants excepted. ] 


Hair vs. THe STATE OF GEORGIA. 


The verdict of guilty in this case was demanded by the evidence; 
and in such a case, unless there was a patent error of law, a new 
trial should not be granted. There was no such, if any error at 
all, in this case, and construing the clauses of the charge excepted 
to with the entire charge, there was no error atall. 61 Ga., 379; 
71 Id., 164, 167, and citations. 

Judgment affirmed. 


October 27, 1885. 
Jackson, Chief Justice. 


[John Hai: was indicted for assault with intent to mur- 
der. The evidence for the state was, in brief, as follows: 
Dr. Broom was in charge of the convict camp conducted 
by one Bryan, and kept the commissary department of 
the camp. He slept in a room which was also used as a 
dining-room by several others, including the defendant. 
The latter had been absent for some days. He came to 
the camp about twelve or one o’clock at night and went 
into Broom’s room, the door being open. He said he 
wanted some supper. Broom told him there was some- 
thing to eat in the safe, but did not get up, having gone to 
bed and not having been well. The defendant went out,: 
came back and went out again. Broom then fastened the 
door and went back to bed. ‘The defendant returned, and 
on Broom’s declining to get up and open the door, broke 
it open. Broom sprang out of the bed for the purpose of 
putting him out; defendant ran upon him, thrust a pistol 
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in his face and fired, hitting Broom inthe chin. There 
were two loaded guns and a pistolin the room at the 
time. The defendant stated a few minutes before the 
shooting that he intended to kill Broom, and after the 
shooting, he said that if he knew that case would hurt 
him, he would kill Broom. He indulged in a consider 
able amount of profane language. After the shooting, 
he did not run away. He said he shot in self-defence; 
that Dr. Broom had knocked him out of the house that 
night. 

A witness for the defendant stated that Broom called 
to the defendant with an oath, saying that if he was com- 
ing in there, he had better come on; that the defendant 
went; that the witness heard a noise. He heard the de- 
fendant say, “If you move,” or “if you put your hands 
on it, by G— I will shoot;” he then heard the shot. 
When the witness saw the defendant, the latter had a 
bruised place on his face, which he said was caused by 
Broom’s slamming the door on him. 

Two witnesses testified that Broom was generally con- 
sidered a sensitive, passionate man. 

The defendant stated that he went into the room three 
times; that Broom slammed the door on him; that, as it 
went open, he saw Broom going for the guns; that he said 
to Broom, “If you go there, I will shoot you;” that he 
had to shoot in self-defence; that Broom had been mad 
with him about some sugar. 

In rebuttal, a witness for the state testified that the de- 
fendant told him he scratched his face running round the 
house. 

The jury found the defendant guilty. He moved for a 
new trial, which was refused, and he excepted. | 
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Nrxon vs. THe STATE oF GEORGIA. 


1. The verdict is sustained by the evidence, and is not contrary to 
law or the charge of the court. 

2. Proof that a defendant was the proprietress of a tippling-house, 
and that it was kept open on Sunday, is sufficient to show that 
she is guilty of the crime of keeping it open, unless she shows by 
some testimony that she did not know that it was kept open; and 
a charge to that effect was not erroneous. 

(a.) The court instructed the jury that they could believe the defend- 
ant’s statement in preference to the testimony of witnesses, if they 
saw fit, and did not charge so as to make the jury exclude the 
statement from their consideration. 

3. Although a part taken out of a paragraph of the charge, when 
standing alone, may appear subject to criticism, yet if, as in this 
case, when taken in connection with the balance of the paragraph, 
it is not exceptionable, it will not cause a reversal. 

4. The entire charge is unexceptionable and gave full benefit of the . 
doctrine of reasonable doubts to the defendant and reiterated that 
knowledge on her part was necessary. The evidence was conflict- 
ing, and the verdict was sustained thereby. 

Judgment affirmed. 


January 26, 1886. 
Jackson, Chief Justice. 


[Georgia Nixon was indicted for keeping open a tippling- 
house on Sunday. The testimony for the state showed 
that the defendant had a bar, and that it was kept open 
on Sunday. The defendant introduced no evidence, but 
made a statement denying the charge, and asserting that 
if any one went to her bar on Sunday, it was without her 
knowledge, though she always kept. the keys, and that the 
witness for the state, who testified to the offense, was mad 
because he had formerly hurt another man in a fight, and 
she had notified the police of the fact. 

The jury found the defendant guilty. She moved for a 
new trial, on substantially the following grounds: 

(1) to (3.) Because the verdict was contrary to law, evi- 
dence and the charge of the court. 

(4.) Because the court charged as follows: “If it has 
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been shown to have been open, the presumption is that it 
was open with her consent, with her knowledge, unless 
she shows you to the contrary by some testimony.”—The 
objection was (1) that this charge put the burden on the 
defendant instead of on the state; (2) that it required the 
defendant to rebut the presumption by testimony, whereas 
her statement was sufficient for that purpose, if the jury 
saw fit to believe it; and (3) it was calculated to mislead 
the jury. (The judge states in his decision on the motion 
that when the defendant went on the stand, he explained 
to the jury fully the law in respect to the statement and 
the force and effect it might have.) 

(5.) Because the court charged as follows: “ The sole 
question for you to determine is, has or has not this law 
been violated ?” (The court charged that if a tippling-house 
was open on Sunday with the knowledge and consent of 
the proprietress, she would be guilty. If it was open with- 
out her knowledge and consent, she would not be guilty. 
He then added: “ This law against keeping an open tip- 
pling-house on the Sabbath day is now asserted by the 
state to have been violated, and the only question for you 
to determine is, whether or not this law has been violated 
within two years prior to the finding of the bill of indict- 
ment or presentment.”’) 

The motion was overruled, and the defendant excepted, ] 


Rosperts vs. Tue STaTE oF GEORGIA. 


. The evidence sustains the verdict. 

. There was no such error in th> refusals to charge as to require a 
new trial. In substance, all were given, and the entire charge is 
as favorable to the plaintiff in error as the law and facts would allow. 

. The confessions were made voluntarily, and are corrovorated 
abundantly by the bill of sale, the money and the inconsistency 
of the statements themselves. 

Judgment affirmed. 
November 3, 1885. 


Jackson, Chief Justice. 
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[Roberts was indicted for larceny of cotton. It was 
shown that the cotton was stolen and was missed early in 
the morning; that the defendant made several conflicting 
confessions, in which he endeavored to implicate two 
others, and stated that he merely hauled it to Americus 
for them, and was to receive two dollars therefor. He 
stated that he had sold the cotton, and had spent some of 
the money received. At another time, he said they told 
him to “ make way” with the money He also stated that 
all helped. The proceeds of the sale were found at his 
father’s house, where he stated in his confessions that they 
were, together with a bill of sale made in a false name. 
The jury found him guilty He moved for a new trial on 
numerous grounds, involving the sufficiency of the evi- 
dence, refusals and failures to charge, charges and the 
admission of the confessions in evidence. One witness 
testified that, when the cotton was missed, the defendant 
was suspected, and the witness, with others, went to his 
father’s house; that defendant ran; that one of the party 
told defendant’s father that he would be held responsible, 
if he did not bring the defendant up; that the defendant 
was not then present; that next morning, the defendant 
came up and made his statement, and that it was made 
freely and voluntarily. without any inducement or the 
uge of either hope or fear. Another witness testified that 
defendant sent for him to come and take him out of jail; 
that witness wanted to know what he was in there for, 
and that defendant made the statement freely and volun- 
tarily, without any inducement being used to get him to 
make it. The motion was overruled, and defendant ex- 
cepted. ] 
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‘TurTS vs. CHEATHAM. 


1. Where notes were given for a fount and apparatus for the manu- 
facture of soda-water, the title being retained by the vendor until 
payment should be made, and with the right in him, in case of 
non-payment of any note at maturity, to retake immediate posses- 
sion of the apparatus and remove the same, if, upon a trial of the 
fount and apparatus by the vendee, they did not come up to the 
representations and covenants of the vendor, as to their quality 
and condition, and proved worthless, the vendee had a right to 
rescind the contract without the consent of the vendor, he being 
able to restore the vendor to the condition in which he was before 
the contract was made. Code, §2860. 

. The evidence being conflicting, there was no abuse of discretion 
in refusing a new trial, and this court will not interfere 
Judgment affirmed. 


November 17, 1885. 
Hatt. Justice. 


[Suit was brought by Tufts against Cheatham on certain 
promissory notes. These had been given for the purchase 
price of a fount and apparatus for the manufacture of soda- 
water. By the terms of these notes, the plaintiff retained 
title to the property until they were paid, and reserved 
the right, in case either of them was not paid at maturity, 
to enter, without process of law, and retake possession of 
and remove the apparatus. The defence set up was that 
the apparatus had entirely failed to answer the purpose 
for which it was purchased, and to come up to the repre- 
sentations made and covenants entered into by the plaintiff 
as to its quality and condition ; that twice it had exploded. 
once with a pressure of less than 150 pounds, again with 
less than 100 pounds, although represented as having been 
tested at 300 pounds to the square inch; that in conse- 
quence of its defective construction, it had become worth- 
less; that the defendant had offered to return it and to 
rescind the contract, and was entitled to have of the plain- 
tiff the money he had paid and the cost of transportation, 
amounting to about $50, which he proposed to recoup and 


v 75-55 
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set off as the damage he had sustained. Upon most of 
these issues the testimony was conflicting, and the jury 
returned a verdict for the defendant for$50. The plaintiff 
moved for a new trial, on the ground that the verdict was 
contrary to law and evidence, and onits refusal, excepted. | 


Weems et al. vs. Harrotp, Jonnson & Company et al. 


In the case of Weems, trustee, vs. Coker (70 Ga., 746),it was held 
that th2 chancellor, sitting at chambers, might grant to a trustee 
power, upon a petition regularly presented by all the parties, to 
encumber a trust estate by the execution of a mortgage, and that 
this jurisdiction, thus exercised, was as extensive and conclusive 
upon the rights of parties covered by the decree as it would have 
been had it been rendered upon a bill filed and a trial had at a 
regular term of court before the judge and jury. Nothing, how- 
ever, was decided as to the extent to which this decree encumbered 
the trust property, or as to the respective rights and estates of the 
several crstuis que trust under the marriage settlement and the 
deed conveying the property in question. Nor was it determined 
what parties should have been before the chancellor. 

(a.) Semble, that the minor daughter of Mr. and Mrs. Weems had a 
present interest in the trust estate and its preservation for her 
personal use under the trust deed allowing her father to man- 
age and use the property, and apply the income arising therefrom 
‘*to the support, comfort, use and benefit of themselves and fam- 
ily,’’ of which this minor, upon her birth, became a member; and 
it she was in existence and not represented by guardian ad litem 
when the decree was rendered, then her present interest in the 
property, be it much or little, may not have been bound by the 
decree entered at chambers upon the application and at the in- 
stance of the trustee. How far her enjoyment of this interest de- 
pended upon the discretion of her parents and of the trustee, and 
what effect this may have had upon a failure to represent her by 
guardian ad litem is not now before the court, and is not decided. 
70 Ga., 82. 

-) Whether Miss Ingraham’s interest in this trust property was 
properly represented before the chancellor when the order to en- 
cumber it was made at chambers, has not been decided by this 
court; and whether she was properly represented in subse- 
quent proceedings, is a point in issue under the present bill, 
as also is the question whether the decree sought to be reviewed 
wus entered into by consent, and whether the parties consent- 
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ing had authority so to do. A suit pending for the recovery 
of property duly prosecuted and not collusive, is notice to a 
purchaser, so as to affect and bind his interest by the decree. 
Under the English rule, the péndency of the suit begins from the 
service of the subpcena, but under our statute, it seems that the 
suit commences and is pending upon its filing in the proper office 
and the entry of filing thereon by the clerk. 35 Ga., 215; Code, 
§3333. 
-) No necessity for an injunction appears in this case, and its refusal 
was not erlor. 
Judgment affirmed. 


November 3, 1885, 


Hat, Justice. 


[ Mrs. Ella R. Weems, on behalf of herself and her minor 
daughter, Ella B. Weems, and her imbecile sister, Miss 
Emma Ingraham, filed a bill in Lee superior court against 
Harrold, Johnson & Co. et al. The bill and exhibits showed; 
in brief, the following facts: On June 3, 1862, Mrs. Weems, 
then Miss Ingraham, entered into an anti-nuptial settle- 
ment with Walter H. Weems, who subsequently became 
her husband, and Henry Hurt and George T. Hurt, as 
trustees under such settlement. By the terms of this con- 
tract, all the property belonging to her was conveyed to 
the trustees on the following uses and trusts: That the 
corpus of the property should be for the scle use and bene- 
fit of the wife, as her separate estate, during her natural 
life, and should not be liable in any manner to the debts 
or contracts of her husband; that after the marriage, the 
trustees should permit the husband and wife to have pos- 
session and control of the property, and that they shouldi 
be authorized to use the same and the income thereof for 
the support, comfort and benefit of themselves and their 
family; that the trustees should reduce to possession the 
property in which the wife was interested as soon as prac- 
ticable, and deliver possession to the husband and wife; 
that the trustees might sell and re-invest on the same uses 
and trusts, on the written consent of the wife, manifested 
by joining them in the conveyance; that the wife should 





868 SUPREME COURT OF GEORGIA. 





Weems et al. vs. Harrold, Johnson & Company et al. 





have the power to change the trustees; and that the wife 
should have power to dispose of the property by will, or, 
in default thereof, upon her dgath, the corpus of the trust 
estate should be divided equally among her children who 
should survive her. Only one child was born of this mar- 
riage, namely, the minor who joins in this bill. The pro- 
ceeds of the separate property of the wife was invested in 
a plantation in Lee county, the title to a one-half undivid- 
ed interest therein being made to the husband, W. H. 
Weems, as trustee, under the marriage settlement. The 
other half interest was conveyed to one Hudson for the sole 
and separate use of Miss Emma Ingraham. 

In 1878, the mother of Miss Ingraham petitioned the 
judge of the superior court to appoint W. H. Weems, as trus. 
tee, in place of Hudson, who had died, alleging that petition- 
er’s daughter was more than twenty-one years of age, but 
was imbecile. The judge granted the petition, and the pro- 
ceedings were entered of record in Lee county. In 1881, 
Weems, as trustee for his wife and Miss Ingraham, peti- 
tioned the chancellor at chambers to permit him to mort- 
gage the trust property. He alleged that a debt had been 
incurred to Harrold, Johnson & Company in carrying on 
the farm and supporting the cestuzs que tru-t; that he had 
executed a mortgage to them, which was due and unpaid; 
that he had no finds to pay it, but by making a mortgage 
to F. M. Coker, he could obtain funds to pay off the mort- 
gage held by Harrold, Johnson & Company, and prevent 
a sacrifice of the property. Endorsed on this petition was 
an acknowledgment of service and a consent to its granting, 
signed by Mrs. Weems and the mother of Miss Ingranam. 
The chancellor granted the petition at chambers ; the mort- 
gage was made to Coker, who has since transferred it to 
Harrold, Johnson & Company, and the original evidences 
of indebtedness have been cancelled, but no. money was 
actually advanced by Cokerto the trustee. In1882,Coker 
proceeded to foreclose the mortgage, but it is alleged that 
no service was perfected on Mrs. Weems or her daughter, 
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but the proceeding was against Weems as trustee. A rule 
absolute was granted, the case was carried to the Supreme 
Court, and the judgment there was reversed. See 70 Ga., 
746. When the case again came on for trial in the superior 
court, Weems and the attorneys representing him agreed 
to a decree, and a consent decree was taken, allowing a 
recovery of the principal and interest on the mortgage, 
and decreeing that fees should be paid to the attorneys for 
their services, both in that case and in a case of Stokes vs. 
Weems; that $86.20 be paid to Stokes on account of an 
indebtedness for which the trust estate was not liable; and 
that certain judgments against Weems be declared void. 
This arrangement was made without the knowledge or 
consent of the complainant, and she did not know of it 
until after thirty days after the adjournment of court. 
Fi. fas. were issued and levied on the trust property. It 
is alleged that the mortgage was invalid for want of power 
in the chancellor to grant the order to the trustee at cham- 
bers allowing it to be made; that the debt really was that 
of Weems; and that the whole proceeding was in violation 
of the marriage settlement ; that Miss Ingraham really had 
no trust estate and did not live in Lee county, and that 
the court there was without jurisdiction as to her; that 
Mrs. Weems signed the acknowledgment of service on 
the proceeding to foreclose the mortgage without knowing 
what it was, simply because her husband asked her to do 
so; that the agreed decree was unauthorized and improper. 
It was also alleged that certain judgments were proceeding 
against the trust estate, which, in fact, were not charges 
upon it, and should not sell it; and by amendment, it was 
alleged that, under a judgment which complainant did not 
know about when she filed the bill, the property had been 
put up at sheriff's sale and bought in by Harrold, Johnson 
& Company, either directly or indirectly. The prayers 
were to review and set aside the consent decree stated 
above and the mortgage on which it was founded, and to 
enjoin the sale of the trust property or interference with 
its possession, and for subpoena and general relief. 
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It appeared from the record of the proceedings to fore- 
close the mortgage that D. A. Vason, who alleged that he 
was guardian ad litem for Miss Emma Ingraham, filed a 
defence, in which it was denied that there was any trust 
estate, or that Weems was authorized to represent her as 
trustee, or that the court had jurisdiction to appoint him 
as such. 

The answers insisted that the trust estate was bound for 
the debts which were proceeding against it; that the en- 
tire matter had been adjudicated in a former decision ; that 
there was no collusion or fraud of any sort; but that the 
consent decree was rendered in accordance with the best 
interest of the trust estate and with the concurrence of 
Weems, trustee, after it became evident that the mortgage 
could not be defeated; that there was a bill pending in 
Lee superior court to set aside the sale of the land under 
certain other fi. fas.,and that to dispose of the entire mat- 
ter and to accommodate the trustee and for the benefit of 
the trust estate, the agreed decree was made; that all the 
parties were properly before the court, and what was done 
was done with notice to all the parties in interest. 

On the hearing, the chancellor refused the injunction, 
and the complainants excepted. | 


BENNING vs. BARLOW ef au. 
{[Blard‘ord, J., being disqualified, did not preside in this case. ] 


It furnished no ground for an extraordinary motion for a new trial at 
a later term of court; that the case was tried near the close of a 
term, and counsel did not have time to perfect the motion fora 
new trial, where it appears that, after the trial, the court drew 
juries and did other things usual at the “ heel’’ of a term; that 
the dissatisfied party could have made a motion, and taken an or- 
der to perfect it and file a brief of the evidénce afterwards, but 
that this was neglected without any sufficient excuse therefor, 
and that nothing was done until the next term of court. 
Judgment affirmed. 

October 13, 1885. 


Jackson, Chief Justice. 
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[The case of Benning, administratrix, vs. Barlow et al. 
was tried and resulted in a verdict for the defendant on 
May 3, 1884. No motion was made or order taken at that 
term, but on October 24 thereafter, a motion for a new 
trial was filed The grounds were based on rulings which 
were made during the trial. The only extraordinary 
ground set out was that the court adjourned in twenty 
minutes after the verdict was rendered; that counsel had 
no opportunity to consult with the agent of plaintiff, who 
resided in another county, as to whether it would be ad- 
visable to carry the case further; and that immediately 
after adjournment, the presiding judge went to another 
county, and counsel could not, therefore, get any order 
as to making the motion. 

(The judge certified that after the business of the court 
was over, he occupied some time in drawing juries, ete. ; 
that it was his uniform practice to give notice of his in- 
tention to adjourn and ask if there was anything further 
to be presented to the court; and that he was satisfied 
that he did so then.) 

On the call of the motion, it was dismissed, and the 
plaintiff excepted. | 


TANNER vs. CHAPMAN. 


. If the defendant removed the furniture (for the destruction of 
which suit was brought to recover damages) from the house where 
it was left, and where the plaintiff had a right to leave it, without 
authority from her and at his own risk, he thereby became liable 
for any injury done toit while it was being removed from one place 
to another, or while it wasin his custody at the place where it was 
officiously moved by him without the owner’s consent previously 
obtained. He is liable for damages resulting from such an act, 
whether he exercised care in the removal of the furniture or not. 
2 Bouv. L. Dic., 186; Story Bailments, §§189, 190; 40 Ga., 94. 

(a.) The jury had the right to believe the plaintiff and her witness, 
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andif they did so, there was sufficient evidence to authorize a 
verdict. 

. There being no exception toany ruling or cuarge of the court, the 
verdict being authorized by the evidence, and the court below 
being satisfied therewith, this court will not interfere. 

Judgment affirmed. 
December 15, 1885. 


Hatt, Justice. 


[ Mrs. E. A. Chapman sued H. M. Tanner in a justice’s 
court to recover on an open account, wlch charged the 
defendant with certain furniture of the value of $100.00. 
The case was carried to the superior court by appea On 
the trial, the evidence for the plaintiff was, in brief, as fol- 
lows: A house owned by plaintiff, together with the 
furniture contained in it, was rented to one Kasey fora 
term ending September 1, 1884. Lampkin was the agent of 
the plaintiff to rent the house for a term beginning Sep- 
tember 1, without the furniture. Kasey moved away from 
the city about August 1,and engaged Lampkin to rent the 
house for the remainder of the month, either with or with- 
out the furniture. As Kasey’s agent, he rented the house, 
without the furniture, to defendant, Tanner, who moved 
into the house about August 15, for the remainder of that 
month, and as plaintiff’s agent, he rented to Tanner for a 
term beginning September 1. Lampkin notified the plaint- 
iff that he had rented to Tanner, who desired to move 
into the house, and requested her to come up and move 
the furniture, she being then at a point some distance off. 
She went up and moved most of the furniture, leaving a 
side-board, a sewing machine and aclock. The remainder 
of the furniture she moved into another house, but did not 
have sufficient room for those articles. After Tanner moved 
into the house, he to!d Lampkin that this furniture was 
in hisway. Lampkin suggested that Tanner might use the 
furniture, and requested him to let it remain until about 
September 1, when the plaintiff would return to the city 
and take it away. The defendant suid he did not have 
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the keys to the side-board. Lampkin wrote to the plaint- 
iff for them, but not having them with her, she could not 
send them. Part of the side-board could be used without 
the keys. In a day or so, the defendant again told Lamp- 
kin that the furniture was in his way and he wanted it 
moved, to whieh Lampkin replied that he had no place 
where to put it and no authority to move it, but would 
write to the plaintiff about it. Defendant said he would 
carry it to his warehouse at his mill and keep it for the 
plaintiff without charge. Lampkin consented for him to 
do so, but he had no agency or authority in respect to the 
furniture. The defendant knew this and all about the ar- 
rangement between Kasey and the plaintiff, and that the 
rent he paid for August went to Kasey. The mill was 
about a mile distant and out of town. In removing it, 
the furniture was broken. The defendant in ormed Lamp- 
kin of that fact, and asked him to see the plaintiff and get 
her to be as light with him as possible. When she re- 
turned to the city, she was informed of the breaking of 
the furniture and expressed regret in regard toit. There 
was testimony also as to the value of the furniture. 

The defendant testified, in brief, as follows: He rented 
the house from the plaintiff, through her agent, Lampkin. 
He had furniture enough of his own,and when he rented, 
it was agreed that the furniture should be removed from 
the house in August. [le paid Kasey the rent for the bal- 
ance of August. The plaintiff came up and moved most 
of the furniture, leaving some of it, contrary to the con- 
tract with Lampkin. He needed all the room in the house 
for his own furniture. He saw Lampkin, who consented 
for him to remove the furniture and store it in his ware- 
house, provided it should cost the plaintiff nothing. Lamp- 
kin never told him that he did not have authority to re- 
move the furniture, but, on the contrary, directed him to 
remove it, and he never doubted Lampkin’s authority to 
do so as the plaintiffs renting agent. The furniture was 
carefully removed, He offered to have it repaired and 
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bear half the expense of so doing. He did not consider 
himself legally bound for anything, and what he said to 
Lampkin about a compromise with the plaintiff was for 
the purpose of effecting a peaceable settlement, and not 
because he considered himself liable. He stated what he 
considered the value of the property. © 

Another witness, who assisted in removing the furniture, 
stated that care was used in handling it. 

The jury found for the plaintiff $45.00. The defendant 
moved for a new trial because the verdict was contrary to 
law, evidence and the charge of the court. The motion 
was overruled, and he excepted. | 


Battey & Company vs. OGDEN ef al. 


. If not absolutely required by the evidence, this verdict is in ac- 
cordance with its decided weight. 

. There was no error in admitting in evidence the letters mentioned 
in the third ground of the metion for new trial; the plaintiffs’ 
counsel, though objecting to them when first offered, whereupon 
the court ruled them out, did not, when offered a second time 
under new developments in the progress of the cause, renew the 
objection, but by his silence, if not by the language he used in 
relation thereto, acquiesced in, if he did not consent to, their 
admission. 

. There was no error in stopping counsel from commenting before 
the jury upon evidence that had been rejected upon their motion, 
and in checking them from drawing inferences from the same 
prejudicial to their opponents. 

. Where, after having fully charged the jury and submitted to them 
fairly all the law bearing on the issues int he cause, the court, at 
the réquest of claimants’ counsel, gave them a further instruction 
upon a point already covered by the charge, and which, so far as 
it went, contained nothing objectionable, this, if error at all, might 
have been corrected on the spot by a request from the plaintiffs’ 
counsel to make it fuller. He was present, and if he desired more 
specific instructions, he should have asked tor them; and as this 
request would have been nothing more than was already given, it 
is only just to the court to presume that, had attention been called 
to the omission, there would have been a ready compliance with 
the request. 
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(a.) If the entire law claimed to apply tothe question had been given 
in immediate connection with the request, as might have been ‘ 
proper, it does not appear that the result would have been affected 
in this case. 

Judgment affirmed. 
December 15, 1885. 
















HA, Justice. 







[On December 3, 1881, an attachment in favor of John 
T. Bailey & Company against Ogden Brothers, of Nashville, 
Tennessee, was sued out and levied on certain land in Floyd 
county, Georgia. A judgment in attachment was rendered, 
execution issued, and was levied on the property on No- 
vember 4, 1882, and Isabella and Louisa Ogden interposed 
a claim thereto. 

On the trial, the evidence for the plaintiffs was, in brief. 
as follows: A tenant under the defendants was in posses- 
sion of the property until August, 1881, when he vacated 
it. In the fall, one of the defendants was trying to rent it, 
and shortly afterwards, a sign was put up that it was for rent 
py the attorney now representing the claimants. The prop- 
erty was conveyed by Printup Brothers & Company to A. 

S. Ogden, one of the defendants, on July 2, 1878, for $3,000. 
The claimants were sisters of the defendants, and were un- 
married A numberof persons, who lived near them in Sid- 
ney, Ohio, for a long time, testified that they had been inti- 
mately associated with them; that the claimants had no 
real estate there; that the witnesses had never heard them 
speak of having property in Georgia, and that it was be- 
lieved, or was said, that they were dependent for support 
principally on their brothers. The business of defendants 
in attachment was closed by levy on their stock on No- 
vember 22,1881. One witness testified that the father of 
both defendants and claimants told him that he and his wife 
were receiving interest on a note of $10,000 made by an- \ 
other son, James G. Ogden, for a support, and that it arose 
from property in which his wife was interested. Certain 
notes, not material to be set out here, were introduced. 
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The evidence for the claimants was, in brief, as follows: 
Their father, in his lifetime, loaned $9,000, which was all 
he had, to the defendants in attachment, and they paid 
him interest. At his death in 1876, it became the property 
of the claimants, and the defendants borrowed it from 
them and gave them a note for it in that year. Interest was 
remitted to them regularly, and they lived on it. On No- 
vember 14, A. S. Ogden, one of the defendants, made a 
deed to the claimants for the property in dispute to pay 
$3,000 of the debt, which was credited on the note. This 
had been agreed to about a year before, but A. S. Ogden - 
had neglected to make the deed. No reservation of inter- 
est was made, and there was no intention to hinder, defraud 
or delay creditors, but it was a bona fide transaction. The 
business at Nashville was closed by a levy under an at- 
tachment on November 25; before that there had been no 
suits. The claimants knew nothing of the embarrassment 
or insolvency when the deed was taken. Letters from the 
father of the claimants to his son, A. 8S. Ogden, were in- 
troduced, showing the indebtedness to him and his receipt 
of interest prior to his death. 

The property was found not subject. The plaintiffs 
moved for a new trial, on the following grounds: 

(1), (2.) Because the verdict was contrary to law and 
evidence. 

(3.) Because the court, during the concluding argument 
of counsel for the plaintiffs, allowed counsel for the claim- 
ants to read in evidence certain letters from P. A. Ogden, 
the father of the defendants and claimants, referring to 
the note held by him against them and acknowledging re- 
ceipt of interest, when the same letters had been ruled 
out at a former stage of the trial. (The court added the 
following note: 

‘These letters were ruled out on the first day of thetrial. But 
Mr. Hoskinson, plaintiffs’ counsel, in the concluding argument, took 


the position that there had been no interest paid on the notes in evi- 
dence and argued to the jury that there were no entries on the notes 
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showing that any interest had been paid thereon after December 1, 
1874. Mr. Hoskinson had beforehand in his argument claimed that 
the debt was a fixed-up thing and not genuine, and that the notes 
belonged to the old lady, Martha Ogden, and that at her death the 
interest stopped. Counsel for claimants then moved the court to 
admit the letters in evidence, in this view of this part of the case, to 
be considered by the jury, to show that P. A. Ogden had possession 
of the notes, and the court admitted them, no objection being made 
at the time to their admission. The court stated, if counsel for the 
plaintiffs relied on that position, the letters were admissible for this 
purpose. Mr. Hoskinson afterwards said in his argument to the jury 
that he didn’t care about the admission of the letters in evidence; 
that they were of no consequence any way.’’) 

(4.) Because, when counsel for plaintiffs in fi. fa. was 
making his concluding argument, commenting upon the 
Jaw that, when a paper under which a party claimed rights’ 
was proved to exist and the same was not offered in evi- 
dence, the legal presumption was that it contained some. 
thing adverse to the claimants’ interest, the court stopped 
him, saying that all the evidence concerning a will in this 
case was ruled out on your motion, and unless you consent 
for that to go in, you are not authorized to discuss that 
question, and the jury cannot consider it, because there is 
no evidence that there was any will, all evidence in ref- 
erence to a will having been ruled out on motion of plain- 
tiffs’ counsel. 

(5.) Because, after the conclusion of the general charge, 
and before the jury had gone out, counsel for claimants 
made a suggestion to the court, which Mr. Hoskinson 
claims he did not hear, when the court said, “* Yes, gen- 
tlemen, if you find that the claimants took the deed from 
Ogden without notice or knowledge of any intention on 
his part to hinder, delay or defraud his creditors,” then 
they would be protected and the deed would be good, and 
refused to add, at the request of plaintiffs’ counsel, that 
if they had reasonable grounds to suspect that the deed 
was made to hinder, delay or defraud crediturs, then they 
would not be protected, and the deed would not be good, 
counsel for the plaintiffs, in their conduct of the case and 
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in their argument, having taken the position that the deed 
was made for the purpose of hindering, delaying and de- 
frauding creditors, and that these claimants had reason- 
able ground to suspect such to be the fact. (The court 
added the following note: 


“The fifth* ground of the motion is modified as follows: ‘ Yes, 
gentlemen, if you believe Ogden owed the claimants the debt in 
controversy and made the deed to them to pay that debt, and that 
the claimants so intended to receive the deed, and yet that Ogden 
made the deed notwithstanding he owed the debt, with intent to 
hinder, delay or defraud his creditors, then, unless they had notice 
of such fraudulent intention on the part of Ogden at the time and 
before they accepted the deed, they would not be affected thereby, 
but would be protected in equity.’ Counsel for plaintiffs claims 
that he requested the court to add, after the word, ‘notice,’ in this 
part of the charge, the words, ‘or grounds for reasonable suspicion’ 
that such intent was fraudulent. The court does not remember any 
such request, but certifies that these words were not embraced in 
these instructions last given, but also certifies that it gave, in the 
general charge, the second paragraph of section 1932 of the Code.) 


The motion was overruled, and the plaintiffs excepted. ] 


GRAHAM vs. Tue Futter ExvectricaL Company et ai. 
(Jackson, C. J., not presiding, on account of providential cause.] 


. Where there was direct conflict in the testimony upon almost every 
material issue made by a bill which prayed for an injunction and 
receiver, this court cannot say that the court below abused his 
discretion in appointing a receiver; nor does it appear in this case 
that his discretion was not prudently and cautiously used. 

. Where property was involved in litigation, and two or more per- 
sons were claiming to have the exclusive right to control and 
operate it, and where it was in doubt whether either of them could 
legitimately control it to the exclusion of the others, and there 
were encumbrances on it, and the rights of all parties were threat- 
ened and could not be fully protected without the appointment ,of 
some person authorized to manage the property, this furnished a 
proper case for the appointment of a receiver. Code, §§274 and 
citations, 3149. 

. Aninterlocutory order appointing a receiver is under the control 
of the chancellor, and if it operates hardly or disastrously to the 
interests or rights of any of the parties, the chancellor can modify 
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it upon proper application. In advance of such an application, 
this court will not make a suggestion as to the proper course to be 
pursued. 

Judgment affirmed. 


January 12, 1886. 


Hat, Justice. 


[The Fuller Electrical Company filed a bill against John 
M. Graham, the Augusta Electric Company, J. T. Rob- 
inson and the Augusta Electric Light Company. The 
bill sought to foreclose a mortgage given by Graham to 
secure a note given for a balance of the purchase money 
of the mortgaged property, which consisted of a dynamo, 
lamps, globes, wires, etc., used in the business of electric 
illumination in the city of Augusta, and to have the title 
to a certain dynamo used in the business decreed to be in 
the complainant. It was alleged that to foreclose the 
mortgage at law would break up the business of electric 
lighting, for use in which the property was valuable, and 
that the dynamo belonging to the complainant would be 
returned in a second-hand condition and of less value than 
if continued in the business. It was prayed that a receiver 
be appointed, who should carry on outstanding contracts, 
or renewals thereof, until final decree; that he sell the 
“ plant” as a whole and pay off the claims of the com 
plainant. 

Branch e¢ al. were made defendants. Graham claimed 
the ownership of the property and filed a cross bill, setting 
up fraud on the part of the agent of the complainant. The 
Augusta Electric Company claimed to be the owner of the 
property. Its existence as an organized company was at- 
tacked by Graham. Branch et a/. set up that the property 
belonged to the Augusta Electric Company; that it was 
regularly incorporated ; and if not, then that they owned 
one-sixth of the property. 

It is unnecessary to set out in detail all the complicated 
and conflicting contentions of the various parties, involv- 
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ing the legality of the organization of the two companies, 
frauds in the sales of the property, failure to record the 
mortgage in time, etc. What is stated above will show 
the existence of various and conflicting claims. 

On the hearing, the court appointed a receiver to take 
charge of the property and carry on the business so far as 
to fulfill existing contracts or renewals thereof. Graham 


excepted ] 


Hitcu eft al. vs. FRASIER. 


The affidavit made in this case for the purpose of dispossessing a 
tenant holding over after the expiration of his term was in strict 
accordance with section 4077 of the Code; there were no patent 
defects in it, and the dismissal, on the ground of patent defects 
apparent in the faceof the paper, was error. 

Judgment reversed, 


January 26, 1886. 


BLANDFORD, Justice. 


[The following affidavit was made to recover possession 
from a tenant holding over after the expiration of his 
term: 


‘‘Grorcia— Ware County. 

Personally appeared before me, M. L. Mershon, judge of the su- 
perivr court of the Brunswick circuit, S. W. Hitch, who on oath says 
that he, A. A. Hitch, S. Hitch, C. F. Hitch, R. T. Hitch, M. M. 
Sweat, A. Hughes and N. Hitch, are the owners of a certain house 
and parcel of land in Camden county, Georgia, said house and land 
being a portion of the Colerain tract of land, between Flat Branch 
and G. A. Mallet’s land, and whereon Amos Frasier now resides ; 
that in the year 1882, deponent leased sai‘ land and appurtenances 
to said Amos Frasier for the year 1882; that said Amos Frasier is the 
tenant of deponent as aforesaid, and that said lease expired on the 
31st December, 1882; that deponent desires to have possession of 
said house and premises from said Frasier; and deponent, through 
his agent, G. A. Mallet, has demanded the possession of said house 
and premises after the expiration of the time for which the same was 
rented as aforesaid; and when possession was so demanded of said 
Frasier, he refused and still refuses to deliver to deponent’s agent, 
G. A. Mallet, the possession of said house and land.”’ 
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A warrant issued and a counter-affidavit was filed. On 
the hearing, the court, on motion, dismissed the warrant, on 
the ground of insufficiency and patent defects on the face 
of the affidavit. The plaintiff excepted. ] 


BraAHE vs. Boker & CoMPANY. 
(Jackson, C. J., not presiding, on account of providential cause.] 


Since the constitution of 1877 and the act of 1879 to carry into effect 
the provisions of the constitution in relation to the uniformity of 
practice, and also making provision as to the times and places of 
holding justices’ courts, a justice of the peace in the city of Au- 
gusta cannot hold his court and render judgments in civil cases 
elsewhere than in his own district, notwithstanding the prior local 
laws of that city. 67 Ga., 482. 

(a.) This does not affect the jurisdiction of any one of those courts 
over parties residing anywhere in the limits of the city of Au- 
gusta. 71 Ga., 244. 

Judgment reversed. 


January 12, 1886. 
Hatt, Justice. 


[Boker & Co. sued out an attachment against Brahe in 
the N. P. and ex-officio J. P. court of the 122d district of 
Richmond county. The defendant pleaded to the juris- 
‘ diction on the following grounds: (1.) That the court was 
not held within the geographical limits of the 122d dis- 
trict, but within the limits of the 120th district. (2.) That 
there is in the 120th district a regularly established court- 
ground, and that this court was not held at that point. 
(3.) Because the notary who held this court resided in the 
122d district, but held court in the 120th district. (4.) 
Because the regular justice for the 122d district established 
the court-ground for that district at a certain place, and af- 
terwards moved it to the office of the notary public and 
ex-officio justice of the peace, without any petition from the 
qualified voters of the district, and without giving thirty 

v 75-56 
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days’ notice. (5.) Because so much of section 4590 of the 
Code of 1882 (act of 1877) as authorizes changes of loca- 
tion of the court-ground in town and city districts as often 
as necessary, was repealed by the constitution of 1877 
and the act of July 21, 1879. 

The justice struck these pleas, and after judgment, a 
certiorari was taken to the superior court. From the an- 
swer of the justice, it appeared that the regular justice for 
the 122d district moved his court from its former location 
(which was also within the limits of the 120th district) to 
the office of the notary public and ex-officio justice of the 
peace, under an order granted by the ordinary. The judg- 
ment of the justice was sustained, and the defendant ex- 
cepted. | 


Brinson vs. THE STATE OF GEURGIA, 


1. The evidence was conflicting, and there was enough to support the 
verdict. 

2. If a pistol be carried concealed but for a moment, it is a violation 
of the law. 46 Ga., 292. 
Judgment affirmed. 


February 17, 1886, 


BLANDFORD, Justice. 


[Brinson was indicted for having and carrying about his 
person a pistol concealed. The evidence was conflicting. 
The court charged that if the pistol was concealed but for 
a moment, it was a violation of the law. The defendant 
was found guilty. He moved for a new trial, which was 
refused, and he excepted.] 
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A bill was filed, claiming that, under a proper construction of a will, 
the compiainant was entitled to the entire estate, as heir of the 
testator, an intestacy having occurred because of the failure of 
certain children, which destroyed the basis on which a trust was 
created by the will; that complainant’s brother-in-law claimed 
the property under the will as belonging to him, subject only to a 
charge for her support, and had possessed himself of the property 
wrongfully under such claim; that he had taken advantage of 
her distress of body and mind and her inability to support herself 
except through him, and had extorted from her a settlement, in 
lieu of all her interest, year’s support, claim of dower and right 
to all the property as heirat law. The prayer was for an account- 
ing, etc. The answer denied all allegations of fraud and undue 
advantage, and set up a release of all interest in the property as 
being fairly and deliberately executed by her. On demurrer to 
so much of the bill as sought a construction of the will, it was 
agreed by counsel that if the demurrer should be sustained, the 
bill shoul! be dismissed with right of exception to the Supreme 
Court. In this court the case was dismissed as prematurely 
brought. 73 Ga., 134. The remitter, as amended, provided that 
the cause ‘‘stand for a hearing in the court below as if never 
brought here or ruled there on demurrer; that to this end, if 
stricken, the case be re-instated and tried de novo, and such other 
action be had as is necessary to effectuate this direction, it having 
been the true intent and meaning of this court, inthe judgment 
rendered, simply and solely to decline to rule on the demurrer 
because it was prematurely brought.’’ The case was heard again 
on demurrer, with no amendment, except the striking of certain 
allegations as to statements made by testator during the last few 
years of his life. The demurrer was to so much of said bill as set 
up complainant’s construction of the-will. The judge sustained 
the demurrer. Fis order, after reciting the demurrer, proceeded 
as follows: ‘‘It was ordered that the said demurrer be and is 
hereby sustained, and that the parties proceed to try the issues 
made by the bill and answer; and thereupon complainant’s coun- 
sel having stated in open court that ifcomplainant, on a final con- 
struction of said will, was not entitled to the whole estate, they 
did not wish the settlement disturbed, and stated that the bill 
ought to be dismissed. The court thereupon dismissed the bill for 
wart of equity.’’ A bill of exceptions pendente lite, with an ac- 
knowledgment of service thereon, was filed, and also a writ of 

. error to this court sued out: 

Held, that the case is prematurely here, and cannot now be heard by 
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this court; but under the peculiar facts thereof, the writ of error. 
will be dismissed with directions that the court below proceed to 
try the issues made by the bill and answer. 

(a.) Both parties seem anxious for a hearing upon the merits of the 
case, and counsel for defendant in error declined to move to dis- 
miss the writ of error, on the ground th«t counsel for plaintiff in 
error had consented to the ruling, and this distinguishes it from 
Zorn vs. Lamar, 71 Ga., 80. Tad such a motion been made, it prob- 
ably would have been sustained, unless the decree that the bill 
should be dismissed for want of equity went beyond the consent 
of counsel for plaintiff in error. 

(b.) There was equity in the bill. 

(c.) Questions suggested as proper issues to be submitted to the jury 
on the trial of the case. 

Writ of error dismissed with directions. 
November 17, 1885. 


Jackson, Chief Justice. 


Hicks vs. BRANTLEY. 


A case having been tried and a motion for a new trial made, the fol- 
lowing order, signed by counsel for both parties, was passed by the 
court: 

‘A motion for new trial having been filed in the above stated case 
and approved by the court, and a brief of the evidence having been 
filed in said case, it is ordered that counsel for plaintiff and defend- 
ant be allowed thirty days to agree to said brief as the true evi- 

dence in said case; and should said counsel fail to agree to said 
evidence in the time allowed, the same shall be submitted to the 
court for approval before the first Wednesday in June next in the 
city of Macon. It is further ordered that movants have leave to 
amend their motion for new trial at the time for hearing the same 
by giving opposite counsel notice thereof and copy of amendment 
thirty days before said hearing of the same. It is further ordered 
that said case be set for a hearing on the first Wednesday in June 
next, in Macon, at the office of his honor, T. J. Simmons.’’ On 
the hearing, a motion to dismiss the motion for new trial was made, 
on the ground that no brief of evidence had been submitted and 
filed, as required by the order, within the time fixed by it, and no 
opportunity had been given counsel to’agree to said brief in the 
time prescribed. An affidavit was presented, to the effect that the 
brief had not been presented to adverse counsel for their agree- 
ment. This motion was sustained, and the motion for new trial 
was dismissed : 
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Held, that under the peculiar language of the order, this was error, 
It appeared that the brief of evidence had been filed when the 
order was taken, claimed by the movant to be the correct brief, 
and equally accessible to counsel for the respondent for the purpose 
of agreement or disagreement; there was no time prescribed for 
further submission and filing, nor was further opportunity for 
agreement required to be given, except that, if counsel failed to 
agree to the brief, it should be submitted for approval before the 
day set for the hearing, which wasdone. 43 Ga.,124; 70Jd., 729. 

(a.) If it were sought by such order to substitute the agreement of 
counsel for the approval of the brief of evidence by the court, such 
an order would have been illegal. The duty of inspecting and ap- 
proving the brief rested upon the judge, and he could not, by any 
order, by consent of counsel or otherwise, deprive himself of juris- 
diction to approve the brief of evidence and confer that jurisdic- 
tional power upon counsel. He could pass an order requiring the 
brief to be presented for approval within a certain time, and if not 
so presented, decline to approve it, and dismiss the motion; but 
he could not pass an order substituting counsel’s agreement to the 
brief for his own approval; nor was this done by the order which 
was passed. It provided that, upon a failure to agree, the brief 
should be presented to the judge before the day set for the hearing; 
or if counsel agreed, it was not necessary to present it before such 
day. It was, in fact, presented before the day set. 

Judgment reversed. 


October 27, 1885. 


Jackson, Chief Justice. 


PaGe vs. BLACKSHEAR. 


1. A motion fora new trial was filed and approved on February 6, 1885, 
and on that day an order was passed by the court as follows: ‘‘A 
motion for new trial in the above case having been filed and ap- 
proved by the court, but it appearing to the court that the short-hand 
reporter, who took down the evidence and the rulings of the court 
during the progress of said case, is not prepared to furnish, during 
this term of the court, copies of such evidence and such rulings to 
counsel for movant, it is therefore ordered by the court that 
movant’s counsel have thirty days after the adjournment of this 
court to prepare and file the said brief of evidence in said case and 
to submit the same to counsel for respondents; and that, by the 
first Wednesday in June next, movant’s counsel shall submit to 
the court for his approval of said brief of evidence, in the event 
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counsel fur movants and respondents should fail to agree thereon. 
It is further ordered that on the said first Wednesday in June, in the 
city of Macon, at ten o’clock a. M., in the office of Hon. T. J. Sim- 
mons, said motion for new trial shall be heard by the court; that 
counsel for movants have leave to amend said motion for new trial, 
counsel fur respondents to be served with a copy of said motion as 
amended thirty days before the said first Wednesday in June.’’ 

The court adjourned on February 6. The brief of the testimony 
furnished by the reporter was filed on Saturday, March 7, and 
handed to counsel for respondents It appeared from the affidavit 
of respondent’s counsel that a record, forming part of the docu- 
mentary evidence, was not filed with the stenographer’s report, 
but remained in his possession until March 9, at which time one 
of counsel for movants ‘‘ got this record.’’ A motion to dismiss 
the motion for new trial was made and sustained : 

Heid, that, by the terms of the order, the brief of evidence to be fur- 
nished by the short-hand reporter was to be filed within thirty 
days after the adjournm~nut of the court. It was also to be sub- 
mitted to respondent’s counsel for agreement; but when this was 
to be done is not provided, except that the natural construction 
of the order would be that, if counsel failed to agree to the brief 
at any time before the day fixed for the hearing, the court should 
approve the brief, or correct it if necessary, and approve it. 
Under the order the obligation was mutual upon the parties. The 
brief was delivered to respondent’s counsel to afford him an oppor- 
tunity to assist in perfecting it. He made no effort to do so; nor 
did he make any objection, except to the omission of the copy of 
the single document in his possession. 

(a.) If the omitted document was filed on March 9, it was in time. 
Thirty days after the adjournment of court being allowed for the 
filing, and the last day falling on Sunday, March §8, the filing on 
Monday was within the time prescribed. Code, §4, sub-sec. 8. 

. Counsel for the movant complied substantially with the require- 
ments of the order for the preparation and perfection of the mo- 
tion ; the opposite party made no effort whatever to aid in the com- 
pletion of the work, and it was improper to al.ow him to take ad- 
vantage of his own inaction to dismiss the motion. 

(a.) This not being a consent order, it is doubtful whether the court 
had power to impose on counsel conditions as to giving notice in 
order to exercise the right of amendment of the motion. Code, 
§3479. 


Judgment reversed. 
October 27, 1885. 


HALt, Justice. 





OCTOBER TERM, 1885. 


Herndon vs. The State of Georgia. 


Hernpon vs. THe State oF GEORGIA. 


Newly discovered evidence, the only purpose of which is to impeach 
the principal witness for the state in a criminal prosecution, is not 
alone sufficient to require this court to overrule the discretion of 
the presiding judge in refusing a new trial. 

(a.) In such cases, it would seem to be the safer course to sustain the 
newly discovered witness by the affidavits of persons who know 
his character, and who would testify to his uprightness. 68 Ga., 
612. 

(b.) There is nothing in this record which would justify an interfer- 
ence with the verdict. 

Judgment affirmed. 


January 26, 1886. 


Hat, Justice. 


RANDLE vs. Stone & Company, for use. 


Where, at the term when a case was tried, the losing party made a 
motion for a new trial, which was approved by the court, subject 
to future revision, and ordered to be spread upon the minutes, and 
the rule nisi was made returnable to the next term, and where 
there was not sufficient time, during the term to make out and_-file 
a brief of the oral and copy of the. written testimony, and the court 
granted an order that defendant have thirty days after the adjourn- 
ment to file a brief of evidence, ‘‘ subject to the approval of the 
court and revision of counsel,’’ this did not require the approval 
of the brief before it was filed, and if it was filed within the time 
prescribed, it was error, on the call of the motion, to dismiss it 
because the brief of evidencé had not been approved. 

Judgment reversed. 


January 5, 1886. 


HALL, Justice. 


CALLAHAN vs. THE STATE OF GEORGIA. 


Where a motion for new trial was made on the ground of newly dis- 
covered evidence, and it did not appear that due diligence was ex- 
ercised to procure the evidence at the trial, and the newly discov- 
ered evidence was negative in its character and effect, and was 
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Callahan ve. The State of Georgia, 


cumulative and tended only to impeach a witness for the state, a 
new trial was properly refused. 

Judgment affirmed. 

January 26, 1886. 


BLANDFORD, Justice. 


CALLAHAN vs. Tue Strate oF GEORGIA. 


The case is controlled by the preceding case of Callahan vs. State, de- 
cided to-day. 
Judgment affirmed. 
January 26, 1886. 


BLANDFORD, Justice. 


Swint, administrator, vs. Tue CentraL RalrLroaD et ai. 


The presiding judge being dissatisfied with the verdict, and having 
granted a first new trial, one among many grounds of the motion 
being that the verdict was contrary tolaw and evidence, this court 
will not control his discretion in so doing; nor will it closely scan 
any views of the law expressed by the judge in granting the new 
trial, the presumption being that, on the second hearing, he will 
correct his own errors, if any. 

Judgment affirmed. 
January 26, 1886. 


Jackson, Chief Justice 


Wixon vs. WILLIAMS ef ai. 


The plea to an action on two promissory notes being failure of con- 
sideration, the evidence being conflicting, the jury having found in 
favor of the defendant, and the presiding judge having exercised 
his discretion in refusing to grant a new trial on the ground that 
the verdict was contrary to law and the evidence, this court will 
not interfere. 

Judgment affirmed. 
February 9, 1836. 


BLANDFORD, Justice. 





OCTOBER TERM, 1885. 


Collins et al. re. Wilcox et al., administrators. 


CoLuins et al. vs. WiuLLcox ef al., administrators. 


This court, will not interfere with the diseretion of the court below in 
granting a first new trial, unless the evidence compels the verdict. 
The evidence being somewhat conflicting, the grant of the new 
trial will not be reversed. 

Judgment affirmed. 


October 20, 1885. 


BLANDFORD, Justice. 


GRAHAM vs. EASTMAN. 


This court will never interfere with the first grant of a new trial 
where there is any evidence at all upon which a different verdict 
could be sustained. 

(a.) Where a plaintiff in ejectment does not rely upon possession, 
but undertakes to show title, he must recover on the strength of 
his own title, and not on the weakness of that of his adversary ; 
and where there are circumstances which might warrant a verdict 
for the defendant, the court below will not be reversed for granting 
a new trial after a verdict in the plaintiff’s favor. 

Judgment affirmed. 


October 27, 1885. 


Hat, Justice. 


MattueEws et al., commissioners, vs. Dawson. 


The finding in the justice’s court being warranted by the evidence, 
there was no error in sustaining it on certiorari. 
Judgment affirmed. 


December 15, 1885. 


BLANDFORD, Justice. 
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Cureton vs. Ketcherside & Brown, for use. 


- Cureton vs. KuetTouersipeE & Browy, for use. 


The verdict in this case was warranted by the evidence, and the 
presiding judge being satisfied therewith, this court will not in- 
terfere. ; 

(a.) While this case approaches nearly to the point at which dam- 
ages will be granted against the plaintiff in error, yet it does not 
clearly appear that it was brought to this court for delay only; 
and damages are therefore refused. 

Judgment affirmed. 


December 22, 1885. 


Hatt, Justice. 


Tue Union Gotp Gravet Company vs. CHAMBERS et al. 


It requires a strong case to authorize a chancellor to enjoin a judg- 
ment at law. Where no such case was made, and the affidavits 
were conflicting? the discretion of the chancellor in refusing the in- 
junction will not be controlled. 

Judgment affirmed. 


February 17, 1886. 


BLANDFORD, Justice 





APPENDIX. 


The following acts (except those of 1881), in relation 
to the practice in the Supreme Court, have been passed 
by the legislature since the publication of the Code of 
1882, and they are here inserted for the convenience of 
the bar. The acts of September 27 and September 28, 
1881, are also published in full for convenience of ref- 
erence : 


An Act to regulate the practice, and to prescribe the form of the 
pauper oath in carrying cases to the Supreme Court of this State, 
where the plaintiff in error is unable to pay costs in said court. 


Section I. Be it enacted by the General Assembly of Georgia, That, 
from and after the passage of this Act, if a pauper oath be made for 
the purpose of carrying any case to the Supreme Court of this State, 
without payment of costs, such oath shall state that the plaintiff in 
error, because of poverty, is unable to pay the costs in said case, 
without stating conjunctively the inability of the plaintiff in error 
to give bond for the eventual condemnation money. 

Sec. II. Be it further enacted, That all laws and parts of laws in 
conflict with this Act be, and the same are hereby, repealed. 

Approved September 27th, 1881. (Acts 188081, p. 120.) 


An Act to requlate practice in the Supreme Court of Georgia. 


Section I. Be it enacted by the General Assembly of Georgia, 
That, from and after the passage of this Act, when the successful 
party to any cause tried in any of the superior or city courts of this 
state, which is carried to the Supreme Court by the unsuccessful 
litigant, files a cross-bill of exceptions complaining of errors in rul- 
ings made upon the trial adverse to him, it shall be the duty of the 
Supreme Court to hearargument upon such cross-bill of exceptions, 
and to decide the questions therein made, if a reversal of the judg- 
ment of the court below is ordered. : 

Sec. II. Be it further enacted by the authority aforesaid, That no 
writ of error shall be dismissed in the Supreme Court of this state 
because the clerk of the superior or city court, sheriff of said superior 
or city court, judge of said superior or city court, or attorney at law 
of said superior or city court, shall have failed to affix a date to any 
official signature, unless it is affirmatively made to appear by affi- 
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davit, or other proof in the Supreme Court, that such official signa- 
ture was made after the time required by law. 

Sec. III Be it further enacted by the authority aforesaid, That 
no writ of error shall be dismissed in the Supreme Court of this 
state when by an amendment to the bill of exceptions, which is 
hereby declared to be lawful and allowable, any imperfection or 
omission of necessary and proper allegations could be corrected from 
the record in the case. 

Sec. IV. Be it further enacted by the authority aforesaid, That no 
writ of error shall be dismissed in the Supreme Court of this state 
on any ground whatever which can be removed during the term of 
the court to which the said writ of error is returnable, and said Su- 
preme Court shall give such time during said term, even to the end 
of the same, as may be necessary to remove said ground if it can be 
removed during the said term. 

Sec. V. Be it further enacted by the authority aforesaid, That 
when the record shows clearly who were the respective parties to the 
litigation in the court below, and the bill of exceptions shows that 
all who were interested in the case, as presented in the Supreme 
Court in sustaining the judgment of the court below had been served, 
the writ of error shall not be dismissed, because the bill of excep- 
tions sets forth the parties differently from the record or discloses 
that some party not interested in sustaining the said judgment of the 
court below had not even [ been?] served, and that no party shall be con- 
sidered as interested in the litigation in the Supreme Court who will 
- not be affected by the judgment to be rendered in that particular case, 
such as sheriffs upon a money rule when the contest is between va- 
rious claimants of the fund and not be tween the sheriff and any one 
of them, or a receiver occupying a similar relation, or a complainant 
in a bill of interpleader and other parties occupying similar positions, 
and.the recital of instances herein shall not be construed to exclude 
cases coming under the intention of this act because they may not 
be mentioned therein. 

Sec. VI. Be it further enacted by the authority aforesaid, That 
all laws and parts of lawsin conflict with this act be, and the same 
are hereby, repealed. 

Approved September 23, 1881. (Acts 1880-1, p. 123.) 


An Act to provide for the transmission of only part of the record to the 
Supreme Court from the superior and city courts, in certain cases 
therein provided, and to provide that only one transcript shall be re- 
quired where cross-bills of exceptions may be filed. 


Section I. Be it enacted by the General Assembly of the State of 
Georgia, That from and after the passage of this act, whenever in 
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any case sought to be brought to the Supreme Court from any of the 
superior or city courts, counsel for all the partiés in interest may agree 
in writing that it is not necessary to a proper determ ination of the 
questions made by the bill of exceptions that a full tran script of the 
record shall be sent to the Supreme Court, they may present to the 
judge who presided in such cause, in connection with the bill of ex- 
ceptions, an agreed statement of what parts of the record are neces- 
sary to be transmitted, and if such judge shall certify that such agreed 
record is sufficient for a proper determination of the questions so 
made, then the clerk shall only make out an:! transmit to the Supreme 
Court such parts as may be so agreed upon, and the judge shall con- 
fine his certificate to the bill of exceptions to the requirements of this 
act, and the clerk shall certify that the transcript transmitted con- 
tains so much and such part of the record as directed by the certifi- 
cate of the judge to be transmitted. 

Sec. If. Be it further enacted, That when more than one bill of 
exceptions shall be filed in the same cause, involving the considera- 
tion by the Supreme Court of the same record, only one transcript of 
the record shall be transmitted to the Supreme Court, and no costs 
shall be required or taxed for more than one transcript, and the Su- 
preme Court, upon rendering judgment in said causes, shall direct 
against which of the parties the costs shall be taxed. 

Sec. III. Be it further enacted, That all laws and parts of laws in 
conflict with this act be, and the same are hereby repealed. 

Approved September 27, 1883. (Acts-1882-83, p. 107.) 


An Act to regulate the practice in the Supreme Court in certain par- 
ticulars. 


Section I. Be it enacted by the General Assembly of the State of 
Georgia, and it is hereby enacted by the authority of the same, That 
from and after the passage of this act, no case hereafter brought to the 
Supreme Court shall be dismissed upon the ground that the service 
of the bill of exceptions was made, acknowledged or waived after 
such bill of exceptions shall be filed in the office of the clerk of the 
superior court, or city court, of the county from which error is or shall 
be taken; Provided, such service has been made within the time re- 
quired by law. 

Sec. II. Be it further enacted by the authority aforesaid, That all 
laws and parts of laws in conflict with this act be, and the same are 
hereby repealed. 

Approved October 17, 1885. (Acts 1884-5, p. 102.) 


By the act of September 28, 1883 (Acts 1882-83, p. 
112), it is provided that when any case in the Supreme 
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Court is withdrawn or dismissed, the costs to be paid by 
the plaintiff in error shall not exceed $6.25. 

The act of August 12, 1885 (Acts 1884-85, p. 45), 
changes the beginning of the terms of the Supreme Court 
from the second Monday in February and the first Mon- 
day in September to the first Monday in March and the 
first Monday in October. 


IN MEMORIAM. 


MEMORIAL OF HON. GEO. T. BARTLETT. 


On January 12, 1886, the committee previously ap- 
pointed to prepare a suitable memorial of Hon. George T. 
Bartlett, deceased, late judge of the Ocmulgee Circuit, 
submitted the following report: 


George Troup Bartlett was born August 25, 1824, near the town of 
Monticello, in Jasper county, Georgia. His early school training was 
received at the village academy, and in 1841, he entered the State 
University at Athens, from which he graduated in the same class 
~with Georgia’s distinguished son, Benjamin H. Hill, himself a native 
of Jasper county, in 1844. Returning to his native town, he entered 
the law office of Edward Y. and Joshua Hill as a student, to fit him- 
self for that profession which in subsequent years he s. brightly 
adorned, With indomitable will and energy, he applied himself to 
the mastery of the science of law, and in the following year, 1845, 
under the administration of Hon. James A. Meriwether, then judge 
of the Ocmulgee Circuit, he was admitted to the bar, a well-equipped 
lawyer. He immediately commenced the practice of his profession 
in his native town, where he ever afterwards resided. In November, 
1845, he married Miss Virginia L. Saunders, a gentle and accom- 
plished woman, who lives to mourn his loss. In 1847, he was, by 
the general assembly, elected solicitor general of the Ocmulgee Cir- 
cuit, and was virtute oficii attorney general of the State. In poli- 
tics he espoused the principles held by the Whig party, and as the 
exponent of said principles was, by the people with whom he was 
reared and who knew him best, elected state senator for the years 
1857, 1859 and 1860. Shortly after the passage of the ordinance of 
secession in 1861, he was elected captain of the Glover Guards, a 
company organized at Monticello, and with said company he went to 
Virginia in the regiment known as the 4th Georgia Volunteers, and 





APPENDIX. 895 


joined the army of the Confederate States, was subsequently trans- 
ferred to the western army, captured in 1864, and confined as a pris- 
oner of war in Fort Delaware for nine months immediately preceding 
the downfall of the Southern Confederacy. At the termination of 
hostilities, being released from prison, he returned to Monticello and 
resumed the practice of his chosen profession. In January, 1873, he 
was, by Governor James M. Smith, appointed judge of the Ocmulgee 
Circuit, which office he held until January, 1879 ; and upon leaving the 
bench, he went back to the practice, in which he was earnestly and 
actively engaged until stricken with a fatal disease, which terminated 
his life on the 12th day of February, 1885. 

As lawyer, he was indefatigable and skillful in the preparation of 
his cases, earnest and able in their forensic conduct, always true to 
himself and the interests of his clients. 

As legislator, he performed his whole duty, and proved himself a 
faithful guardian of the welfare of his constituents, vigilant and alert 
in defending their rights and preserving their liberties. 

As soldier, he was among the first to respond to the call of his 
country, and endured the hardships of camp, march and prison with- 
out a murmur; ever ready to bare his breast to the enemy of his 
people, and, if need be, offer up his life in defence of what he re- 
garded their sacred rights. 

As judge, he was pre-eminent, showing every necessary qualifica- 
tion in the highest degree. He preserved order without being harsh. 
Whatever labor was necessary to clear off the dockets, he ungrudg- 
ingly gave. He was unusually quick to find the turning questions in 
cases tried before him, and he gave little attention to any others; 
and be it said, as his crowning praise, that he was especially cour- 
ageous in administering what he believed to be the true law, in the 
face of the strongest opposition and greatest unpopularity. 

The foregoing is submitted to the court by the committee; and 
they respectfully ask that the customary action be taken, testifying 
to the family and friends of the deceased and to the public a fit ap- 
preciation of George Troup Bartlett. 

F. C. Foster, Chairman, 


H. T. Lewis, 

J. A. BiLvups, 

Rosert WHITFIELD, 4 Committee. 
FLEMING JORDAN, 

Joun C. Rep. 


Oral responses were made from the bench by Chief Jus- 
tice Jackson and Justice Hall, and the report was ordered 
to be spread upon the minutes and published. 
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ACCOMPLICE. See Criminal Law, 20. 


ACTIONS. See Railroads, 19, 27; Pleadings, 9,11; Malicious Suit, 
4; Malicious Prosecution, 1; Claims, 3; Libel, 1; County Mat- 
ters, 4; Contracts, 21. 


ADMINISTRATORS AND 3 EXECUTORS. 


1. Interpleader, bill of, where two estates involved and conflict- 
ing claims. Young etal. vs. Brown, adm’r, 1. 

2. Venue of suit for settlement, where administrator lives out of 
county of administration. Ibid. 

. Assent to legacy presumed, when administrator discharged and 
life tenant in possession. Vaughn vs. Howard, 285. 

. Trust funds, though in name of administrator with will an- 
nexed, are not part of hisestate, on his death. Knight et 
al. vs. Knight et al., 386. 

. Contract with attorney for half of lands recovered, effect. 
Fields ct al. vs. Carlton et al., 554. 

6. General letters void where there is a will. bid. 

. Marriage of administratrix abated letters; right of husband 
considered. Ibid. 

. Bond for title, with part payment, right of legatees under will 
and of administrator, as to enforcing. Ibid. 

. Sale void as administrator’s sale, may be good as if by an agent. 
Ibid. 

. Notice necessary to defendant when plaintiff's executrix made" 
a party, before proceeding. Meeks, adm’x, vs. Johnson,, 
ex’x, 629. 

. Colluding with distributee to defeat alimony, by absorbing in+ 
terest in estate with claims, fraudulent. Rawlins et al. vs. 
Rawlins, 632. 

12. Dismission, set aside for fraud. Christian et al. vs. Westbrook 
et al., 852. 


ADVANCEMENTS. See Evidence, 35. 


ALABAMA. See Mortgages, 10. 
Vv 75-57 
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ALIMONY. 


1. Bill in aid of application, defendant may be arrested and bond 
required. Gibson vs. Patterson, 549. 

2. Arrested, defendant being by order of chancellor, and bond to 
pay alimony awarded, not illegal because Dill called one 
quia timet. Ibid. 

. Temporary alimony, right is fixed by order of judge; verdict 
against permanitnt alimony not affect right under former 
order. Ibid. 

. Bond required by order of chancelloris not under duress. Jbid. 

. Defeat alimony, effort to, by reviving barred debts held by ad- 
ministrator so as to absorb husband’s interest in estate, 
found fraudulent in this case. Rawlins et al. vs. Rawlins, 
632. 


AMENDMENT. 


1. Judgment amended to conform to verdict, after execution 
issued. Sanders vs. Williams, 283. 

2. Four notes sued on, two payable to P. and two P., Bro. & P., 
none endorsed, suit in name of P., Bro & P., for usecf - 
P., not amended by striking words and adding endorsement 
to notes, so asto make P. plaintiff. Norris vs. /’ollard et al., 
358. 

3. Non est factum added by amendment to other pleas after first 
term. Searcy, ex’x, vs. Tillman, 504. 

4. Nothing toamend by, no amendment allowed. Pfeiffer & Co. vs. 
Hunt, 513. 

5. New cause of action not added by. TIbia. 

6. Partners, railroad (without such power in its charter) and 
natural person sued as, not amended by alleging them to be 
jointtortfeasors Ledsinger vs. Central Line Steamers, 567. 

7. Justice’s answer to certiorari amended without objection, not 
stricken at next. term. Burruss vs. Smith & Turner, 710. 

8. County, suit intended against, brought against board of com- 
missioners, not umended by making cuunty a party. <Ar- 
nett vs. Board Commissioners Decatur Co., 782. 

9. Same: Not amended so as to proceed against commissioners 
individually. bid. 


APPEAL. 


1. Jurisdiction not given to justice’s court by consolidating cases 
on appeal. Searcy, ex’x, vs. Tillman, 504. 
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. Consolidated case, jurisdiction as to one and not as to others, 
judgment arrested as to latter. Ibid. 
. Non est factum when filed on appeal. Ibid. 

Amount in summons determines right ; $50.00 named in trover 
suit as value, not appealed, though bail affidavit states hire 
besides. Ibid. 

» 5. Exceptions to auditor’s report disallowed, and time allowed 
expired, new ones not added by amendment. Suttles et al. 
vs. Smith, adm’r, 830. 


ASSAULT WITH INTENT TO MURDER. See Criminal Law, 
52, 53, 58. 


ASSIGNMENT. See Landlord and Tenant, 10. 


ASSIGNMENT. (For Creditors.) 
1, Account from assignees required in equity, and preferred 
claimstested. Johnson & Co. vs. O’ Donnell & Burke et al., 


453. 
2. Fraudulent purchases of goods set aside in equity. Jbid. 


3. Corporaticn may assign. Harvey, trustee, vs. Cubbedge et al., 792. 


4, Charter expiring after assignment, no defence to its debtors, 
on suit by assignee. Ibid. 


ATTACHMENT. 

1, Fraudulent transfer reached by, as well as by bill. Stephens 

et al. vs. Whitehead et al., 294. 
Ground of must be sworn to positively. Krutina vs. Culpep- 

per, agent, 602. 

3. Claimant may move to dismiss levy because affidavit insuffi- 
cient. Ibid. 

4, Same: Motion to dismiss levy need not be in three years from 
judgment. did. 


ATTORNEY AND CLIENT. - 


1, Fees, issue between attorneys as to amounts, how determined. 
Cothran vs. Brower et al., 495. 


2. Compliance with agreement by attorney is for jury. Ibid. 
. Associate counsel, whether they performed service as agreed, 
left tojury. bid. 
. Service, duty of attorney as to. Ibid. 
. Contract with administrator as to dividing lands recovered, 
effect. Fields ct al. vs. Carlton et al., 554. 
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. Privity between purchaser from decedent and attorney recov- 
ering and selling for administrator, with part of recovery 
for fees, under facts of case. Ibid. 

7. Remarks on impeaching testimony proper in this case. Memm- 
ler vs. State, 576. 

. Attachment, affidavit of attorney must state ground positively. 
Krutina vs. Culpepper, agt., 602. ‘ 

9. Argument not allowed, where no conflict as to facts, and noth- 

ing hefore jury except notes. Hooks vs. Frick, 715. 

1, Lien for fees, where amount to be paid for title reduced, and 
client obtains loan to pay, and conveys to person advancing 
to secure him. O’Brien vs. Whitehead ct al., 751. 

11. Argument desired further on special issue submitted, should 
be asked. Mayor, ctc., ef Macon e! al. vs. Harris, 761. 

12. Advice, not shown, when. Smith vs. Wellborn, 799. 

13. Parties to bill, with their clients, attorneys made, need not 
show foreclosure of lien. Whittle ct al. vs. Tarver, trustee, 
818. 

14. Commenting on evidence rejected at their instance properly 

stopped. Bailey & Co. vs. Ogden et al., 874. 








2) 















See Promissory Notes, 1. 








AUDITORS. 





1. Exception of law sustained and case remanded to auditor, court 
may reverse former ruling on second exception. Langford 
vs. Comm’rs of Wilkinson Co., 502. 

2. Exceptions, right to file, arises under special rule; after time 
allowed expires and those filed disallowed, new exceptions 

not added by amendment. Suttles et al. vs. Smith, adm’r, 831. 









BAILMENTS. See Railroads, 9. 











BANKRUPTCY. 





1. Deed void for usury, debt discharged by bankruptcy. Broach 
vs. Smith ct al., ex’rs, 159. 

2. Lien of judgment not discharged by. Jeffries vs. Bartlett, ex’r, 
230. 

3. Exemption set apart is subject to judgment prior to bankrupt 
act and constitution of 1868. Ibid. 

4. Agent to sell and account failing to pay, debt not excepted from 
discharge, unless shown fraudulently done. Geo. R. R. vs. 

Cubbedge, Hazeihurst & Co., 321. 
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5. Fiduciary debt, such debt is not. Ibid. 


See Jurisdiction, 4. 










BANKS. 


1. Cashier indirectly borrowing from bank through third person, 
to avoid rule of bank, illegal. Sav’h Bk. & Trust Co. vs. 
Hartridge, 149. 

2. Same: Knowledge of cashier in such case is not knowledge of 
bank. Ibid. ~ 

3. Stock bought with money so borrowed pledged to bank, may be 
held by it. bid. 

4. Same: Ratification of illegal act, holding note and collateral is 
not. Ibid. 

5. Same: Stock depreciating, bank not liable. Ibid. 













BETTERMENTS. See Equity, 37; Ejectment, 3. 






BOND FOR TITLES. See Prescription, 2, 3; Levy and Sale, 14; 
Administrators and Executors, 8. 









BONDS. 





(Criminal.) See Criminal Law, 20. 












BONDS. (Generally.) See Claims, 3-5, 7; Alimony, 1-4; Certio- 
rari, 2, 5; Mortgages, 13, 14; Contracts, 22. 












See Evidence, 1. 





BONDS. (Official). 






BOUNDARIES. See Deeds, 23. 






BURDEN OF PROOF. See Pleadings, 16; Criminal Law, 44. 


BURGLARY. Sce Criminal Law, 48. 







CARRIERS. See Railroads. 






CARRYING CONCEALED WEAPONS. See Criminal Law, 62. 






CEMETERIES. See Dedication, 2. 


CERTIORARI. 


1. County court, criminal case in, bond or affidavit necessary. 
Memmler vs. State, 576. 


2. Same: Bond, time and manner of executing. bid. 
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3. Wrong reason for refusing, but judgment right, affirmed. 
Ibid. 


- Amended, answer of justice being, without objection, not 
stricken at nextterm. Burruss vs. Smith & Turner, 710. 


. Binding over to keep peace or for good behavior, certiorari not 
lie to proceedings. Stephens vs. Wallis, 726. 

- Bond for tuture costs sufficient in forcible entry and detainer 
case. Holton vs. Hendley, 847. 

. Finding in justice’s court, evidence to sustain, certiorari properly 
overruled. Matthews ct al., comm’rs, vs. Dawson, 889. 


CHARGE OF COURT. 


1. Direct verdict, improper to, except when. Walker vs. Vale 
Royal Mfg. Co., 29. 

2. Confused requests properly refused. Coleman, sh’ff, et al. vs. 
Slade & Etheridge, 61. 

3. Requests covered by general charge may be refused. JIbid.; 
Harris, trustee, et al. vs. Collins, 97; Henderson vs. Francis et 
al., 178; Varnedoe vs. State, 181; Falkner vs. Behr, 671; Du- 
Bose vs. Du Bose, 753; Roberts vs. State, 863. 

- Purchase money, whethcr cxecutions claiming fund are for, 
proper charge as to. Ibid. 

. Admitted fact may be stated by judge in charge. Fletcher vs. 
Horne, gdn., et al., 134. 

. Argumentative should not be given. Bellamy vs. City of At- 
lanta, 167. 

. Involuntary manslaughter, no evidence to show, charge on not 
given. Varnedoe vs. State, 181. 

. Stating issues, no error in saying that plaintiff claimed that in- 
juries received disabled him from performing his ordinary 
labor. Central R. R. vs. Freeman, 331. 

. Plaintiff ‘brings evidence to show,’’ etc., in stating issuer, does 
not intimate opinion. Jbdid. 

. Full and fair in these cases. Patlerson et al. vs. Collier et al , ex’rs, 
419; Irwin vs. Mathews, adm’r, 736; Nixon vs. State, 862. 

. Language of decision of Supreme Court in different case, not 
given in charge. Cothran vs. Brower ct al., 494. 

. Entire charge considered with that cxcepted to. Hart vs. 
Thomas & Co., 529; Maynard & Son vs. Ponder, 664; Nixon 
vs. State, 862. 

- In writing requested, should all be written. Fields et al. vs. 
Carlton et al., 554. 
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15. 
17. 
18, 
19. 
20. 


21. 


CHARTERS. 


I. 


3. 


CLAIMS. 


I. 


- Re-charge asked by jury, consent not necessary. Phelps vs. 


Statc, 571. 


5. Calculated to confuse or mislead in this case. Stewart vs. La- 


nier ITouse Co., 582. 
Matters not proper for jury, better not to charge about. Ibid. 
Excluded evidence, no charge on. Hooks vs. Frick & Co., 715. 
No evidence of certain fact, not error to charge, where. bid. 
Expressing opinion a3 to verdict, no error, where no defence to 
notes sued on. Jbid. 
Two views «f case with different results, both should be fairly 
submitted. Camp vs. Montgomery, 795. 
‘*So you see it is carried down to that,’’ not error when. Smith 
vs. Wellborn, 799. it 


. Fuller charge desired on point made, should be requested. 


Bailey & Co. vs. Ogden et al., 874. 


Material alteration, majority cannot bind minority by accept- 
ance of. Academy of Music vs. Flanders Bros., 14. 

Sham arrangement to use street car charter to run steam cars 
for private use, enjoined. Mayor, etc., of Macon et al. 
vs. Harris, 761. 

Estoppel from denying acting under, being member of legisla- 
ture granting charter, etc., does not work. Dougherty Co. 

vs. Tift, 815. 


See Corporations, 8, 10; Assignment for Creditors, 4. 





Claimant estopped from denying property levied on as defend- 
ant’s named inclaim. Drawdy vs. Littlefield, 215. 


. Part admitted liable alone found subject, costs not taxed 


against claimint. Vsughn vs, Howard, 285. 


. Forthcoming bond, plaintiff may sue on, inown name. Hart 


vs. Thomas & Co., 529. 


. Forthcoming bond for certain goods and all others in a certain 


house, sufficient, in this case. Ibid. 


. Value of goods when seized considered on suit on forthcom- 


ing bond; delivery of remnants after litigation, insuffi- 
cient. Ibid. 


. Attachment affidavit insufficient, claimant after judgment may 


move to dismiss levy. Krutina v3. Culpepper, agent, 602. 
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7. Second claim, property found not subject on, record admissible 
in suit on forthcoming bond given in first claim, in which 
property found subject. Lackey et al. vs. Mize, sh’ ff, 692. 

8. Possession of defendant admitted by claimant to obtain cun- 
clusion, cannot be denied; may be explained. Smith vs. 
Wellborn, 799. 


See Homestead, 2. 


COMITY. 


1. Jurisdiction of U. S. court not disregarded, so as to allow case 
tested in Supreme Court of U.S. Lord vs. Cannon, 300. 


See Railroads, 2. 


CONSIDERATION. See Contracts, 16, 20. 


CONSTITUTIONAL LAW. 
1, Taxation by counties not allowed except for specified purposes, 
Jones et al. vs. Sligh et al. comm’rs, et al., 7. 
. Fence district, tax to, unconstitutional. Ibid. 
- “Criminate himself’? no person compelled to give testimony 
tending to, means what. Drake vs. State, 413. 
Same: Clothing and other articles taken from defendant aa- 
missible. Ibid. 
5. Jury judges of law and facts in what sense. MRidenhour vs. 
State, 382; Danforth vs. State, 614. 
6. County must be sued in its name, not in name of board of com- 
missioners. Arnett vs. Board Comm’rs Decatur Co., 782. 
7. Private way by prescription, compensation not required for. 
Everedge et al. vs. Alexander et al., §59. 
8. Justice cannot render judgment outside of district since 1877. 
Brahe vs. Boker & Co., $81. 


CONSTRUCTION. See Wills, 1,2, 13; Deeds, 4; Corporations, 10; 
Contracts, 5,18; Municipal Corporations, 7, 8. 


CONTINUANCE, 
1. Absent witness no ground for, when. Phelps vs. State, 571. 


2. Special plea to indictment stricken, no ground for continuance. 
Carter vs. State, 747. 


CONTRACTS. 


1. Permission to re-purchase, without mutuality, specific perform- 
ance not enforcible. McCallam, adm’x, vs. Carswell, 25. 
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2. Employment by person not agent, not ratified by his subse- 
quent agency. Waker vs. Vale Royal Mfg. Co., 29. 







3. Taxation and payment do not make contract, so as to prevent 
future assessment. Mayor, etc., of Savannah, vs. Crawford 
& Lovell et al., 35. 


4. Of service with individual, terminated by-taking service with 
firm when formed. Anderson vs. Freeman, 93. 








5. Lease, not partnership, created in this case. Nat’l Bk. of 
Aug. et al. vs. Bones, surv’g partner, 246. 






6. Non est factum pleaded, error in harging as to, in this case. 
Singer Mfg. Co. vs. Lancaster et tl, 280. 


Uncertain and wanting in mutuality, agreement to permit ten- 
ant to use and improve place, and to purchase if he became 
able, not enforced, in absence of ability or tender to pay. 
Grizzle vs. Gaddis, 350. 

8. ‘‘Futures,’’ contracts for, void. National Bk. of Aug. vs. Cun- 
ningham, 266. 

‘‘Futures,’’ broker forwarding contract for, cannot recover for 
services or losses incurred. Ibid. 

10. Same: Note to broker for money to be expended by him for 

‘*futures,’’ void. Jbid. 

11. Alteration in, what not material. Lowry vs. McLain, 372. 

12. Alteration without fraudulent intent, effect of, Ibid. 

13. Employment, to act as guard for convicts, not terminated by 
hiring convicts to others with agreement that they would 
assume responsibility for guarding, employé having no no- Ps 
tice. Marietta & N. G. Railroad vs. Lilburn, 380. 

14. Written, complied with, and nothing but payment remains, 
used as evidence of debt on indebitatus assumpsit. Dobbins 
vs. Pyrolusite Mang. Co., 450 

15. Assumption of debts of firm by purchaser of business; privity 
must be shown, in suit on note against him. Pfeiffer & Co. 
vs. Hunt, 513. 

16. Failure of consideration, misrepresentations do not make, 
when. Stone vs. Moore et al., 565. 

17. Misrepresentations not relieved against, where purchaser in 
laches. Ibid. 

18. Entire tract covered by contract for sale of land in this case. 
Turner et al., ex’rs, vs. Rives, 606. 

19. Tract of land, written contract for as a whole, evidence of sale 

by the acre not admitted, unless there was fraud or mis- 

take. Ibid. 






= 










9 

































906 INDEX. 


20. Pay mortgage claimed against cropper, agreement not to litigate 
is consideration for promise by landlord. Burruss vs. Smith 
& Turner, 710. 

21. Work done beyond that authorized by contract, no recovery 
for. Vason vs. Strauss, 833. 

22. Build bridge for county, three persons agreeing to, and that one 
should receive money and each should give indemnifying 
bond to others, bond was not condition precedent before re- 
covering share of receipts. Brodnax et al. vs. Carr, 849. 

23. Rescission allowed where goods sold prove worthless and not 
up to representation. Tufts vs. Cheatham, 865. 


See Lquity, 48. 


CORPORATIONS. 
1. Commencing before capital subscribed and ten per cent. paid in, 
ultra vires. Academy of Music vs. Flanders Bros., 14. 
2. Estopped from setting up illegal commencement by promises 
inducing same, subscriber is not. bid. 
3. Alteration of charter material, majority cannot accept, so as to 
bind minority. Ibid. 
- Same: Released by such acts, other subscribers are. did. 
. Trustees, directors and managers are. Atlanta Real Estate Co. 
vs. Allanita National Bk. et al., 40. 
. Misappropriation of assets, directors and managers .and those 
taking with knowledge, liable for in equity. Ibid. 
- Some stockholders, for selves and others, may file bill. bid. 
. Agent must follow forms fixed by charter, to bind company. 
Dobbins vs. Etowah Mfq., etc., Co., 238. 
. Promissory notes, power to make not implied in power to do 
whatever necessary for disposal and protection of property. 
Ibid. 
10. Charter and written powerof agency construed by court. Ibid. 
11. Admissions of president bind. Dobbins vs. Pyrolusite Mfg. Co., 
450. ‘ 
12. Damages by, president cannot mitigate by offering to buy prop- 
erty. Mayor, etc., of Mac. et al. vs. Harris, 761. 
13. Sham arrangement to use street car charter to run steam cars 
for private use, enjoined. Jbid. 
14. May assign for creditors. Harvey, trustec, vs. Cubbedge et al., 
792. 
15. Same: Charter expiring after assignment no defence to suit by 
assignee. Ibid. 





COSTS. 
1, Claim sustained except as to part admitted subject, costs not 
on claimant. Vaughn vs. Howard, 285. 
2. Warrant to bind over to keep peace or for good behavior, no 
power to direct levy for costs. Stephens vs. Wallis, 726. 
3. Same: Illegality or prohibition is remedy. bid 


COUNTY MATTERS. 
1. Rabun and Habersham counties, whether line between, cor- 
rectly marked. Dickson, ord’y, vs. Hill, ord’y, 369. 
Lines presented by grand jury as in dispute, ordinaries must 
ordersurvey. Jbid. 

. Mandamus to compel ordinary to direct surveyor. Ibid. 

. Suit against county must be in its name. Arnett vs. Board 
Comm'rs Decatur Co., 782. 

. Board of commissioners, action brought in name of, intended 
against county, not amended by making county a party. 
Ibid. 

. Same: Nor by making suit against commissioners as individ- 
uals. Ibid. 


. Toll-bridge, county taking land ard erecting free bridge along- 
side of, must pay damages. Dougherty Co. vs. Tift, 815. 


See Witness, 7. 


CRIMINAL LAW. 


1. Demurrer to indictment should be in writing. McGarr vs. 
State, 155. 


. Doubtful figures in forged instrument left to jury. bid. 


. Forged instrument, with intent to defraud two persons, charged, 
error in naming one not cause acquittal. Ibid. 


. Cheating and swindling by using instrument, not prevent con- 
viction of furgery. Ibid. 

. Dying declarations so called in charge. Varnedoe vs. State, 
181. 

. Dying declarations admitted on prima facie case, final determ- 
ination is for jury. Ibid. 

. Reasonable fears, correct charge as to. hid. 

. Involuntary manslaughter, no evidence to show, nocharge on. 
Ibid. 

. Receiving stolen goods, what sufficient to convict of. Licette 
vs, State, 2538. 
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10. 
11. 


9° 
12, 


13. 


14, 


INDEX. 


Same: Indictment for, what sufficiently technical. Ibid. 

Receiver of stolen goods is accessory after fact; principal must 
be first prosecuted and convicted, if known. Ibid. 

Same: Knowledge of receiver, what sufficicnt to convict. Ibid. 

Same: Principal broke open and stole from railroad car, makes 
felony. Ibid. 

Same: County of breaking and stealing immaterial, if county 
of receiving shown. Jbid. 


. Selling liquor to minor, proprietor convicted for sale by clerk. 


Loeb vs. State, 258. 


. Same: Indictment for, what sufficient. 
. Same: Scienter and name of clerk selling, not necessary to 


allege. Ibid. 


. Same: Private instructions of proprietor to clerk irrelevant. 


Ibid. 


. Retail license issued to defendant’s firm, how shown. Ibid. 
. Recognizance forfeited, defendant afterwards appearing, being 


tried and acquitted, and reason for ebscnce shown, forfeiture 
vacated. McArdle vs. McDaniel, gov’r, 270. 


. Accomplice, uncorroborated testimony will not convict, rule 


applies to felonies, not misdemeanors. Askea vs. State, 356; 
Wail vs. State, 474 (where felony charged and misdemeanor 
proved). 


. Wife of accomplice competent, if husband not on trial. bid. 
. Illegal costs demanded and received by justice, what necessary 


to convict. Ridenhour vs. State, 382. 


. Same: ‘‘Wilfully and knowingly ’’ include corruptly. Ibid. 
. Indictment, copy of, except names of grand jurors, served, 


sufficient. Ibid. 


i. Jury, in what sen&Se judges of law and facts. Jbid.; Danforth 


vs. State, 614. 


. “Criminate himself,’”? no person compelled to, means what. 


Drake vs. State, 413. 


. Same: Clothing or other articles taken from defendant admis- 


sible. Jbid. 


. Violent temper of deceased, when not admissible on trial for 


murder. JJbid. 


. Larceny from house, not larceny after trust, facts making. 


Wall vs. State, 474. 


. Limitation in statute applies to offense in indictment, not minor 


offense of which convicted. Jbid. 


. Justification, circumstances of, such as age, size, etc., not with- 
















33. 





34. 
35. 







































47. 
48. 


49. 
. Confessions: Preliminary examination by consent in presence 


51. 


52. 


53. 
54. 


55. 
. Alibi, burden of sustaining defence is on defendant. Ledford 
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drawn from jury, on trial for stabbing, where prosecutor as- 
sailed defendant with his fist. Baldwin vs. State, 482. 


Stabbing in se!f-defence, where assault was with fist, consid- 
ered. bid. 

Diserction as to fine imposed within limit of statute. Ibid. 

Cursing and calling for pistol not reduce crime from murder. 
Phelps vs. State, 571. 


. Punishment of grades of homicide, no error in charging. Jdid. 
. Wife-beating charged, different times shown. Memmler vs. 


State, 576. 


. Wife as witness, on trial for beating her. Jbid. 
. Certiorari from county court, bond or affidavit necessary. 


Ibid. 


. Indictment brought into court by bailiff of grand jury, suffi- 


cient. Danforth vs. State, 614. 


. Returning indictiments, history of discussed. Ibid. 
- Insanity at time of crime not ground for special plea, but con- 


sidered under generalissue. Jbdid. 


. Insanity at tim? of trial, matter for special plea and trial. Ibid. 
. Sanity presumed ; onus on defendant to rebut by preponderance 


of evidence. bid. 


. Insanity, evidence as to, used to raise reasonable doubt. Jbdid. 
46. 


Certiorari will not lie to proceedings to bind over to keep peace 
or for good behavior. Stephens vs. Wallis, 726. 


Costs, direction to levy for, in peace warrant, illegal. bid. 


Burglary: Room occupied by servant in hotel is dwelling- 
house. Jones vs. State, 825. 
Same: Room occupied by two is dwelling of each. Jbid. 


of jury, remark of judge as to ruling, not error. bid. 

Confessions obtained by promises or threats leading to dis- 
covery of facts, what discovered and statements as to, ad- 
mitted. Jones vs. State, 825. 

Assault with intent to murder, stabbing policeman assisting in 
making arrest, is. Harrell vs. State, 842. 

Malice, weapon used shows. Ibid. 

Policeman, duty of, as to arresting and assisting in arrests. 
Ibid. 

Prosecutor, who was, immaterial in this case. Ibid. 


vs. State, 856. 
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. Alibi, evidence as to, considered on question of reasonable 
doubt. Jbid. 
. Assault with intent to murder, facts demanding verdict of 
guilty. Hair vs. State, 860. ¢ 
. Tippling-house kept open on Sunday, sufficient to convict pro- 
prietress ; she may show it was without her knowledge. Niz- 
ontvs State, 862. 
. Statement of defendant, force and effect of. Ibid. 
61. Confessions voluntary and corroborated in this case. Roberts 
vs. State, 863. 
62. Concealed but for a moment, pistol being, defendant guilty. 
Brinson vs. State, 8°2. 


DAMAGES. 


1. $1,000.00 as general or exemplary damages for assault and bat- 
tery by brakeman on railroad passenger. At. & W. Pt. R. 
R. vs. Condor, 51. 
2. Embankment not kept up by party bound, liable for damage 
from overflow. Sav’h, Fla. & West. Rwy. vs. Lawton et al., 
192. 
3. Enticing away servant, damages for. Smith vs. Goodman, Howell 


& Co., 198 

. Same: Measure of damages for. Ibid 

. Separate finding as togeneral and special, not proper. Central 
R. R. vs. Freeman, 331. 

. Verdict not set aside as excessive, unless so much as to show 
plainly bias, prejudice or misapprehension. Jbid. (See No. 
23 below.) 

. For malicious suit, what may be recovered. Mitchell vs. S. W. 
R. R , 398. 

. Lessee may recoup against suit for rent damages from failure 
to keep in repair. Stewart vs. Lanier House Co., 582. 


. Profits lost, when recoverable. Ibid. (See No. 16 below.) 

. Contingent loss, not too remote when. Jbid. 

. Collateral undertaking, sub-lease lost, no recovery for. Ibid. 

. Rooms rejected, reputation of house, refusal to stop there, etc., 
shown, in fixing damages. Ibid. 


. Sayings of persons as to refusal to stop admissible. Ibid. 

. Opinion of experts as to amount of loss, without stating facts, 
not furnish basis for recovery. Ibid, 

. Carrier failing to deliver goods in reasonable time, what is 
measure of damage. (Col. & W. wy. vs. Flournoy & Epping, 
745. 
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. Same: Profits from sale lost by delay, not recovered. Ibid. 


17. 


18. 
19. 


20. 


21. 


24. 


25. 
26. 


27. 





DEBTOR AND CREDITOR. 
ze 


~J 


(See No. 9 above.) 

Strect of city and street car track illegally used for steam cars, 
for private purposes, injunction and damages granted abut- 
ting property owner. Mayor, ctc., of Mac. et al. ts. Harris, 
763, 

Same: Measure of damages, proper charge as to. Ibid. 

Mitigate damage by corporation to lot, president cannot, by of- 
fering to buy lot. bid. . 

Guaranty by one party against loss by other, not relieve latter 
as to third parties. Jbid. 

Projection of porch on sidewalk irrelevant, in suit for illegal use 
of street by railroad. Jbid. 


. Elaborate enumeration of elements cf damages, charge contain- 


ing, properly refused. Jbdid. 


. Amount not closely scanned, where new trial refused by pre- 


siding judge. Central R. R. vs. Russell, 810. (See No. 6 
above.) 
Toll-bridge, county taking land and erecting free bridge along- 
side of, must pay damages. Dougherty Co.vs. Tift, 815. 
Same: Measure of such damages. bid. 
Too small, damages awarded in this case were. Jbid. 
Removing furniture without authority, liable for damages from, 
though care used. Tanner vs. Chapman, 871. 


Payments, debtor may direct application; if no direction, cred- 
itor may apply. Coleman, sh’ ff, et al. vs. Slade & Etheridge, 
61; Hatcher & Baldwin vs. Comer & Co., 728. (Application 
in case of no direction discussed. ) 


. Attachment to subiect property fraudulently transferred. 


Stephens et al, vs. Whitehead et al., 295 


. Creditors’ bill, lien generally necessary to filing. Ibid. 
. Creditors are favored class, and every remedy and facility 


given them. Hood vs. Perry et al., 310. 


. Wife’s decd to husband, without order of court, void; her 


creditors may levy. Ibid. 


. Remittance lost on way, on whom loss falls. Yonvs Blanchard, 


song. ptnr., 519. 
Fraudulent conveyances or mortgazes sct aside by creditors. 
Hoffer vs. Gladden, sh’ ff, et al., 532; Smith vs. Wellborn, 799. 


. Book charges, prima ftcie evidence to whom credit given. May- 


nard & Son vs. Ponde”, 664. 



















912 INDEX. 


9. Payment, notes and checks are not until themselves paid; ex- 
cept when. Hatcher & Daldwin vs. Comer & Co., 728. 
a 


10. Note entered on account, not change character of debt. did. 
See Factors. 


‘DEDICATION. 


1. To public use, what constitutes. Drown vs. Gunn, 441. 
2. Graveyard, permitting neighbors to use, is not dedication. 
Ibid. 


DEEDS. 

1. Copy of lost deed, what sufficient foundation for use in evi- 
dence. Fletcher vs. Horne, gdn., et al., 134. 

- Record of is proof of delivery; so likewise of possession by 
one holding under grantee. Ibid. 

. Common grantor of contending parties, deed of not attacked. 
Ibid, 

. Construed Jbid.; Morris et al., gdns., etc., vs. Davis, 169; 
Crockett vs. Crockett, 202; Rogers et al. vs. Pace et al., 436; 
Wilbur et al. vs. MeNulty et al., 458. 


. Void for usury, not foreclosed as equitable mortgage. Broach 
vs. Smith et al., ex’rs, 159. (See also Bugg vs. Russell, 837). 
. Security deed void for usury, bankruptcy discharges debt. 
Ibid. 
- Reformation of deed properin this case. Crockett vs. Crockett, 
202. 


. Rents, father not required to pay to daughter, under voluntary 
deed in this case. Jbid. 

. Mistake in advertisement and sheriff’s deed corrected in equity. 
Thomas vs. Dockins, adm’r, 347. 

. Sheriff's deed not admissible without showing judgment or 
action. Anderson vs. Robinson, 375. 

. Agreement to use records in lieu of originals not estop attack- 
ing deed as forgery. Patterson et al. vs. Collier et al., ex’rs, 
419. 

. Ancient deed, copy not admissible as. bid. 

. Ancient deed may be attacked for forgery. Ibid. 

. Forgery, attestation by person as justice, who did not hold 
commission then, as tending to show. Ibid. (See Nos. 19 and 
24 below.) 

. Reservation or exemption, whether clause created in this case. 
Hamilton vs. Eden Gold Mng. Co. et al., 447. 
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. Mining privileges reserved, effect of. bid. 
. Delivery necessary to pass title. Maddox vs. Gray, adm’r, 452. 
. Delivery, what fails to show. Jbid. 


. Forgery of chain of title: delay in record, no such grant in 
office of secretary of state, etc., showing. Sibley vs. Has- 
lam, 490. (See No. 14 above and 24 below.) 


. Forgery, any grant or deed may be attacked as. Ibid. 

. Forgery, issue under Code, §2712, cumulative not exclusive. 
Ibid. 

. Largest description in deed, plaintiff in ejectment cannot re- 
cover more than. Wood vs. Crawford, ex’r, 733. 

. Lines recognized by co-terminous proprietors, effect. Wood 
vs. Crawford, ex’r, 734. 

. Forgery, delay in recording and fact that grantor purporting to 
sign could not write, as showing. Walker vs. Logan, 739. 


See Estates; Contracts, 18, 19. 
DEMAND. See Liens, 8; Trover, 2. 


DEMURRER. See Pleading,10; Practice in Superior Court, 17. 
DISABILITY. See Fraud, 3. 


DISTRESS WARRANT. 


1. Counter-affidavit and bond, proper mode of contesting. Huck- 
aby vs. Brovks, 678. 
2. Homestead not.set up by affidavit, but by claim. Ibid. 


8. Special lien of landlord takes precedence of attachment issued 
in September. Hopkins vs. Pedrick, 706. 


4, Demand, when unnecessary before foreclosing special lien. Jbid. 
. Jurisdiction where farm is, if tenant has left state. Ibid. 


DOGS. See Railroads, 27 


DOWER. 


1. Tenant in common dying. widow may have dower without par- 
tition. Harris vs. Coats, 415. 

2. Estoppe! on co-tenant from denying seizin; dower proper un- 
der facts of case. Ibid. 

3. Waiver in mortgage joined in by wife with husband to remove 
encumbrances, not prevent dower after his death. Knox 
ts. Higginbotham, 699. 

v 75-58 
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4. Estoppel from claiming dower by fraudulent misleading of in- 
nocent purchaser. Ibid. 


DRAFTS. See Negotiable Instruments. 
DURESS. See Alimony, 4; Principal and Surety, 6. 
EASEMENTS. See Railroads, 22. 


EJECTMENT. 
1. Warrantor notified and defending, bound by judgment, in suit 
on warranty. Lord vs. Cannon, 300. 
2. Plaintiff fails to show title, verdict for defendant right. Ander- 
son vs. Robinson, 375. 
3. Improvements, how far set off by holder. Fields et al. vs. Carl- 
ton et al., 554. (See Equity, 37.) 
. Description of land sued for, what insufficient. Turner et al., 
ex’rs, vs. Itives, 606. 
. Equitable plea in ejectment. Jbdid.; Fields et al. vs. Carlton et 
al., 554. 
. Largest description in deed, plaintiff cannot recover more than. 
Wood vs. Crawford, ex’r, 733. 
. Lines recognized by co-terminous proprietors, effect. bid. 
8. Strength of his own title, not weakness of defendant’s, plaintiff 
must recover on. Grahamvs. Eastman. 889. 


ELECTIONS. 
1. Fence election, ordinary does not act as court in respect to. 
Seymour et al. vs. Aldmond, ord’y, 112. 
2. Fence election, courts will not interfere with ordinary in re- 
spect to decision. bid. 


EQUITABLE PLEADINGS. See Ejectment, 5; Jurisdiction, 10. 


EQUITY. 

1. Jurisdiction concurrent with law, court first taking holds, ex- 
cept when. Young et al. vs. Brown, adm’r, 1. (See No. 48 
belov .) 

2. Multiplicity of suits and numerous parties, grounds of equita- 
bie jurisdiction. Thid.; Orton et al. vs. Madden et al., 83; 
Johnson & Co. vs. O’ Donnell & Burke et al., 453. 

8, Interpleader where estates involved, and with conflicting claims. 
Young et al. vs. Brown, adm’r, 1. 
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. Bill of reveiw and motion for new trial discussed. Brower vs. 

Cothran et al., 9. 

. Bill of review after motion for new trial, too late. bid. 

. Amendment of decree properly refused in this case. Ibid. 

- Decree authorized in this case. Ibid. 

. Specific performance of mere permission to re-purchase, with- 

out mutuality not granted. McCallum, adm’x, vs. Carswell, 

25; Grizzle vs. Gaddis, 350. (See No. 35 below.) 

. Corporation property misappropriated, directors and managers 

and those taking with notice liable in equity. Atlanta Real 

Estate Co. vs. Atlanta National Bk. et al., 40. 

. Some stockholders, for selves and others, may file bill. bid. 

- Multifarious and with misjoinder of parties, bill is not in this 

case. bid. 

. Sanction not necessary before filing when injunction or receiver 

not prayed before trial. Ibid. 

. Circus claimed by different parties ; fraud, insolvency, compli- 

cations and danger of leaving state charged, equity will pro- 

tect creditors. Orton et al. vs. Madden et al., 83. 

. Lien creditors, who may file bill. Ibid. 

. Creditors’ bill discussed. did. 

. Fraud as ground for equitable relief. Ibid. 

Sale of property deeded to woman and children, chancellor can- 
not order at chambers. Pughsley vs. Pughsley, Tarver & Co. 
et al., 95. 

. Answer overcome by testimony in this case. Harris, trustee, 

ct al. vs. Collins, 97. 

. Answer in general terms, not stating facts, suspicious. Ibid. 

. Answer responsive to bill asking discovery is evidence. Ibid. 

. Same: Overcome answer, two witnesses, or one witness and. 

corroborating circumstances, necessary to. Ibid. 


. Responsive, what part of answer is, court decides on request:. 
Ibid. 


Bill comprehensive, though general; answer vague, may be 
rebutted by evidence. bid. 

. Special question of fact, what sufficient. Jbid.; Ruffin, ex’x, 

vs. Paris, 653; Mayor, etc., of Mac. et al. vs. Harris, 761 


5. Purchase from non-resident and price paid, equity will quiet 


title. Jbid., 97. 
. Debtor seeking to set aside usurious deed must do equity. 
Semble. Broach vs. Smith et al., ex’rs, 159. 





27. 


2s. 


29. 


30. 
31. 
32. 
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Fraud in sale relieved against. Comer vs. Granniss, 277; Leyden 
vs. Hickman, 684. 

Negligence of buyer in paying too high a price, not relieved 
against. Jbid. (See No. 47 below.) 


Attachment to subject property fraudulently transferred, in- 
stead of bill. Stephens et al. vs. Whitehead et al., 294. 


Same: Garnishment under attachment, to reach fund. Jbid.— 
Creditors’ bill, lien generally necessary to filing. Ibid. 


Misjoinder, where separate creditors pursue distinct purchasers 
from fraudulent debtors. bid. 


. Multifariousness, what is test of. Ibid. 
. Mistake in sheriff’s deed and advertisement corrected. Thomas 


vs. Dockins, adm’r, 347. 


. Specific performance of parol agreement as to land with former 


owner, not enforced against his vendee with notice in this 
case. Grizzle vs. Gaddis, 350. (See No. 8 above.) 


. Uncertain parol agreement with tenant to permit purchase at 


reasonable value, if tenant should become able to buy, 
specific performance not enforced, where no ability or offer 
to pay shown. Ibid. 


- Improvements made by tenant, under such agreement, on sale 


of land to third party, not required accounted for. Jbid. (See 
Ejectment 3. See also, as to improvements, Ruffin, ex’x, vs. 
Paris, 653; Madden et al. vs. Jones et al., 680.) 


. Void judgment set aside in equity. Norris vs. Pollard, 358. 
. Trusts, equity preserves and prevents misapplication. Knight 


etal. vs. Knight etal., 387; Hickson vs. Bryan, adm’r, et al., 
892. 


. Answer of one defendant not evidence against another, except 


when. Jbid., 393. 
Admissions in answer used, though discovery waived. bid. 


. City council disposing of property under discretionary power, 


equity will not interfere with. Mayor, etc., of Athens vs. 
Camak et al., 429. 


. Same: Change of terms of contract as to extending railroad, 


equity will not prevent. bid. 


. Fraudulent purchase by concealing insolvency and intention 


not to pay, set aside. Johnson & C>. vs. O’ Donnell & Burke 
et al., 453. 


. Assignee may be called to account and preferred debts tested. 


Ibid. 


Alimony, on bill in aid of application for, defendant arrested 
and bond required. Gibson vs. Patterson, 549. 
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. Negligence in failing to look at land, misrepresentations as to, 
not relieved against. Stone vs. Moore et al., 565. (See No. 
28 above. ) 

. More complete remedy in equity to rescind contract of sale, 
than to dispossess for forfeiture. Allread vs. Hurris, 687. 
(See No. 1 above.) 

. Justice done, forum not readily made ground to set aside judg- 
ment. Ibid. 

. Trust, interest of life usee in, subjected by appointment of re- 
ceiver. Cruger et al. vs. Coleman & Newsom, 695. 

. Railroad illegally run and used for private ends in street, en- 
joined and ordered removed, on bill by abutting property 
owner. Mayor, etc , of Macon et al. vs. Harris, 761. 

. Mandatory order to change bridge, judge cannot issue at cham- 
bers. Ga. Pacific Rwy. Co. vs. Mayor, etc., of Douglasville, 
828. 

. Full relief to all parties granted. Ibid. 

. Specific performance, no ground for, by purchaser against in- 
dorsee of purchase money note holding deed from vendor to 
vendee in escrow as security, although deed may not have 
included all land bargained for. Handy vs. Wilson & Co. et 
al., 841. 


See Injunction; Receiver; Pleadings, 2; Practice in Superior 
Court, 2. 


ESTATES. 
1. Life estate with remainder to children, under deed in this case. 
Fletcher vs. Horne, gdn., et al., 134. 
. Same, under will inthis case. Vaughn vs. Howard, 285. 
. Fee simple-in wife and children, under deed to her for their 
support. Morriset al., gdns., etc., vs. Davis, 169. 
. Contingent remainder, under will in this case. Darnell vs. 
Barton et al., ex’rs, 377. 
. Tenant in common dying, widow may have dower without par- 
tition. Harris vs. Coats, 415. 
. Trust for life for wife with vested remainder in children, under 
this deed. Rogers et al. vs. Pace et al., 436. 
7. Mining privileges reserved, what effect. Hamilton vs. Eden 
Gold Mng. Co. et al., 447. 
8. Vested remainder, subject to be divested, under will in this 
case. Lufburiow vx. Koch, 448. 
9. Life estate with remainder over, in trust, under this deed. 
Wilbur et al. vs. McNulty et al, 458. 
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10. Vested remainder in children, subject to open and admit others 
when born, under this deed. bid. 

11. Bond for title, with part payment, right of enforcement by leg- 
atees of vendor. Fields et al. vs. Carlton et al., 555. 

1Z. Remainder not divested by sale by person without legal title to 
fee, but only to life estate. Ibid. 


ESTOPPEL. 


1. Subscriber to stock not estopped by promises from setting up 
that beginning of corporate action was ultra vires. Academy 
of Music vs. Flanders Bros., 14. 

2. Cestui que trust estopped by fraud of agent. Hurri3, trustee, et 
al. vs. Collins, 97. 

8. Acquiescence in judgment estops from attacking. Baker et al.; 
adm’rs, et al. vs. Thompson et al., 164. 

4. From denying seizin by tenant in common, on application for 
dower, under facts of case. Harris vs. Coats, 415. 

5. Agreement as to submission of issue to jury, estops from ob- 
jecting. Cothran vs. Brower et al., 494. 

6. Pointing out property, bidding at sale under irregular levy, etc., 
estops defendant from denying legality of sale. Byars ct al. 
vs. Curry et al., 515, 

7. Dower, what fraudulent acts will estop widow from taking. 
Knox vs. Higginbotham, 699. 

8. Claimant admitting defendant’s possession, to obtain conclu- 
sion, cannot disprove. Smith vs. Wellborn, 799. 


See Dedication. 


EVIDENCE. 


1. Certified copy of bond, from collector of internal revenue of U. 
8., notadmissible. Taylor vs. Simmons, 13. 

2. ‘‘Ag’t’’? added to name of drawer of negotiable draft, agency 
and knowledge by payee and endorsee not shown by parol 
against latter. Bedell vs. Scarlett, 56. 

. Purchase money, entry of clerk on deed showing that it was 
filed to enforce lien for, and entry of levy and advertisement, 
showing same, admissible on contest over fund. Coleman, 
sh’ ff, et al. vs. Slade & Etheridge, 61. 

. Value of land irrelevant, on contest over fund growing out of 
sale. Ibid. 

. Rejected, should be set out, on exception to ruling. did. 
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. Admissions in answer used, though discovery waived. Ibid. 


. Void order for sale of children’s property not admitted, on suit 


to follow proceeds. Pughsley vs. Pughsley, Tarver & Co. et 
al., 95. 


. Deeds with name signed deposited, shown by parol. Harris, 


trustee, et al. vs. Collins, 97. 


. Sayings of agent after end of agency, inadmissible. Ibid. 
. Fraud of agent shown to estop cestui que trust. Ibid. 
. Crops which could be raised on place shown as bearing on skill 


in farming. Dulton vs. Drake, ex’r, 115. 


- Doubtful, admissibility being, evidence admitted. Ibid. 
. Newly discovered, as ground for new trial. Jbid.; Harris vs, 


Coats, 415; Fields et al. vs. Carlton et al., 554; Hooks vs. Frick, 
715; Carter vs. State, 747; Herndon vs. State 887 (new wit- 
ness should be sustained); Callahan vs. State, 887, 888. 

Parol declarations of intention of testator and memorandum of 
former will inadmissible, when. Welman vs. Neufville, ex’r, 
et al., 124. 

Copy deed, what foundation is sufficient for admission of. 
Fletcher vs. Horne, gdn., et al., 134. 

Unrecorded deed must be proved by attesting witnesses. Ibid 

Attesting witnesses, not necessary to produce, where deed re-. 
corded and lost, record destroyed and copy used. bid. 

Written evidence considered introduced, but not read, right of 
withdrawing part. Henderson vs. Francis et al., 178. 

Dying declarations, what sufficient foundation to admit. Var- 
nedoe vs. State, 181. 

Liquor sold to minor by clerk, private instructions of proprie- 
tor to him irrelevant. Loeb vs. State, 258. 


. Irregular judgment in trover, with re-sale to defendant, admis- 


sible to show possession. Branch vs. Planters’ L. & Songs. 
Bk., 342. 

Deed, with consideration of $500.00 admissible to contradict 
testimony that $1,000.00 was advanced to pay forland. Nat’l 
Bk. of Aug. vs. Cunningham, 366. 


. Sheriff’s deed not admissible without showing judgment or 


action. Anderson vs. Robinson, 375. 


. Letter between third parties not admissible. Hickson vs. 


Bryan, adm’r, et al., 392. 


. Alteration made in a record, not shown, unless party against 


whom testimony offered connected with its making. Ibid. 


. Answer in equity of one defendant not evidence against others, 


except when. [bid 
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. General warranty not intended to cover certain defects, not 
shown by parol. Miller vs. Desverges, 407. 

Value of goods damaged shown by parol, though party has bill 
showing cost. Sav., Fla. & W. Rwy. vs. Hoffmayer, 410. 


29. ‘*Criminate himself,’’ no person compelled to give testimony 


tending to, means what. Drake vs. State, 413. 


30. Same: Clothes or other articles taken from defendant, admis- 


sible. Ibid. 

Violent temper of deceased, not admissible to show, when. 
Ibid. 

Parol as to title, properin this case. Harris vs. Coats, 415. 

Admissions of president of corporation admissible. Dobbins 
vs. Pyrolusite Mang. Co., 450. 

Ruling of judge as to, on exception to auditor’s report, may be 
reversed on second exception. Langford vs. Comm’rs of 
Wilkinson Co., 502. 

. Advancement, that note was given as mere evidence of, when 
shown by parol, and when not. Glanton, adm’r, vs. Whita- 
ker et al., 5238. ' 

Ground of objection to, must appear. Hoffer vs. Gladden, sh’ ff, 
etal., 582; Cox vs. Cody & Co. et al., 175. 

. Damages from failure of lessor to keep premises in repair, what 
admissible to show. Stewurt vs. Lanier House Co., 582. 

Profits lost, how shown. Jbid. (See No. 49 below.) 

. Reputation of house, refusal to occupy rooms, statements as to 

reason, etc., admissible. Jbid. 

. By the acre, that land was sold, not,shown by parol, where 

contract is by the tract. Turner et al. vs. Rives, 606. 

. Criminal and civil cases, difference as to amount of evidence 

required. Falkner vs. Behr, 671. 

. General character sustained, where plea of recoupment filed 
charging keeping wrong accounts and misappropriating 
money. Ibid. (See No. 50 below.) 

Second claim, property found not subject on, after finding of 
subject on former claim, record in latter admissible in su‘t 
on forthcoming bond givenin former. Lackey et al. vs. Mize, 
sh’ ff, 692. 

. Mortgage against cropper agreed to be paid by landlord, ad- 

mitted to show consideration. Burruss vs. Smith & Turner, 

710. 

. Sayings of landlord as to dealings with croppers admitted, 

may be contradicted. Jbid.. 
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. Payment to agent, unauthorized to collect, not shown. Hooks 

vs. Frick, 715. 

. Sayings of agent after agency ended, not shown. Jbid. 

. Sayings of person in possession admissible to show adverse 

possession. Wood vs. Crawford, ex’r, 733. 

. Profits of sale lost by delay in transportation not recovered 

against carrier. Col. & W. R’y Co. vs. Flournoy & Epping, 

745. (See No. 58 above.) 

. General character put in issue by libel for divorce on grounds 

of vulgarity, excesses, etc. DuBose vs. DuBose, 753. (See 

No. 42 above.) 

. Impressions of witness from conversation inadmissible. bid. 

. Letters rejected which could not have affected verdict, no re- 
versal. Ibid. 

Certificate of secretary of state that he had examined a grant 
and thought it genuine, not admissible. Walker vs. Logan, 
759. 

. Porch projecting on sidewalk not shown, on suit for damages 
for illegal running of cars in street. Mayor, etc., of Macon 
etal. vs. Harris, 761. 

Location and possession of property claimed, as tending to 
show that claimants had made a sale, irrelevant. Bowen vs. 
Frick & Co., 786. 

. Objection not made to evidence, waived. Ibid. 

. Writing applied to its subject by parol. Ibid. 

. Garnishment record admissible to show notice of pendency 

of suit to purchaser from debtor. Smith vs. Wellborn, 799. 

. Fraudulent conveyance against creditors, on issue of, transfer 

cf all property to two sons and transactions among them 

shown. Ibid. 

. Res gestx, svyings of one taker of property in presence of others 

is. Ibid. 

. Advice of counsel, when irrelevant. Ibid. 

. Possession in defendant.in fi. fa. admitted by claimant to get 

corclusion, not disproved. Ibid. 

. Confessions, though obtained by promises or threats, leading 

to discovery of facts, admitted with facts found. Jones vs. 

State, &25. 

- Prosecutor, whois, not shown by parol. Harrell vs. State, 842. 

. Character, hearing letter read said to have come from former 

owner of defendant, not sufficient basis for testimony as to. 

Ibid. 
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66. Objected to when first offered, but not when offered azain un- 
der new facts, admission not error. Bailey & Co. vs. Ogden 
et al., 874. 

67. Comments of counsel on rejected testimony properly stopped. 
Ibid. 


See New Tria/, 6-8, 13, 14,18; Practice in Supreme Court, 20. 


EXECUTIONS. 
1. Formal attestation of fi. fa. by judge disqualified totry case, not 
make invalid. Drawdy vs. Littlefield, 215. 

. Second fi. fa. ordered issued, to conform to judgment, by dis- 
qualified judge, not make invalid. Ibid. 

. Term when judgment rendered, not necessary to state in fi. fa. 
Ibid. 

. Tax fi. fas. of state and county stand like fi. fas., on judgments 
as to sale; aliter of city tax fi. fas. Byars et al. vs. Curry et 
al., 515. 

‘*To any lawful officer,’”’ direction in state and county tax fi. 
fa., effect. Ibid. 

. Record in county of defendant’s residence, not necessary as to 
decree enforcing charge in willon land. Whittle et al. vs. 
Tarver, trustee, 818. 

. Usees in judgment, fi. fa. may issue directly in name of. Ibid. 


See Levy and Sale 


FACTORS. 


1. Remittances to principal must be in usual mode; if missent and 
lost on way, loss falls on factor. Yon os. Blanchard, svng. 
ptur., 519, 

2. Course of dealings considered on question of application of pay- 
ments. Hatcher & Baldwin vs. Comer & Co., 729. 


FALSE IMPRISONMENT. See Malicious Prosecution. 
FENCE. See Taz, 1. 


FORCIBLE ENTRY AND DETAINER. See Certiorari, 8; Jury 
and Jurors, 10. : 


FORGERY. See Criminal Law, 2-4, 11; Deeds, 13-14, 19-21. 


FBAUD. 


1, Equity has jirisdiction in cases of. Orton et al. vs. Madden et 
al., 83. 
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. Presumed more readily inequity than at law. Ibid. 

. Disability of cestut que trust not author ze keeping purchase 

money and also repudiating sale. Harris, trustee, et al. vs. 

Collins, 97. 

. Of agent estops cestui que trust. Ibid. 

. Sale of stock, prima facie case of fraud as to value, what makes. 

Comer vs. Granniss, 277. 

. Excessive price paid above market value, not alone make fraud. 

Ibid. 

- Notice of fraud in title, facts sufficient to put mortgagee on. 

Vaughn vs. Howard, 285. 

. Alteration in contract, without fraud, does not avoid. Zowry 

vs. McLain et al., 372. 

. Peculiarly a question for the jury. Hickson vs. Bryan, adm’r, 

et al., 392. 

. Insolvency and intention not to pay concealed, avoids sale. 
Johnson & Co. vs. O’ Donnell & Burke ct al., 453. 

Actual and constructive defined and effect on contracts, charged, 
facis warranting. Hoffer vs. Gladden, sh’ ff, «t al., 532. 


2. Mortgage re-executed and paper pasted over first attestation, 


considered, on issue of fraud. Ibid. 

. Insolvent selling »r mortgaging entire property, is badge of. 
Ibid. 

. Unusual methods of business as badge of. Ibid. 

. Failure to produce testimony as badge of. Ibid. 

. Concealment is badge of. Ibid. 


. Same: Record not showing blur or alteration, not relieve fraud 

resulting from concealment... Ibid. 

. Creditors, who may sect up fraud. Ibid. 

. Conveyances fraudulent against creditors. Jbid.; Smith vs- 
Wellborn, 799. 

Negligence of purchaser in failing to inspect land, prevents re- 
lief on account of false representations. Stone va. Moore et 
al., 565. 

. Statute of limitations waived and note given to absorb share 

of husband in estate and defeat wife’s alimony, is fraudu- 

lent. Laulins et al. vs. Rawlins, 632. 

. Representations as to amount of land, improvements, etc., 

false, sale rescinded for, when. Leyden vs. Hickman, 684. 

. Rescission must be made on discovery of fraud, to bind surety 

on contract changed by fraud. Burruss vs. Robertson, 689. 
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24. Dower, what frauau.ent conduct will estop widow from taking. 
Knox vs. Higginbotham, 699. 


25. Conveyances of all property of debtor to two sons, transactions 
with both admissible to show fraud. Smith vs. Wellborn, 
799. 


26. Sale pending suit, to avoid payment of recovery, void as to 
debtor ; if purchaser had notice or ground to suspect, void as 
to him. Jbid. 


27. Administrators, letters dismissory of, set aside for fraud. 
Christian et al. vs. Westbrook et al., 852. 


See Bankruptcy, 4, 5. 


GARNISHMENT. 


1. Waiver of exemption of wages, general not good. Green vs. 
Watson, 471. 


See Equity, 30. 
HABERSHAM COUNTY. See County Matters, 1. 


HOMESTEAD. 


1. Year’s support and homestead on same property, sale of by 
widgw, with approval of ordinary in 1871, good. Coz vs. 
Cody & Co. et al., 175. 

2. Distress warrant not resisted by affidavit of homestead, but by 
claim. Huckaby vs. Brooks, 678. : 

8. After death of husband and vesting of title in heirs, homestead 
cannot be set apart out of children’s share; if done, void. 
Madden et al. vs. Jones et al., 680. 

4. Same: Sale of such homestead only carried widow’s interest. 
Ibid. 

5. Same: Limitation of six months did not apply to suit for chil- 
dren’s interest as heirs. Ibid. 

6. Sold under fi. fa. pending application for exemption, purchaser 
takes subject to; trover for, after exemption. Harrell vs. 
Harrell et al., 697. 

7. Title not changed by homestead, but is incumbrance on use. 
Rutledge ct al. vs. McFarland, 774. 

8. After termination, property subject to debts of owner. Ibid. 

9. Sell or mortgage land before set apart, owner can. Ibid. 


10. Mortgage foreclosed after homestead set apart, but fi. fa. not 
levied till homestead ended. Ibid. 
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- Sale made during continuance of homestead, injunction against 

enforcing, not prevent proceeding on fi. fu. when homestead 

ended. Ibid. 

12. Second homestead for second family obtained after termination 
of first. Shore vs. Gastley, sh’ ff, ct al., 8/3. 

13. Sale under fi fa. pending application, dispossession enjoined 
after grant of homestead. Ibid. 

14. Money borrowed and used to obtain title will subject home- 

stead, though deed to secure loan void for usury. Bugg vs. 

Russell, 837. 











HOMICIDE. See Negligence, 1. 







HUSBAND AND WIFE. 


Sale by wife to husband without order of court, void. Hood 
vs. Perry ct al., 310. 
2. Same: Subject to levy against wife, land sold is. did. 
3. Accomplice, wife of, competent, if husband not on trial. As- 
kea vs. State, 356. 
4. Marriage settlement construed. Wetter etal. vs. United Hyd., 
etc., Co., 540. 
5. Wife-beating. See Criminal Law, 37-38. 
6. Wife’s money used to buy land and title taken by husband, 
person making advance to husband with notice, effect. Ruj- 
fin, ex’x, vs. Paris, 653. 
. Wife’s property conveyed to pay or secure husband’s debt, she 
may recover. Ibid. 
8. Homicide of husband, criminal negligence, proper charge as to. 
Bain +s. Athens Foundry, etc., Works, 718. 
9. Divorce sought cn ground of vulgarity, excesses, etc., general 
character isin issue. DuBose vs. Du Buse, 753. 

10. Insurance policy on husband’s life payable to wife is her prop- 
erty and cannot be assigned for husband’s debts. Smith, 
adm’r, vs. Head, 755. 

11. Same: Ratification by wife after hnsband’s death, without new 

consideration, not binding. bid. 
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See Dower; Alimony. 





IDEM SONANS. See Words and Phrases, 6. 










ILLEGALITY. 
1. Notice not given of making plaintiff’s executrix a party before 
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proceeding, illegality will lie. Meeks, adm’x, vs. Johnson, 
ex’x, 629. 


See Costs, 3; Levy and Sale, 5. 


INDORSEMENT. See Negotiable Instruments, 2-3. 


INJUNCTION. 


1. Necessary parties wanting, injunction not granted. Jones et al. 
vs. Sligh et al., comm’rs, et al., 7. 

2. Increase of business tax by city before end of time for pay- 
ment, though tax first laid has been paid, not enjoined. 
Mayor, etc., of Savannah et al. vs. Crawford & Lovell et al, 
35. f 

. Judgment at law, equity slow to enjoin. Saffold vs. Foster, 
adm’r, et al., 233; Union Gold, etc., Co. vs. Chambers et al., 
£90. 

. Pending exception only to refusal to grant injunction and receiv- 
er as to one defendant, other, as to whom granted, may move 
to dissolve. Howard et al.vs. Lowell Machine Co. et al., 325. 

. Discretion as to changing interlocutory ‘decrees before final 
hearing. Ibid. 

. Discretion as to granting or refusing injunction and receiver. 
Ibid; Knight ct al. vs. Knight et al., 386; Ga. Pefc. Rwy. Co. 
vs. Mayor, etc., of Douglasville, 828; Graham vs. Fuller, etc., 
Co. et al., 878. 

. Mere delay in enforcing judgment not require receiver. How- 
ard et al. vs. Lowll Machine Co. et al., 325. 

. Judgment wrongly rendered against surety pending defence by 
principal, enjoined till issue determined. Norris vs. Pollard 
et al., 358. 

. Disqualified, judge of circuit being, application to some other 
judge; not t» judge pro hac vice. Ibid. 

. Malicious obtaining of injunction without probable cause, dam- 
ages resulting, recovery for. Mitchell vs. S. W. R. R., 398. 

. City changing terms of contract as to extending railroad, on 
consideration of which stock transferred, not enjoined. 
Mayor, cte., of Athens vs. Camak ct al., 429. 

. Discretionary power of city as to managing and disposing of 
property not enjoined by citizens. Ibid. 

3. Mining privileges reserved, use of water and ore mill on land 
notenjoined. Hamilton vs. Eden Gold Mng. Co. et al , 447. 

. Railroad illegally run in street and used for private purposes, 
enjoined. Mayor, etc., of Macon et al.vs. Harris, 671 
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1&. Sham arrangement to use street car charter to run steam cars 
for private use, enjoined. Ibid. 

16. Dispossession from homestead by one who bought subject to 
application for, enjoined. Shore vs. Gastley, sheriff, et al., 
813. 

17. After bridge completed, too late to enjoin building; cannot or- 
der changed at chambers. Ga. Pcfc. Rwy. vs. Mayor, etc., of 
Douglasville, 828. 

18. Indorsee of note for purchase monex holding deed in escrow as 
security, suing note to judgment, not enjoined from selling 
because of controversy between vendor and vendee as to 
amount of land. Handy vs. Wilson & Co. et al., 840. 


See Receiver; Equity, 12. 
INSANITY. See Criminal Law, 42-45. 


INSOLVENCY. See Fraud, 10, 13. 


INSURANCE 
1. Wife, policy on life of husband payable to, is her property, and 


not transferable for husband’s debt. Smith, adm’r, vs. Head, 
755. 
INTEREST AND USURY. 

1. Mortgage purged of usury at instance of other creditors in this 
case. Miller et al. vs. Redwine et al., 130. 

2. Security deed void for usury, not foreclosed as equitable mort- 
gage. Broach vs. Smith et al., ex’rs, 159. 

3. Same: Equity resorted to by debtor, he must do equity. Sem- 
ble. bid. 


4. Cash price fixed, and more than legal interest charged on de- 
ferred payments, is usury. Jrwin vs. Mathews, adm’r, 739. 


5. Time price higher than price for cash, is not usury. Ibid. 
6. Plea of usury insufficient in this case. Willis vs. Jefferson, 748. 


7. Deed to secure debt void for usury; homestead subjected to 
debt, if money used to obtain title. Bugg vs. Russell, 837. 


JUDGE. 
1, Pro hac vice agreed on, judgment valid, though before 1877. 
Drawdy vs. Littlefield, 215. 
2. Execution attested by regular judge, who was disqualified from 
presiding, not invalid. Ibid. 
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8. Second fi. fa. authorized to issue, soas to conform to judgment, 
is good, though judge disqualified to try case. Ibid. 

4. Pro hac vice judge rendering judgment, not authorized to act on 
subsequent application to enjoin same. Norris vs. Pollard, 
358. \ 

5. Disqualified, jndge of circuit being, application for injunction 
made to judge of some other circuit. Ibid. 

6. Not disqualified as to case, where wife of party (she being re- 
lated to him) dead, and her estate not interested, though her 
husband’s executors made parties after his death. Patterson 
et al. vs Collier et al., ex’rs, 419. 


JUDGMENTS. 
1, For purchase money need not declare special lien, to be en- 
forced under §3654 ofthe Code. Coleman, sh’ ff, et al. vs. Slade 
& Etheridge, 61. 
. On notes containing attorney’s fees, without jury, in this case. 


Ibid. 

. Process irregular, but amendable, judgment not void. Baker 
et al , adm’rs, vs. Thompson et al., 164. 

. Bankruptcy does not discharge lien of. Jeffries vs. Bartlett, 


ex’r, 230. 

. Exemption in bankruptcy subject to judgment rendered before 
bankrupt act and constitution of 1868. Ibid. 

. Equity slow to enjoin judgment. Saffold vs. Foster, adm’r, et 
al., 233. 

. Amended to conform to verdict, after execution issued. San- 
ders vs. Williams, 283. 

. Warrantor bound by judgment in ejectment against warrantee, 
where he is notified and defends. Lord vs. Cannon, 300. 

9. Parties and privies in title bound by. Branch va. Planters’ L. 
& Svngs. Bk., 342. 

10. Irregular, in trover, admissible as evidence on question of 
possession. Ibid. 

11. Surety in fact, and so known, though signing as maker, judg- 
ment not taken against separately, where joint suit brought 
against him and principal debtor, and pleas filed by latter. 
Norris vs. Pollard et al., 358. 

12. Joint action on note, separate judgments at different terms not 
proper. Ibid. 

13. Void judgment set aside in equity. Ibid. 

14, Motion to dismiss levy is not motion to set aside judgment. 
Krutina vs. Culpepper, agt , 602. 
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15. Record of fi. fa. in county of defendant’s residence not required 
of decree in rem enforcing charge on land. Whittle et al. vs. 


Tarver, trustee, 818. 


16. For use of certain person, fi. fa. may issue in name of usees. 
Ibid. 


See Process, 3. 


JURISDICTION. 


. Law and equity having concurrent, which court takes. Young 
et al. vs. Brown, adm’r, 1. 


. Venue of citation for settlement against administrator living 
out of county of administration. bid. 


. Sale of property of woman and children, chancellor cannot or- 
der at chambers. Pughsley os. Pughsley, Tarver & Co. et al., 
95. 

. United States circuit court has, of ejectment growing out of 
marshal’s sale of property exempted in bankruptcy. Lord 
vs. Cannon, 300. 

Pending exception only to refusal of injunction as to one de- 
fendant; other, as to whom injunction granted, may move to 
dissolve; jurisdiction not lost. Howard et al. vs. Lowell Ma- 
chine Co. et al., 325. 

. Railroad sued in any county where cause of action arose, 
whether agent there or not. Mitchell vs. S. W. R. R., 398. 

- $100.00 and ten per cent. attorneys’ fees, justice court has no 
jurisdiction in suiton notefor. Searcy, ex’r, vs. Tillman, 504. 

. Same: Appeal and consolidation with case of which there was 
jurisdiction, not confer in such case. Ibid. 

. Same: Arrested, judgment properly, as to cases in which no 
jurisdiction. Ibid. 

. Equitable plea for rescission filed in county where ejectment 
brought. Leyden vs. Hickman, 684. 

. Special lien of landlord foreclosed where farm lies, if tenant” 
leaves state. Hupkins vs. Pedrick, 706. 

. Dill of review filed, gives jurisdiction to obtain decree against 
complainant as to subject-matter of case, though there was 
none in originalcase. Whittle et al. vs. Tarver, trustee, 818. 

. Outside of district, justi-e cannot render judgment. Brahe vs, 
‘Boker & Co., 881. 


See Equity, 17. 
v 75-59 
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JURY AND JURORS. 


1. Impeach verdict, jaror cannot, by stating misnnderstanding of 
question. Coleman, sh’ ff, et al. vs. Slade & “theridye, 61. 
2. Over sixty years gran juror being, is not incompetent. Loed 
vs. State, 258; Carter vs. State, 747. 
. Grand juror not prohibited from serving more than four weeks 
in one year; nor from acting as talesman. bid. 


. Judges of law and facts, in what sense. Ridenhour vs. State, 
382; Danforth vx. State, 614. . 


Starving until verdict found, error. Paysioc vs. Shea, 466. . 
6. Strikes in county court, no right of. Memmler vs. State, 576. 


7. Same: Stricken for cause shown or by putting on voire dire, in 

county court. Ibid. 

. Trivial misunderstanding with party, not disqualify, if without 
bias or prejudice. did. 

. Indictment returned into court by bailiff of grand jury, suffi- 
cient. Danforth vs. State, 614. 

. Votre dire, jury put on, in case of forcible entry and detainer. 
Holton vs. Hendley, 847. 

. Third cousin of prosecutor incompetent. Ledford vs. State, 854. 

. Ignorance of relationship by defendant till after trial, ground 
for new trial. Ibid. 

. Ignorance of relationship, juror stating, not prevent new trial. 
Ibid. : 


JUSTICES AND JUSTICE COURTS. 


1. $100 09 and ten per cent attorneys’ fees, note for, no jurisdic- 

tion of suiton. Searcy, ex’x, vs. Tillman, 594. 

. Appeal and consolidation with other case, cannot confer juris- 
diction. Ibid. 

. Remark of justice in admitting evidence not cause new trial. 
Burruss vs. Smith & Turner, 710. 

. Place of holding court and rendering judgment must be in own 
district. Brahe vs. Boker & Co., 881. 

. Same: Local acts repealed by constitution. bid. 

. Jurisdiction over entire city not affected by constitution. Ibid. 


See Appeal; Certiorari. 


LACHES. See Equity, 28,'47. 
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LANDLORD AND TENANT. 


1. Special lien foreclosed, demand and refusal to pay must be al- 
leged ; aliter of general lien. McDougal vs. Sanders, 140. 
2. General lien, proceeding was to foreclose in this case. Ibid. 
3. General cr special lien, option as to which enforced, or both to- 
gether. Ibid. 
4. Part of crop to pay rent, actually delivered, is not subject to 
prior judgment against tenant. Durdin vs. Hill, 228. 
5. Pick cotton on rented land, landlord has no right to, even 
though wasting. Wadley, survng. ptnr., vs. Williams, 272. 
6. Renter and cropper, distinction between, as to right of landlord 
to control crop. Ibid. 
7. Damages recoverable for failure of landlord or lessor to keep 
premises in repair. Stewart vs. Lanier House Co., 582. 
8. Lien for supplies foreclosed, purchaser of crop with notice can- 
not set up that contract was not one of rent but of sale, and 
there was concealed usury. Benson vs. Gottheimer, 642. 
9. Usury not set up by person who took place of tenant in con- 
tract, forconsideration. Ibid. 
10, Assignable, lien for supplies is, even before supplies furnished. 
Ibid. 
11. Special lien of landlord takes precedence of attachment issued 
in September. Hopkins vs. Pedrick, 706. 
12. Left state, tenant having, jurisdiction in county where farm is. 
Ibid. 
13. Same: Demand unnecessary when tenant leaves state. Ibid. 
14. Pay mortgage debt of cropper, agreement not to litigate is con- 
sideration for promise by landlord. Burruss vs. Smith & 
Turner, 710. 
15. Dispossess tenant, affidavit to, sufficient in this case. Hitch et 
al. vs. Fraser, 880. 


See Water Courses, 2; Equity, 36, 37. 


LARCENY. See Criminal Law, 21, 30. 


LAWS. See Zduilroads, 2; Sales, 7 


LEASE. 


1. Contract in this case created lease, not partnership or agency. 
Nat’l Bk. of Aug. ctal. vs. Bones, survng. partner, 246. 


2. Lessors not liable for debt of lessee. Jbid. 
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3. Written, how rescinded by parol. Ibid. 


4. Damages recoverable by failure of lessor to repair. Stewart vs. 
Lanier House Co., 582. 


LEGACY. See Wills; Administrators and Ezecutors, 3; Estates, 11, 


LEVY AND SALE. 


1. Countv tax fi. fa., sale under not void for irregularity in adver- 
tisement. Norris et al., gdns., etc., vs. Davis, 169. 


. Excessive levy and incomplete description avoid sale. Jbid. 


. Rent payable in part of crop actually delivered not subject to 
prior judgment against tenant. Durdin vs. Hill, 228. 


. Advertisement alleged insufficient, should be shown. Jeffries 
vs. Bartlett, ex’r, 230. 


. Advertisement, errors in not ground for illegality. Semble. 
Ibid. 


. Excessive, levy notin this case. Saffold vs. Foster, adm’r, et al., 
233. 

. Parcels, land levied on in, soas to sell what may be necessary, 
not enjoined as excessive. Ibid. 


. Growing crops, no injury in this case from failing to describe. 
lbid. 


. Advertisement should note growing crops. Ibid. 


. Wife’s sale to husband, without order of court, void, her cred- 
itors may subject property. Hodéd vs. Perry et al., 310. 


. ‘No. 110 of originally Habersham, now Rabun county,’’ suffi- 
cient description in levy. Thomas vs. Dock ins, adm’r, 347. 

. Mistake in advertisement and deed, corrected in equity. bid. 

. Remainder vested, subject to be divested, subject tolevy. Lu/- 
burrow vs. Koch, 448. 

. Bond for title given and part of price paid, vendor has leviable 
interest. Brown, adm’r, vs Hardee, survivor, 457. 

. Tax sale or municipal taxes, etricti juris. Byars etal. vs. 
Curry etal., 515. 

. Tax fi. fus. for state and county, on same footing with execu- 
tions based on judgments, as to sale. Ibid. 

. Certain personalty and all other goods in a certain house, ‘ny 
on, sufficient. Hart vs. Thomas & Oo., 529. 

. Homestead, fi. fa. not levied pending, but may be after its term- 
ination. Rutledge et al. vs. McFarland, 774. 
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LIBEL. 


1, Affidavit charging perjury, made to obtain warrant, does not 
furnish basis for libel suit. Francis et al. vs. Wood et al., 
648. 


LICENSE. See Railroads, 22. 


LIENS. 


1. Purchase money, claim of first lien for, bond for title having 
been made, judgment obtained, deed filed and levy made, 
these facts may be proved aliunde, and need not be set ont in 
pleadings or judgment. Coleman, sh’ff,et al. vs. Slade & 
Etheridge, 61. 

. Special of landlord, demand and refusal to pay alleged; aliter 
of general lien. McDougal vs. Sanders, 140. 

. General of landlord, proceeding was to foreclose in this case. 
Ibid. ‘ 

. General or special of landlord, option as to foreclosure. Ibid. 

. Vendor’s for unpaid purchase money, abolished. Broach vs. 
Smith et al., ex’rs, 159. 

. For supplies is assignable even before supplies furnished. 
Benson vs. Gottheimer, 642. 

. Special, of landlord, takes precedence of attachment issued in 
September. Hopkins vs. Pedrick, 706. 

. Left state, tenant having, demand unnecessary. Ibid. 

. Same: Jurisdiction where farm is. Ibid. 


See Mortgages; Attorney and Client. 


LIMITATIONS, STATUTE OF. 


1. Executory trustee, statute not run in favor of against usee until 
adverse possession ani notice. McCallam, adm’x, vs. Cars- 
well, 25. ° 

2. Policy assigned absolutely to pay debt, permission to pay and 
take re-assignment not prevent bar of statute. Ibid. 

3. Offense named in indictment, not minor offense of which con- 
victed, statute applies to. Wall vs. Stvte, 474. 

4. Motion to dismiss levy of attachment is not motion to set 
aside judginent, and need not be in three years. Krutina 
vs. Culpepper, agt., 602. 

5. Partnership sued, nonsuit granted, renewal in six months 
against one partner not prevent bar. Furd vs. Clark, adin’r, 
612. 
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6. Waived for fraudulent purpose of defeating alimony, not valid. 
Rawlins et al. vs. Rawiins, 633. 


7. Homestead void as to children who took as heirs, six months’ 
limitation not apply to them. Madden et al. vs. Jones et al., 
680. 


& Act of 1869; beneficiaries of trust barred as to devastavit when. 
Downs et al. vs. Harris, 834. 


9. Fraud preventing bar is moral fraud. bid. 


10. Minor distributee of estate having guardian when administra- 
tors discharged, not barred irom suing within five years 
after majority. Christian et al. vs. Westbrook et al., 852. 


LIQUOR. See Criminal Law, 15-18. 
MALICIOUS ARREST. See Malicious Prosecution. 
MALICIOUS PROSECUTION. 


1. \ctions for not favored. Henderson vs. Francis et al., 178. 
2. Probable cause defeats action. Ibid. 


3. Actionable; but mixed with libel based on affidavit to obtain 
warrant, recovery on all, wrong. Francis et al. vs. Wood 
et al., 648. 


See Malicious Suit. 


MALICIOUS SUIT. 


1. Malice and want of probable cause must be shown; if not, 
nonsuit proper. Wilcox vs. McKenzie, 73. 


2. Railroad suing out injunction to restrain re-building of dam 
built under parol license, liable for damage caused. Mitch- 
ell vs. S. W. R. R., 398. 


8. Injunction issued by chancellor not prevent suit for obtaining. 
Ibid. 


4. Arrest of person, atiachment of property, oy special damage 
necessary to maintain suit. Ibid. 


See Malicious Prosecution. 
MALPRACTICE IN OFFICE. See Criminal Law, 23. 


MANDAMUS. 


1., County line presented by grand jury as in dispute, and ordin- 
ary of adjoining county notified, compelled to direct sur- 
veyor to make survey. Dickson, ord’y, vs. Hill, ord’y, 369. 


See Practice in Supreme Court, 13. 
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MASTER AND SERVANT. 


. Co-employés on railroad, who are. Woodruff vs. Ala. Grt. So. 


R.R., 47. 


. Enticing away servant, damages for. Smith vs. Goodman, How- 


ell & Co., 198. 


3. Employment as convict guard not ended by contract with oth- 
ers as to use of convicts, without notice toemployé. M. ¢& 
N. G. R. R. vs. Hilburn, 379. 

. Foreman getting on spree, neglecting business and carrying 
other employés with him, discharge or reprimand gives no 
right to recover. Physioc vs. Shea, 466. 


. Wrong accounts and appropriating money, as recoupment 


against suit for wages. Falkner vs. Behr, 671. 


3. Same: General character put in issue by such plea. Ibid. 
. Fellow-servants, who are not, though under same master. 


Bain vs. Athens Foundry, etc., Works, 718. 


. Homicide of servant, criminal negligence, proper charge as to. 


Ibid. 


See Partnership, 1. 


MINES AND MINING. See Injunction, .13. 


MINORS. See Service, 5; Limitations, Statute of, 10; Trusts, 25. 


MONEY RULE. See Practice in Superior Court, 4. 


MORTGAGES. 


ay 


Power of trustee to mortgage under power of sale in will. 
Miller vs. Redwine et al., 130. 


. Conditional sale unrecorded, effect of. bid. 
. Usury, mortgage purged of at instance of creditors in this case. 


Ibid. 


. Fraud in re-executing and pasting paper over first attestation, 


left to jury. Hoffer vs. Gladden, sh’ ff, et al., 534. 


. Record not showing alteration or blur, not relieve of effect of 


concealment. Ibid. 


3. Insolvent mortgaging entire property pending suit, is badge of 


fraud. Ibid. 


. For Confederate debt, large part paid, proceeding being for en- 


tire amount in currency, defence is good. Meeks, adm’z, vs. 
Johnson, ex’x, 629. ' . 


. Service of foreclosure must be personal. Ibid. 
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. Party to foreclosure, representative of mortgagee must be made, 
though proceeding in his name for use of another. Ibid. 

. Record to give notice, what necessary in Alabama. Hunt vs. 
Bowen, 662. 

. Recorded in county where property is, mortgage by non-resident 
on property here must be, or loses lien against others. bid. 

. Description and identity of property are for jury. bid. 

. Bond required where counter-affidavit to foreclosure of chattel 
mortgage made. Brantley vs. Baker, 676. 

. Same: Condition of bond, what should be. TJdid. 

. Consideration of promise to pay debt of cropper, mortgage 
forming, admissible. Burruss vs. Smith & Turner, 710. 

. Power to take possession and sell is not exclusive of right to 
foreclose; remedy is cumulative. Willis vs. Jefferson, 743. 

- Homestead set apart after mortgage given, mortgage may be 
foreclosed, but fi. fu. not levied till homestead ended. Rut- 
ledge et al. vs. McFarland, 774. 


MUNICIPAL CORPORATIONS. 


1. Tax on business may be increased before time for collection 
expires, though tax first laid has been paid. Mayor, etc., of 
Savannah vs. Crawford & Lovell et al , 35. 

. Sewer discharging filth on land maintained, damages for. 
Smith vs. City of Atlanta, 110. 

. Streets, liability for defect in. Bellamy vs. City of Atlanta, 
147 ; Massey vs. Mayor, etc., of Columbus, 658. (See No. 9 be- 
low.) 

. Notice to city of defect in sidewalk, what gives. Ibid. 

. Dispose of and manage city property, mayor and council of 
Athens have discretionary power to, and equity will not in- 
terfere with, ifin good faith. Mayor, etc., of Athens vs. Camak 
et al., 429, 

. Same: Railroad stock transferred on consideration of extend- 
ing road ; terms of contract changed ; equity will not enjoin, 
on bill by citizens. Jbid. 

. Subseription to railroad stock, contract was not in this case. 
Ibid. ; 


. Debt, contract to substitute one consideration for another was 
not creation of. Ibid. 


. Street, defect in, if person could have avoided injury from by 
ordinary care, no recovery. Mussey vs. Mayor, etc., of Colum- 
bus, 658. 
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10. Railroad illegally run in street and used for private purposes, 
enjoined, and damages given abutting property owner. 
Mayor, etc., of Macon et al. vs. Harris, 761. 

11. Sham arrangement to use street car charter for steam cars for 
private use enjoined. Ibid, 

12. Railroad crossing streets in city, general law applies to. Cen- 
tral R. R. vs. Russell, 810. 

13. Same: Regulation of speed by city, power of, effect o: general 
law. bid 


NEGLIGENCE. 


1. Criminal negligence, in suit for homicide of husband, proper 
charge as to.’ Bain vs. Athens Foundry, etc., Works, 719. 


2. Fellow-servants, who are not. Ibid. 
3. Contributory, no evidence, no charge as to given. Ibid. 


See Railroads; Nonsuit, 1; Municipal Corporations, 3, 9. 


NEGOTIABLE INSTRUMENTS. 


1. Conditional acceptance taken without consent of drawer, re- 
leases him. Gibson vs. Smith, 33. 
. ‘*Ag’t,”’ drawer adding to signature, liable individually to in- 
dorsee, on refusal of acceptance. Bedell vs. Scarlett, 56. 
. Same: Agency and knowledge by payee and indorsee not 
shown by parol in defence to suit on draft. bid. 
. Time for payment of draft not specified, not due until presenta- 
tion and acceptance. Ibid. 
5. Bona fide holder for value, holder is presumed to be. Ibid. 
6. Bona fide holder, what defences set up against. Ibid. 


NEW TRIAL. 


1. Bill of review and motion for new trial compared. Brower vs. 
Cothran et al., 9. 

2. Discretion as to grant or refusal on conflicting evidence. Cole- 
man, sh’ ff, et al. vs. Slade & Etheridge, 61; Wadley, sung. 
ptnr., vs. Williams, 272; Singer Mfg. Co. vs. Lancaster et al., 
28); Central R. R. vs. Freeman, 331; Irvin vs. Mathews, adm’r, 
739; Mayor, etc., of Mac. et al. vs. Harris, 761; Brodnaz et al. 
vs. Carr, 849; Christian et al. vs. Westbrook et al., 852; Tufts 
ts. Cheatham, 865; Tanner vs. Chapman 871; Brinson vs. State, 
882; Swint, adm’r, vs. Central R. R. et al. (first grant not 
closely scanned), 888; Collins et al, vs. Willcox et al., adm’rs, 
889; Wixon vs. Williams et al., 888; Graham vs. Eastman, 889 ; 
Cureton vs. Ketcherside & Brown, 890. 
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3. 


4. 


5. 
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Errors in decree no ground for new trial. Coleman, sh’ ff, et al. 
ts. Slad: & Etheridge, 61. 

Extraordinary motion must show ground for making. East 
Tenn., Va. & Ga. R. R. v8. Whitlock, 77. 

Vacation, motion not made in, although term ended by absence 
of judge, without consent of counsel. Ibid. 


. Brief of evidence, interrogatories not omitted by agreement and 


copied in record without identification. Ga. R. R. vx. Mitchell, 
144. 


. Brief cf evidence, time fixed for filing, judge absent and motion 


continued to next term, brief then approved; motion not 
dismissed. Thomas vs. Dockins, adm’r, 347. 


. Evidence, brief of, is part of record where motion for new trial 


made. Searey, ex’x, vs. Tillman, 504; Ruffin, ex’x, vs. Paris, 
653. 


. Certifving grounds of motion qualified by reference to general 


charge, bad prattice. Mayna7il & Scn vs. Ponder, 664. 


. ‘*Rather weak, ’ that judge thinks evidence is, not require new 


trial after second verdict. Christian etal. cs. Westbrook et al., 
852. 


. Disapproval of ground, statement of judge amounting to. Mayor 


etc., of Macoa et ul. vs. Harris, 761. 


. Extraordinary motion, that case tried shortly before adjourn- 


ment of court, no ground for, when. Benning vs. Barlow et 
al., 870. ~ 


. Briei of evidence, filing and approval sufficient, under peculiar 


order in these cases. Hicks ts. Brantley, 884; Page vs. Black- 
sheir, 886. 


. Approval, agreement not substituted for. Jbid. 
. Mutual obligation as to correcting brief, under this order. Ibid. 


. ‘Thirty days” for filing, how calculated. Ibid. 
. Amendment, whether court can impose terms as to. Ibid. 
. Brief of evidence to be filed in thirty days, “‘ subject to approval,’’ 


means What. Jtandle vs. Stone & Co., 887. 


. Newly discovered evidence as ground of. See Evidence, 12. 


See Charye cf Court, 3. 


NONSUIT. 


z; 


Not granted where evidence and law leave doubt as to liability 
in damage case, especially where questions of negligence in- 
volved. Woodruff vs. Ala. Gr'. So. R. R., 47; Fraser vs. 
Charleston & Sav’h Rwy , 222; Ferguson vs. Col. & R. Rwy., 
637. 
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2. Malicious suit, on action fer, malice and want of probable 
cause not shown, nonsuit proper. Wilcox vs. McKenzie, 73. 


3. Wrong in this case. Smith vs. City of Atlanta, 110; Mitchell 
vs. S. W. R. R., 398. 


4. Promissory notes made by agent of corporation sued on, 
charter and agent’s authority shows want of power, non- 
suit proper. Dobbins vs. Etowah Mfg., etc., Co., 238. 


5. Inevitable injury, and care could not prevent, plaintiff showiag, 
nonsuit proper. Jemison vs. S. W. R. R., 444. 


NOTICE. 
1. To agent of possession and improvements, is notice to principal, 
Harris, trustee, et al. vs. Collins, 97. 


2. Agent’s knowledge of illegal arrangement between himself 
and another to avoid rule of. principal, does not bind latter. 
Suv’h Bk. & Trust Co. vs. Hartridge, 149. 


3. To city, of defect in sidewalk. Bellamy vs. City of Atlanta, 167. 


. Fraud in title, facts sufficient to put mortgagee on notice of. 
Vaughn rs. Howard, 285. 


. 5. Inquiry, putting on, is notice of what would be developed 
by. Jbid. : 
6. Employé, notice of change in persons controlling necessary, in 
order to terminate contract. M. & N. G. R. R. vs. Hilburn, 
379. 


7. Of making parties after death of plaintiff, necessary before 
proceeding to judgment. Meeks, 1dm’x, vs. Johnson, ex'x, 629. 


. Record of mortgage as giving. Hunt vs. Bowen, 662. 


. Lis pendens, as notice to'purchaser from debtor. Smith vs. 
Wellborn, 79v. 


10. Lis pendens,as netice-to purchaser.generally. Weems et al. vs. 
Harrold, Johnson & Co. et al., 866. 


11. Record of will under which one’s grantor took title is notice 
to grantee of charge imposed by will. Whittle et al. vs. Tar- 
ver, trustee, 818. 


NUISANCE. 


Sewer discharging filth on land, maintained by city, is. Smith vs. 
City of Atlanta, 110. 


OFFICERS. See Physicians; Evidence, 1, 58; Criminal Law, 52, 54. 
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ORDINARY. 


1. Presumption in favor of as to acts in fence election. Seymour et 
al. vs. Almond, ord’y, 112. 


See Elections. 


PARTIES. 


1. Injunction not granted without necessary parties. Jones et al. 

ts. Sligh et al., comm’rs, et al., 7. 
In Supreme Court, only those served in case below necessary. 

Searcy, ex’x, vs. Tillman, 504. 

8. Misjoinder is matter for dilatory plea at first term. Maynard 
& Son vs. Ponder, 664. 

4. To bill against illegal use of. streets for steam cars. Mayor, 
etc., of Macon et al. vs. Harris, 761. 


. 


PARTNERSHIP. 


1. Clerk employed by individual entering service of firm when 
formed, ends first contract. Anderson vs. Freeman, 93. 

. Service on both members inferred after judgment, lapse of fif- 
teen years, loss of papers, etc. Drawdy vs. Littlefield, 215. 

. Lease, not partnership, contract made in this case. Nat’l Bk. 
of Aug. ci al. vs Bones, sung. ptnr., 246. 

. Buying out business and assuming liabilities, privity of plain- 
tiff must be shown, to sue purchaser on note of vendors. 
Pfeiffer & Co. vs. Hunt, 513. 

. Railroad without power to form partnership sued with natural 
person as partners, demurrable. Ledsinger va, Central Line 
Steamers, 567. 

. Same: Amended by alleging joint tort feasors, cannot be. Jbid. 

. Renewal of action against one partner within six months after 
nonsuit in case against firm, not prevent bar of limitation. 
Fuid vs. Clurk, adm’r, 612. 

. Verdict against one partner, where suit against firm, sustained. 
Maynard & Son vs. Ponder, 664. 

. Joint ownership and interest in profits makes partnership. 
Cump vs. Montgomery, 795. 

. Dissolved, creditors accepting individual drafts of one partner, 
other discharged. Louderback, Gilbert & Co. vs. Lilly & Wood, 
855 : 


PAYMENT. See Debtor and Creditor, 1, 6,9; Principal and Agent, 
21. 
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PHYSICIANS. 


1. Register, failing to, because clerk had no book, may récover 
fees for services before registering. Parish vs. Foss, 439. 











PILOTAGE. 


1. Refusal of services of pilot to bring vessel into port and also 
carry it out, he may recover for services both ways. Wright 
vs. Lake, 219. . 
2. Public policy, pilotage acts founded on. Ibid. 








PLEADINGS. 

1. Pleas considered together, when connected, and verdict based 
on leading fact in one, sustained. Academy of Music vs. 
Flanders Bros., 14. 

2. Variance between bill and proof complete, dismissed. McCal- 
lam, adm’x, vs. Carswell, 2. 

8. Purchase money lien under Code, §3654, not necessary to de- 
clare on and get special judgment, in order to enforce. Cole- 
man, sh’ ff, et al. vs. Slade & Etheridge, 61. 

4. Breach or abuse of trust is not matter ex delicto in reply to suit 
for services. Dalton vs. Drake, ex’r, 115. 

5. Amplification of general issue, plea was in this case. bid. 

6. Several pleas, not stated on which verdict based, point should 
be made at time. Ibid. 

7. Same: Verdict construed reasonably as to plea on which found. 
Ibid. 

8. Justification, what is plea of. Henderson vs. Francis et al., 
178. 

9. Misjoinder, where four notes sued on by P., Bro. & Co. for use 
of P., two of notes payable to P., Bro. & Co. and two to P., 
none endorsed. Norris vs. Pollard et al., 358 

10. Looseness of declaration. amendable, not demurred to, cured. 

Dobbins vs. Pyrolusite Manganese Co., 450. 

11. Indebitatus assumpsit, where written contract complied with, 

and only payment of money is to be made. bid. 

12. Same: Contract is evidence of debt. Ibid. 

13. Non est factum, when pleaded. Searcy, ex’x, vs. Tillman, 504. 

14. Non est factum as amendment to other pleas. Ibid. 

15. Misrepresentationsas to land bought, in suit for purchase mon- 

ey, what is proper plea. Stone vs. Moore et al., 565. 
16. Burden of establishing affirmative plea (recoupment) rests on 
party setting up. Falkner vs. Behr, 671. 
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7. General character put in issue by plea of recoupment for keep- 
ing wrong accounts and appropriating funds. bid. 


POLICE. See Criminal Law, 52, 54. 
POSSESSION. See Prescription, 2, 3. 
POWERS. See Trusts and Trustees, 8, 9; Corporations, 8-9. 


PRACTICE IN SUPERIOR COURT. 


1. Verdict not directed by court, except when. Walker vs. Vale 
Royal Mfg. Co., 29. 

2. Special issues submitted to jury, what sufficient. Coleman, sh’ ff, 
et al. vs. Slade & Etheridge, 61; Ruffin, ex’x, vs. Paris, 653; 
Mayor, etc., of Macon et al. vs. Harris, 761. 

3. Judgment without jury on notes containing attorneys’ fees, in 
this case. Ibid. 

4. Money rule is equitable proceeding, and irregularities should 
not defeat equitable results. Ibid. 

5. Absence of judge for more than two days, except for unavoid- 
able cause, adjourns court, and clerk cannot adjourn over. 
East Tenn., Va. & Ga. R. R. vs. Whitlock, 77. 

6. Open and conclude argument, what plea of justification gives 
right to. Henderson vs. Francis et al., 178. 

7. Question reluctant witness, proper for judge to. Varnedoe vs. 
State, 181. 

8. Damages for delaying judgment by bringing up refusal of in- 
junction. Saffold vs. Foster, adm’r, et al., 233. 

9. Agreed statement of facts, on which case submitted, not opened 
to insert new facts by one side. Branch vs. Planters’ Loan 
& Savings Bank, 342. 

. Agreement to use records in lieu of deeds not estop from at- 
tacking deed for forgery. Patterson et al. vs. Collier et al., ex’rs, 
419. 

. Jury not to be furnished with refreshments, except at their 
own expense, error to announce. Physioc vs. Shea, 466. 

. Attorneys’ fees, issue as to, how submitted by agreement. 
Cothran vs. Brower et al., 494. 

- Ruling as to admission of evidence on exception to auditor’ « 
report and case remanded to him, may be changed on excep- 
tion to second report. Langford vs. Comm’rs of Wilkinson 
Co., 502. 

- Indictment brought into court by bailiff of grand jury, suffi- 
cient. Danforth vs. State, 614. 
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15. insanity, issue as to how tried. Ibid. 

16. Re-opening case for testimony after testimony closed, is matter 
of discretion. Davis & Hatcher vs. Central Railroad et al., 
645; Mayor, etc , of Maconet al. vs. Harris, 761. 

17. Libel, count on, giving no ground for recovery, not submitted 
to jury along with good counts, though no demurrer. Fran- 
cis et al. vs. Wood et al., 648. 

18. Amendment made by justice to answer to certiorari without 
objection, not stricken at next term. Burruss vs. Smith & 
Turner, 710. 

19. Verdict directed, where no dispute as to facts and only notes 
sued on introduced. Hooks rs. Frick & Co., 716. 

20. Argument not allowed, where no conflict of testimony. Jbid. 

21. Special plea to indictment stricken, case should proceed. Car- 
ter vs. State, 747. 

22. Stenographer’s notes brought up in record, bad practice. 
Singer Mfg. Co. vs. Lancaster et al., 280; Mayor, ete., of Mua- 
con et al. vs. Harris, 761. ‘ 

23. Argument on special issue submitted should be asked, if de- 
sired. Jbid., 761. 


See New Trial; Equity, 22, 24. 






















PRACTICE IN SUPREME COURT. . 

1. Brief of evidence, interrogatories not omitted by agreement and 
copied in record without identification. Ga. R. R. vs. 
Mitchell, 144. rane 

2. Objection to evidence made below only considered. Cox vs. 
Cody & Co. et al., 175. (See No. 24 below.) 

8. Error without injury not cause reversal. Henderson vs. Francis 
et al., 178; DuBose vs. DuBose, 753. 

4. Obiter dictum is not authority elsewhere. Broach vs. Smith et 
al., ex’rs, 159; Wright vs. Lake, 219. 

5. Certify bill of exceptions, clerk failing to, may ordinarily be 
withdrawn and returned for certificate. Wing vs. Harris, 
236 

6. Obliterating entry of filing and making new entry works.dis- 
missal. Ibid. 

7. Service of bill of exceptions by sheriff after filing, good. bid. 

8. Filing obliterated, service of copy of altered paper not good. 
Ibid. 

9. Stenographer’s notes brought up in record, bad practice. 
Singer Mfg. Co. vs. Lancaster et al., 280. (See No. 31 be- 

low. ) 


















INDEX. 


. End, not protract litigation, policy is to. Lord vs. Cannon, 
800. 


. Correcting bill of exceptions by note appended to certificate, 
dismissal results. Preetorius vs. Barnes, 313. 


- Incorrect, bill of exceptions as presented being, proper practice 
stated. Ibid. 


. Mandamus nisi against judge refusing to sign bill of exceptions. 
Ibid. 


. Court below cannot generally act on case after exception to this 
court ; aliter, where injunction refused as to one and granted 
as to other, and exception asto first only. Howard et al. vs. 
Lowell Machine Co. ct al., 325. 


. Vague and general exceptions bad. Central R. R. vs. Freeman, 
331. 


. Directions given to court below. Norris vs. Pollard et al., 358. 


- Decision of full bench binds till reversed. Ridenhour vs. State, 
* 382. 
. Conflicting rulings on same question. did. 


9%. Reference to master in chancery suggested. Hickson vs. Bryan; 


adm’r, et al., 392. 

. Evidence, how brought up, where motion for new trial. Searcy, 
ex’x, vs. Tillman, 504; Ruffin, ex’x, vs. Paris, 653. 

. Term to which case returnable, ten days allowed for making 
out record, in determining. bid. 

. Party not served below need not be served with bill of excep- 
tions. Ibid. 


23. Filing not entered on bill of exceptions, defect curable how. 


Ibid. 


24. Ground of objection to evidence, must appear. Hoffer vs. Glad- 


den, sh’ ff, et al., 532. (See No. 2 above.) 

. hight judgment, though on wrong reason, affirmed. Memmler 
vs State, 576. 

. Legislation suggested. Danforth vs. State, 614. 

. One of parties losing case may except without joining others 
with him. Ruffin, ex’x, vs. Paris, 653. 

. Burden of showing error is on party alleging it. Hopkins vs. 
Pedrick, 706. (See No. 32 below.) 

- Questions not decided below not decided here. Col. & W. Rwy. 
ts. Flournoy & Epping, 745. 

. Submission to judge, without reserving right of exception, can 
losing party except? Quere? Ibid. 
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$1. Stenographer’s notes not looked to, to verify grounds of motion 

for new trial. Mayor, etc , of Macon etal. vs. Harris, 761. (See 
No. 9 above.) 

. Assignment of error, what sufficient. Suttles et al. vs. Smith, 
adm’r, 831. (See No. 15 above.) 

. Disputed facts, Supreme Court has no power to review or settle, 
no error of law being assigned. Brodnaz et al. vs. Carr, 849. 

. Prematurely brought up, case is, where demurrer sustained as 
to part of billonly. Bass vs. Bass, 883. 

. Consent to dismissal of bill, if demurrer as to part sustained, 
effect. Ibid. 

. Exceptions pendente lite allowed filed, where case prematurely 
brought up, under special facts. bid. 

. Damages for frivolous exception refused. Cureton vs. Ketch- 
erside & Brown, for use, 890 


PRESCRIPTION. 


1. Against co-tenant does not begin until when. Morris et al., 
gdns., etc., vs. Davis, 169. 

. Adverse, possession under bond for title without payment, is 
not, against vendors. Allen vs. Napier et al., ex’rs, 275. 
. Possession, to be adverse, must be in own right. Ibid. 

4. Against minors, not run under sheriff’s deed against adminis- 
trator of father which was void for uncertainty in levy. 
Madden etal. vs. Jones et al., 680. 

. Private way by, how acquired. LEveredge et al. vs. Alexander 
et al., 858. 

. Private way, consent not prevent prescription in. Ibid. 

. Private way by prescription, compensation not required for. 
Ibid. 


PRIVITY. See Partnership, 4. 


PRESUMPTIONS. 


1. In favor of ordinary’s acts in fence election. Seymour et al. vs. 
Almond, ord’y, 112. 

2. Against railroad, of negligence, when injury shown. Centra 
R. R. vs. Freeman, 331; Sav., Fla. & W. Rwy. vs. Hoffmayer, 
410; E. T., Va. & Ga. R. R. vs. Culler, 704; Central R. R. vs. 
Russell, 810. 

. In favor of proper proceedings and allegations in court, to base 

judgment on, record being lost. Gibson vs, Patterson, 549, 


v 75-60 
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PRINCIPAL AND AGENT. 


2 


Contract of permanent employment by one not agent, not rat- . 
ified by subsequent agency and temporary employment of 
same person. Walker vs. Vale Royal Manufacturing Co., 29. 


. “ Agt.,”? drawer of negotiable draft signing as, liable individ- 


ually to endorsee, on refusal to accept. Bedell vs. Scarlett, 
56. 


3. Same: Agency and knowledge by payee and endorsee, not 


shown by parol, in defence to suit on. Ibid. 


. Sayings of agent after end of agency, inadmissible. Harris, 


trustee, et al. vs. Collins, 97. 


. Cestui que trust estopped by acts of agent. Ibid. 
. Cashier of bank indirectly borrowing money from it through 


third party, against rule, illegal. Sav’h Bk. & Trust Co. vs. 
Hartridge, 149. 


- Knowledge by cashier of his own illegal act is not notice to 


bank. Ibid. 


. Ratification, holding note and collateral of third party does not 


ratify illegal arrange ment between him and cashier. Ibid. 


. Promissory notes, power in agent to make, not implied from 


power to do whatever he might consider necessary for dis- 
posal or protection of corporation’s property. Dobbins os. 
Etowah Mfg., etc., Co., 238. 


. Charter requirements must be followed by agent, to bind cor- 


poration by note. Ibid. 


. Lease, not agency, contract in this case created. at’l Bk. of 


Aug. et al. vs. Bones, surv’g ptr., 246. 
Agent’s acts bind principal within scope of authority. Byne vs. 
Hatcher, 289. 


. Same: Form in which agent acts immaterial. Ibid. 
. Private instructions not bind third parties dealing with gen- 


eral agent. Ibid. 


. Trespass of agent commanded or assented to by principal, 


binds latter. Ibid. 


. Ratify in part and repudiate in part, principal cannot. bid. 
. Alteration in contract reserving title till payment, so as to sub- — 


stitute agent’s name, as such, for principal’s, not material. 
Lowry vs. McLain et al., 372. 

Title retained by agent, as such, to secure debt, is in principal. 
Ibid. 


. Remittances by factor must be in nsual way; if missent and 


lost on way, loss falls on factor. Yon vs. Blanchard, sur- 
viving partner, 519. 
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20. Acquiescence not changing situation of parties, not binding. 
Ibid, 


21. Paymeut to agent for sale without power to collect notes deliv- 
ered to principal, not good. Hvoks vs. Frick & Co., 715. 


22. Same: Sayings of agent after agency terminated, not shown. 
Ibid. 


See Master and Servant ; Railroads, 11; Bankruptcy, 4-5. 


PRINCIPAL AND SURETY. 


1. Conditional acceptance of draft taken without consent of 
drawer, releases him. Gibson vs. Smith, 33. 


. Non est factum pleaded; error in charging on issue in this case. 
Singer Mfg. Co. vs. Lancaster et al., 280. 


. Judgment not rendered separately against surety pending pleas . 
by principal, on joint suit. Norris vs. Pollard et ai., 358. 

. Surety’s liability is collateral to and commensurate with that 
of principal. Ibid. 


. Alimony, bond required by chancellor, on bill in aid of appli- 
cation for, defendant being under arrest, is not such duress 
as makes bond invalid. Gibson vs. Patterson, 549. 


. Duress of principal known to surety, can latter set up defence? 
Quere? Ibid. 


. Discharged by contract for extension and giving mortgage. 
Burnap vs. Robertson, 689. 


. Same: Fraud in procuring extension and giving mortgage must 
be set up at once on discovery, or surety released. bid. 


PRIVATE WAYS. See Prescription, 5-7. 
PRIVITY. See Attorney and Client, 6. 


PROCESS. 
1. Not served in time, but served under order at later term, is not 
void. Baker et al., adm’rs, vs. Thompson <t al., 164. 
2. Same: Defect was amendable and cured by judgment. did. 


3. Copy-process served naming wrong time for appearance term, 
put defendant on ‘notice, and judgment by default not set 
aside. Williams vs. Buchanan & Bro., 789. 


PROHIBITION. 


‘1. Writ issues to court where subject-matter is beyond jurisdic- 
tion, Seymour et al. vs. Almond, ord’y, 112, 
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2. Fence election, ordinary not prohibited from counting votes 
and declaring result. Ibid. 


See Costs, 3. 


PROMISSORY NOTES. 

1, Containing provision for attorney’s fees for collection, are un- 
conditional contracts. ' Coleman, sh’ ff, et al. vs. Slade & Eth- 
eridge, 61. 

. Agent of corporation for disposal and protection of property 
has no implied power to make promissory notes. Dobbins vs. 
Etowah Mjq., etc., Co., 238. 

. Alteration in, after signing, substituting agent’s name for prin- 
cipal’s in clause reserving title, is not material. Lowry vs. 
McLain et al., 372. 

. Alteration not with intent to defraud, does not make void. 
Ibid. 

. Consideration, employing and paying attorneys in suit is suffi- 
cient, for promissory note. Glanton, adm’r, vs. Whitaker et 
al., 523. 

. Advancement, that note was given as mere evidence of, when 
shown by parol and when not. Jdid. 


. Payment, note is not until itself paid; except when. Hatcher 
& Baldwin vs. Comer & Co., 728. 


. Entered in account, not change character of debt. bid. 
See Negotiable Instruments. 


PURCHASE MONEY. See Liens, 1; Evidence, 3; Charge of Court, 4. 
RABUN COUNTY. See County Matters, 1; Levy and Sale, 11. 
RAILROAD COMMISSION. See Railroads, 29. 


RAILROADS. 


1. Employé injured, case doubtful, non-suit not granted. Wood- 
ruff vs. Ala. Grt. So. R. R., 47. (See also aca vs. Charleston 
& Sav’h Rwy., 222.) 

2. Foreign state, injury in, what law controls. did. e 

3. Co-employés, whether injured person and party at fault were, 
doubtful ir this case. Ibid. 


4. Assault and battery by brakeman on passenger, company lia- 
ble for. Atlanta & West Pt. R. R. vs. Condor, 51. 


5. Same: $1,000 as general or éxemplary damages for. Ibid. 
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. Embankment to prevent flooding land, railroad bound to keep 
up, when. Sav’h, Fla. & West. Rwy. vs. Lawton et al., 192. 
- Wood thrown from tender of engine, causing injury, Fraser 
vs. Charleston & Sav’h Rwy., 222. 

. All witnesses to injury should be produced or accounted for, to 
rebut presumption against. Gainesville, Jeff. & So. R. R. vs. 
Wall, 282; Davis & Hatcher vs. Central R. R. et al., 645 
(were accounted for in this case); EZ. T., Va. & Ga. R. R. 
vs. Culler, 704. 


. Baggage stored while passenger stops for reasonable time be- 

fore starting on another road, railroad is at least bailee for 

hire. Jtome Railroad vs. Wimberly, 316. 

. Same: Baggage lost, gross neglect need not be proved. Jbid. 

. Same: Agent of company undertaking to place trunk in position 
for transportation by second road, principal liable’for negli- 
gence. Ibid. 

Account for baggage, railroad must ;.not sufficient to show good 
baggage room and careful agents. Ibid. 

. Injury must be direct and proximate consequence of negli- 

gence, charge not error. Central R. R. vs. Freeman, 331. 

. Presumption against, when injury from running of train shown. 


Ibid.; Central R. R. v8. Russell, 810; Sav., Fla. & W. Rwy. 
vs. Hoffmayer, 410; E. T., Va. & Ga. R. R. vs. Culler, 704. 
5. Safe track, comfortable cars, sufficient couplings, coupling 


pins, etce., duty of railroad to furnish. Central R. R. vs. 
Freeman, 331. 


- Defective machinery, what diligence in discovering and reme- 
dying defect will excuse road. bid. 

. Settlement pleaded, proper submission as to. Ibid. 

. Stock gaps to keep cattle out of field through which road runs, 
company not bound to keep. Rossignoll, trustee, vs. North- 
eastern R. R., 355. 

. Same: Crops injured by cattle getting into field, no action 
against road. Ibid. 

. Venue in any county where cause of action arose, whether 
agent there or not. Mitchell vs. S. W. &. R., 398. 

. Service on person at depot as agent and second original served 
on president, sufficient. Ibid. 


2. Malicious suing out of injunction to prevent mill-dam built 


undef parol license from being re-built, liable for. bid. 


. Value of goods damaged, parol evidence of, though owner has 
bill showing cost. Sav., Fla. & W. Rwy. vs. Hoffmayer, 411. 


. Concealed damages, presumption against road as to, where 
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delivery to it in good order shown, and by it in bad order. 
Ibid. 


25. Same: Apparent good order as when received, delivery by 


railroad of goods in, not prevent liability. bid. 


26. Subscription by city to stock, contract in this case was not. 


Mayor, etc., of Athens vs. Camak et al., 431. 


7. Dog negligently killed by train; no recovery for. Jemison vs. 
S. W. R. R., 444. 


. No exercise of care could have avoided injury, ptaintiff show- 
ing nonsuit proper. Ibid 

. Reasonable rates, suit for charging more than, should show 
charges more than fixed by railroad commission, or that 
none were fixed. Sorrell & Nall vs. Central R. R., 509. 


30: Partnership with individual, railroad without power to form, 


suit against firm for tort demurrable. . Ledsinger vs. Central 
Line Steamers, 567. 


31. Same: Amended by alleging joint tort iene, cannot be. bid. 
32. Through shipment over several lines, contracting road liable 


to destination. Central R. R. vs. Dwight Mfg. Vo., 609. 

. Same: Limitation of neneny in bill of lading not binding on 
shipper. Ibid. 

. Res geste of injury, sayings of injurel child are, when. Fer- 
guson vs. Columbus & Rome Rwy., 637. 


35. Turn-table, child injured by, recovery for, when. Ibid 


. Train of one road running over track of another, how suit 
brought. Davis & Hatcher vs. Central R. R., 645. 


. Same: Owner of train not liable, owner of road not. Ibid. 
38. Reasonable time, failure to deliver goods in, is for jury. Col. 
& W. Rwy. vs. Flournoy & Epping, 745. 

. Same: Measure of damages for, what is. Ibid. 


. Street of city illegally used for running cars, injunction and 
damages granted. Mayor, etc., of Muconet al. vs. Harris, 761. 


. Same: Measure of damages. Jbid. 


Parties proper to such bill. bid. 

. Crossings, laws as to, apply tostreets in city. Centra R. R. »s, 
Russell, 810. 

. Street crossings, power in city to eae trains at, cumulative 
of generallaw. Semble. Ibid. 


5. Rounding curves and approaching crossing at rapid speed, 


down grade, shows negligence. bid. 


See Municipal Corporations, 5, 6. 





RECEIVER. 


1. Protect property and rights, receiver appointed, when neces- 
sary to. Orton et al. vs. Madden et al., 83. 

- To collect rents from father and others under voluntary deed _ 
to daughter, not proper in this case. Crockett vs. Crockett, 
202. 

. Revoke appointment of receiver, without notice to him, chan- 
cellor may, except when. Howard et al. vs. Lowell Machine 
Co. et al., 325. 

. Discretion as to appointment. IJbid.; Knight et al. vs. Knight 
et al., 387; Graham vs. Fuller, etc., Co., 878. 

. Trust funds and securities left by dead administrator, receiver 
appointed to preserve for beneficiaries. Jbid., 387. 

. Property disconnected from suit found among that in hands of 
receiver, delivered up, on order of judge. Ibid. 

. Life interest in trust estate subjected to judgment in equity 
and receiver appointed. Cruger et al. vs. Coleman & New- 
som, 695. 

. Same: Life usee dying, money in receiver’s hands paid to 
creditors. Ibid. “ 


. Conflicting claims to property, receiver appointed to protect. 
Graham vs. Fuller, etc., Co., 878. 


. Modify order, power of chancellor to. Ibid. 


See Injunction. 


RECORD. See Deeds, 19; Mortgages, 5,10, 11; Sales, 7; Executions, 
6; Notice, 8, 10. 


RECOUPMENT. See Master and Servant, 5. 
REGISTRATION. See Physicians. 
REMAINDERS. See Estates, 1, 2, 4, 6, 8-10. 


RES ADJUDICATA. 


1. By former ruling of the Supreme Court. Sav’h Bk. & Trust 
Co. vs. Hartridge, 149; Crockett vs. Crockett, 202; Comer vs. 
Granniss, 217; Wetter et al. vs. United Hyd. Co., 540. 

. Not by former decision as to questions not involved. Weems 
et al. vs. Harrold, Johnson & Co et al/., 866. 

. Injunction against proceedings under fi. fa. pending homestead 
not prevent levy and sale afteritstermination. utledge et 
al. vs. McFarland, 774. 
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ROADS AND BRIDGES. See County Matters, 7; Charters, 3; Mu- 
nictpal Corporations, 8, 9, 12, 13; Prescription, 5-7. 


SALES. 


1. Turpentine not included in §1593 of the Code, so as to prevent 
title passing till payment, when sold on cash sale, before 
1885. Roberts vs. Sav’h, Fla. & West. Rwy., 225. 

. Fraud, paying above market value for stock is not, unless mis- 
representation or misplaced confidence. Comer vs. Granniss, 
277. 

4 Conditional, which of two was superior title, in this case. 
Branch vs. Planters’ L. & Sav’ngs Bk., 342. 

. Void as administrator’s, may be good as made by agent. Fields 
et al. vs. Carlton et al., 554. 

. Fraudulent representations, rescission for. Leyden vs. Hick- 
man, 684. 

. Time price higher than cash price, is not usury. Jrvin vs. 
Mathews, adm’r, 739. 

. Title reserved till payment, before 1881, contract need not be 
recorded. Bowen vs. Frick & Co., 786. 

. With title reserved till payment, reducing notes to judgment 
is not election to abandon title. Ibid. 


See Trusts and Trustees, 5, 6,17; Year’s Support, 2-83; Fraud, 
10. 


SERVICE. 

1. Acknowledgment by administrators on application for year’s 
support, though not named in order, sufficient. Cox vs. Cody 
& Co. et al., 175. 

2. Lapse of time, loss of papers after judgment against firm, ser- 
vice on both members inferred. Drawdy vs. Littlefield, 215. 

3. Railroad leased, what service sufficient. Mitchell vs. S. W. R. 
R., 398. 

4. Foreclosure of mortgage, service must be personal. Meeks, 
adm’ x, vs. Johnson, ex’x, 629. 

5. On minors, of petition to sell trust property, before appointing 
guardian ad litem, not nécessary before 1876. Harvey, trus- 
tee, vs. Cubbedge et al., 792. 


See Practice in Supreme Court, 7-8, 22; Process, 3. 


SPECIFIC PERFORMANCE. See Equity, &, 35, 36, 54. 


STABBING. See Criminal Law, 32, 33. 
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STATUTE OF FRAUDS. See Debtor and Creditor, 8; Contracts, 20. 
STATUTE OF LIMITATIONS. See Limitations, Statute of. 
STOCK AND STOCKHOLDERS. See Corporations. 


STREETS AND SIDEWALKS. See Municipal Corporations. 


. Fence district, tax by county to, is unconstitutional. Jones et 
al. vs. Sligh et al., comm’rs, et al., 7. 

. Business tax may be increased before time expires for collec- 
tion, although tax first laid has been paid. Mayor, etc., of 
Savannah vs. Crawford & Lovell et al., 35. 

. Contract freeing from future assessment, payment of tax is not. 
Ibid. 


4. Enjoined, increased assessment will not be. Ibid. 


. Irregularity in time of advertising under county tax fi. fu. not 
make sale void. Morris et al., gdns., etc., vs. Davis, 169. 


6. Excessive levy and incomplete description avoid sale. bid. 


. State and county fi. fa. stands, as to sale, like execution on 
judgment. Byars et al. vs. Curry et al., 515. 


8. Municipal tax sales are stricti juris. Ibid. 
TIME, HOW CALCULATED. See Words and Phrases, 14. 


TIPPLING-HOUSE, KEEPING OPEN ON SUNDAY. See Crimi- 
nal Law, 59. 


TITLE. 


1. Superior, which party had, under conditional sales, in this case. 
Branch vs. Planters’ L. and Svngs. Bk., 342. 


2. Perfect equity equivalent to. Fields et al. vs. Carlton et al., 554. 


See Sales. Deeds, 17;Vendor and Purchaser. 
TORTS. See Damages. 


TROVER. 
1. Hire from certain date at fixed rate found, continues till delivery 
of property. Sanders s. Williams, 283. 
2. Conversion, sale of property and receipt of proceeds is ; demand 
unnecessary. Branch vs. Planters’ L. & Songs. Bk., 342; 
Harrell*vs. Harrell et al., 697. 
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3. Property sold under fi. fa. pending application for exemption, 
trover to recover from purchaser. Jbid., 697. 


TRUSTS AND TRUSTEES. 


1. Limitations, statute of, not run in favor of executory trustee 
against usee until adverse possession and notice. McCallam, 
adm’x, vs. Carswell, 25. 


. Permission to re-purchase property does not make executory 
trust. Ibid. 

. Directors and managers of corporation are trustees for stock- 
holders. Atlanta Real Estate Co. vs. Atlanta National Bank 
et al., 40. 


4. Same: Equity, jurisdiction as to diversion of assets. Ibid. 


. Woman and children, deed to, is not a trust; and chancellor 
cannot order sale at chambers. —- vs. Pughsley, Tar- 
ver & Co. et al., 95. 

}. Sale ordered at chambers, if void, ahbietes not pursued by 
children as trust. Ibid. 

. Disability of cestui que trust not authorize keeping purchase 
money, and also repudiating sale. Hurris, trustee, et al. vs. 
Collins, 97. 


. Power of trustee, nature of trust considered in determining. 
Miller et al. vs. Redwine et al., 130. 


. Power to mortgage under power of sale and re-investment, 
when. Ibid. © 


. Creditor of cestui que trust cannot claim fund from trust prop- 
erty against creditor of trustee. Ibid. 

. Securities taken by trustee in his own name, on his death, 
form no part of his estate; and his administrator enjoined 
from taking possession. Knight et al. vs. Knight et al., 386. 

. Executed, trust was in this case. Ibid. 


. Trace trust funds in hands of person with notice, equity will. 
dbid. 


. Unauthorized investment, beneficiary may confirm or reject. 
Ibid. 

. Equity has peculiar jurisdiction over trusts. Ibid. 

3. Misapplying assets, all knowingly assisting in, liable jointly 
and severally. Hickson vs Bryan, adm’r, et al., 392. 

. Sale of corpus, chancellor cannot decree at chambers, where 
trust for life only, with remainder infee. Rogers etal. vs. 
Pace et al., 436. 


. Life estate, with remainder to present and future children, un- 
der deed inthiscase. Wilbur et al. vs. McNulty et al., 458. 
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19 Life use subjected to judgment in equity, and receiver ap- 
pointed. Crugeret al. vs. Coleman & Newsom, 695. 

20. Sale, petition for, not served on minor before guardian ad litem 
appointed, before 1876. Harvey, trustee, vs. Cubbedge et al., 
792. 

21. Subject for advances to improve, trust estate is, whether order 
allowing mortgage valid or not. Ibid. 

22. Limitation act of 1869 bars action against trustee for devasta- 
vit, when. Downs et.al. vs. Harris, 834. 

23. Mortgaged, chancellor may allow, on petition at chambers. 
Weems et al. vs. Harrold, Johnson & Co. etal., 866. 

24, “Family :’’ trust for use of husband, wife and family includes 

child afterwards born, when. __Jdid. 
. Representation of child by parents, how far binding, without 
guardian ad litem. Ibid. 












bo 
or 





ULTRA VIRES. See Corporations, 1-4, 8-10. 







UNITED STATES COURTS. See Jurisdiction, 4; Comity. 






VARIANCE: fee Pleadings, 2. 


VENDOR AND PURCHASER. 
1. Quiet title, equity will, on purchase from non-resident and 
price paid. Harris, trustee, et al. vs. Collins, 97. 
2. Equitable lien for unpaid purchase money abolished. Broach 
vs. Smith et al., ex’rs, 159. 
3. Price paid above market value, not alone show fraud and set 
aside sale. Comer vs. Granniss, 277. 


4. Bond for title given and part of price paid, vendor has leviable 
interest. Brown, adm’r, vs. Hardee, surv’r, 457. 


Entire tract, contract being for sale of, not shown by parol that 
sale was by the acre. Turner ei al., ex’rs, vs. Rives, 607. 

6 Equities of purchaser against minors, under facts of case. Mad- 

den et al vs. Jones et al., 681. 


See Contracts, 7; Equity, 48; Sales. 









or 









VENUE. See Jurisdiction, 2,6; Criminal Law, 14. 









VERDICT. 


1. Several pleas, on which found, point should be made at time. 
Dalton vs. Drake, ex’r, 115. (See No. 7 below.) 


2. Same: Construed reasonably as to plea on which found. Ibid. 
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8. Contrary to evidence in these cases. ‘Sav’h Bk. & Trust Co. vs. 
Hartridge, 149; Crockett vs. Crockett, 202; Nat’l Bk. of Aug. 
et al. vs. Bones, sung. ptnr., 246; Physioc vs. Shea, 466; Bain 
vs. Athens Foundry, etc., Works, 718; Hatcher & Baldwin vs. 
Comer & Co., 728. 

. Demanded by evidence. Henderson vs. Francis et al., 178; Loeb 
vs. State, 258; Byne vs. Hatcher, 289; Hair vs. State, 860. 

. Not contrary to evidence. (See New Trial, 2.) 

. Construed reasonably to support finding. Central R. R. vs. 
Freeman, 331; Ruffin, ex’x, vs. Paris, 653; Mayor, etc., of 
Mac. et al. vs. Harris, 761. 

. Several pleas, verdict for plaintiff find against all. hid. 

8. General and special damages, not found separately. hid. 

. Sustained, though Supreme Court might have found otherwise. 
Ibid. 

10. Plaintiff in ejectment shows no title, verdict for defendai ts. 
Anderson vs. Robinson, 375. 

11. Medium between extreme estimates of value, sustained. Hart 
vs. Thomas, 529. 

12. Special findings construed so as toharmonize. Ruffin, ex’x, 7s. 
Paris, 653. 

13. Two partners, suit against, verdict against one, construed as in 
favor of other. Maynard & Son vs. Ponder, 664. 

14. Directed, where no dispute as to facts, and only notes sued on 
before jury. Hooks vs. Frick & Co., 715. 

15. Damages found not closely scanned, if judge refuses riew trial. 
Ibid. 

16. Damages too smal] in this case. Dougherty Co. vs. Tift, 815. 


WAGES. See Waiver, 1. 


WAIVER. 


1. Wages, exemption of from garnishment, general waiver of, 
void. Green vs. Watson, 47). 
2. Delay in declaring rescission for fraud amounts to waiver, when. 
Burnap vs. Robertson, 689. 
. Of dower, in mortgage to pay off incumbrances, not binding on 
wife. Knox vs. Higginbotham, 699. 


WARRANTY. 


1. Judgment if ejectment binds warrantor who was notified and 
defended. Lord vs. Cannon, 300. 
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2. Known defects in title covered by general warranty. Miller os 
Desverges, 407. 
8. Same: Intention to except defect not shown by parol. bid. 









WATER COURSES. 


1. Embankment to prevent overflow, land owner bound to keep 
up when. Sav’h, Fla. & West. Rwy. vs. Lawton et al., 192. 

. Same: Landlord bound to protect tenant from overflow, if he 
so contracts. Ibid. 

- Railroad purchasing land with embankment on it, bound to 

keep up, when. Jbid. 






bo 






w 






WILLS. 


1. Construed. Hutchinson et al. vs. Fuller et al., 88; Welman vs. 
Neufville, ex’r, etal.. 124; McMichael vs. Pye et al., 189; Vaughn 
vs. Howard, 285; Darnell vs. Barton et al., ex’rs, 377; Luf- 
burrow vs. Koch, 448; Wetter et al. vs. United Hyd., etc., Co., 
540. 
. ‘First to be taken out of the proceeds of the sale of realty,’’ 
sum bequeathed, proceeds of real estate are first to be ap- 
plied ; if insufficient, balance raised from residuum of estate. 
Hutchinson et al. vs. Fuller et al., 88. 
3. ‘* Other personal effects I may die possessed of and not herein- 
before enumerated,’’ meaning articles of slight value pertain- 
ing to personal use. Welman vs. Neufville, ex’r, et al., 124. 
4. Parol declarations and memorandum of former will not admis- 
sible, when. Jbid. 
5. Entire estate covered by will in this case. McMichael vs. Pye et 
al., 189. 
6. Life estate to wife with, remainder to children, under this will. 
Ibid.; Vaughn vs. Howard, 285. 
. For life ‘tin fee simple,’’ bequest to wife, followed by bequest ; 
to children, makes life estate with remainder. Jbid., 285. 
8. Contingent remainder, under will in this case. Darnell vs. 
Barton et al., ex’rs, 377. 
9. Vested remainder, subject to be divested, will creating. Luf- 
burrow vs. Koch, 448. 
10. Undue influence, fraud and duress, facts warranting charge as 
to. Smith vs, Smith, 477. 
11. Mental capacity, what proof as to, sufficient. Ibid. 
12 Life estate, with remainder over, not fee determinable upon 
dying without issue, under this will. Wetter et al. vs. United 
Hyd., etc., Co., 540. 
















to 











~I 
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13. Intention is cardinal rule of construction. Ibid. 

14. Bond for title outstanding, with part payment, rights of legatees 
under will considered. Fields et al. vs. Carlton et al., 554. 

15. Notice by record, taker under legatee is affected with, as to 
charge un land. Whittle et al. vs. Tarver, trustee, 818. 


WITNESS. 


1. To deed, when necessary to produce. Fletcher vs. Horne, gdn., 
et al., 134. 

2. Reluctant, judge may question. Varnedoe vs. State, 181. 

3. Dead, other party to contract in issue being, witness incompe- 
tent. Nat'l Bk. of Aug. et al. vs. Bones, surv’g ptnr., 246; 
Byars et al. vs. Curry et al., 516; Wood vs. Crawford, ex’r 
733 (competent when). (See No. 7 below.) 

. Wife of accomplice competent, if husband not on trial or affected. 
Askea vs. State, 356. 

. ‘*Criminate himself,’’ no person compelled to give testimony 
tending to, means what. Drake vs. State, 413. 

. Accomplice, when must be corroborated. Askea vs. State, 356; 
Wall vs. State, 474. 

. Dead, county treasurer being, tax collector incompetent to 
prove payment to him, on case by county against collector. 
Langford vs. Comm'rs of Wilkinson Co., 502. (See No. 3 
above.) 

. Wife, in case against husband for beating her. Memmler vs 
State, 576. 

. Same: Wife made witness for defendant, state may impeach. 
Ibid. 

. Experts as to amount of damage, without stating facts, not fur- 
nish basis of recovery. Stewart vs. Lanier House Co., 582. 

. Dead, party being, other party to contract with no interest in 
case, competent. Wood vs. Crawford, ex’r, 733. 

See Railroads, 8. 


WORDS AND PHRASES. 

1, “First to be taken out of the proceeds of the sale of realty, 
in will, construed. Hutchinson et al. vs. Fuller et al., 88. 

2. Disabilities not used toinjure others. Harris, trustee, et al. vs. 
Collins, 97. 

3. “Other personal effects’’ in will, construed. Welman vs. Neuf- 
ville, ex’r, et al., 124. 

4. ‘*Remainder of my estate,’’ in will. McMichael vs. Pye et al., 
189. 


? 
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. “Other products,’’ in Code, §1593, construed. Roberts vs. Sav’h, 


Fla. & West. Rwy., 225. 


s. ‘ Jeffers’’ and “ Jeffries’’ are idem sonans. Jeffries vs. Bart- 


11. 


12. 


13. 
14. 


lett, ex’r, 230. 


. “Brings evidence to show,’’ does not intimate what proved. 


Central R. R. vs. Freeman, 331. 


. Dog is not property, in usual sense. Jemison vs. S. W. R. R., 


444. 


. “*Fellow-servants.’”’ Bain vs. Athens Foundry, étc., Works, 718. 
. ‘Said defendants,’”’ in decree, refer to whom. Mayor, etc., of 


Mac. et al. vs. Harris, 761. 

“Rather weak,’’ that judge thinks evidence is, what effect. 
Christian et al. vs. Westbrook et al., 852. 

‘‘Family,"’ includes child afterwards born, when. Weems et al. 
vs. Harrold, Johnson & Co. et al., 866. 


*Pendency of suit,”” begins when. Ibid. 


‘*Thirty days,’’ how calculated. Page vs. Blackshear, 886. 


YEAR’S SUPPORT. ‘ 


1. 


2. 
3. 


Acknowledgment of service by administrators on applicatior, 
sufficient, though not named in order. Cox vs. Cody & Co. 
et al., 175. 


Sell year’s support, widow may. bid. 


Homestead and year’s support on same property, sale with ap- 
proval of ordinary in 1871, good. Ibid. ; 





